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SUPREME COURT OF TEXAS, 


AUSTIN TERM, 1881. 





W. J. Bryan v. W. E. Crump.! 
(Case No. 134.) 


1, TRESPASS TO TRY TITLE — LOCATION ON TITLED LAND.— A judgment 
of the district court, affirmed on appeal by the supreme court in 

‘ 1848, in a proceeding by the legal representatives of a colonial em- 
presario, against the president of the republic of Texas and com- 
missioner of the general land office, divesting out of the state all 
title to a tract of land in Austin’s colony and vesting it in the estate 
of the empresario, constituted the land “titled” land within the 
meaning of the act of February 5, 1850, to prevent locations in the 
colonies of Austin, DeWitt and DeLeon, without reference to 
the formality of the issuance of patent. 

2. SAME—COLOR OF TITLE.— The location on land thus titled, after 
February 5, 1850, and the issuance of patent on such location, were 





: null and void, nor could such patent and the mesne conveyances 
thereunder constitute color of title from and under the sovereignty 
of the soil. 

3. SAME— INNOCENT PURCHASER.— One cannot acquire title by pur- 
chase to land thus claimed under patent issued in violation of law» 
as an innocent purchaser. As a purchaser, he is chargeable with 
notice of the recitals in the deed and patent under which he claims, 
and these would inform him that the land was located and patented 

: after February 5, 1850, in a colony where locations after that date 

were prohibited. 





'This case and the six following, it will be seen from the date when 
; the opinions therein were delivered, were not of the Austin Term, 1881. 
Their omission from former volumes was caused by the fact that the 
records were not accessible when they should have been reported. 
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Statement of the case. 





_——: 


APPEAL from Austin. Tried below before the Hon. 
Livingston Lindsay. 

Suit by Bryan, appellant, to try title to a labor of land 
in Austin county, on the west side of the Brazos river, 
above the town of San Felipe, and commonly known as 
labor No. 4, the same being above the mouth of Mill 
creek, about nine and one-half miles southeast of Belle- 
ville. The land was particularly described by metes and 
bounds, and the suit was filed on the 29th day of March, 
1873. The defendant answered by a plea of ‘* not guilty,” 
and the plea of the statute of limitations of three years. 
The facts were agreed upon by the parties, as follows: 
That the plaintiff claimed the land in controversy as one 
of the heirs at law of Emily M. Perry, and that she was 
a sister, and one of the principal devisees of the last will 
of Stephen F. Austin, and that she derived title to the 
Jand as such devisee from said Austin’s estate. 

2. That Stephen F. Austin died in Brazoria county, 
Texas, a short time prior to the 21st of March, 1837, leav- 
ing a will, which nominated his brother-in-law, James F. 
Perry, as his executor. 

That on the 2ist day of March, 1837, said James F. 
Perry caused said will to be duly probated in the probate 
court of Brazoria county, Texas, and became the exec- 
utor thereof. 

3. That on the 8th day of February, 1838, said James 
F. Perry, as executor of Austin’s estate, filed a suit in the 
district court of Harrisburg county, Texas, against Sam 
Houston, as the president of the republic of Texas, to es- 
tablish a claim against the republic of Texas for premium 
lands due said Stephen F. Austin at the time of his de- 
ceas> as empresario, upon colonization contracts made 
and entered into by said Austin with the government of 
the state of Coahuila and Texas, and setting forth that 
Austin, in his life time, had selected certain lands in part. 
satisfaction of his claim, among which lands so selected 
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was the labor No. 4, upon the west side of the Brazos 
river, above the town of San Felipe, in Austin county, it 
being the land in controversy. That in said suit there 
was a prayer that the title to the lands selected be con- 
firmed in the estate of Austin, and also a prayer for an 
injunction against the defendant, Sam Houston, and a 
further injunction against John P. Borden, the then com- 
missioner of the general land office, prohibiting and re- 
straining them from making title to other parties to any of 
the lands selected as premium lands by Austin, and also a 
further injunction against the county surveyors of the 
different counties where the land so selected was situated, 
from entering upon, surveying, or in any manner inter- 
fering with, said lands. 

This injunction was granted, and on the 13th day of 
February, 1838, a writ of injunction was issued against 
Sam Houston, president, and John P. Borden, commis- 
sioner of the general land office, enjoining them not to 
issue or grant titles to any of the lands selected and 
named in the petition, among which was said labor No. 
4 in controversy in this suit. 

This writ of injunction was executed on the 20th day 
of February, 1838, by the sheriff of Harrisburg county. 

4. That on the 8th day of May, 1840, this suit was trans- 
ferred to the district court of Travis county, Texas, 
on account of the change of the seat of government to 
that county, and on the 13th of October, 1846, judg- 
ment was rendered in that court upon said cause, in favor 
of the plaintiff Perry, establishing the title in Austin’s 
estate to all the lands selected and set forth in the peti- 
tion, including said labor No. 4 in controversy in this suit, 
and divesting all the right and title of the state of Texas 
in and to said lands, and vesting the same in the heirs 
and representatives of Stephen F. Austin, deceased, and 
perpetuating the injunction theretofore granted, restrain- 
ing all persons from entering or surveying any of said 
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lands, and the commissioner of the 
from issuing patents on the same. 

5. That said cause was appealed to the supreme court, 
the same being the case of Sam Houston, President, Ap- 
pellant, v. James F. Perry, Executor of Stephen F. 
Austin, Appellee, being No. 445 on the docket of the su- 
preme court. That on the 10th day of April, 1548, the 
supreme court finally decided that cause, affirming the 
judgment of the district court so far as the same _ per- 
tained to labor No. 4 involved in this suit, and also aftirm- 
ing as to a portion of the other lands set forth in the 
district court judgment, perpetuating the injunction 
granted by the court below, and also by decree divesting all 
the title of the state of Texas in said lands mentioned, in- 
cluding said labor No. 4, and vesting the same in the ap- 
pellee, as executor of Stephen F. Austin, deceased, which 
said cause is reported in 2d Texas Reports, pp. 37 ef seq., 
entitled Houston v. Perry, Ex’r of Austin. 

6. It is further agreed that Joel Bryant, the plaintiff 
in this suit, holds the land in controversy by regular line 
of descent, cast upon him from the estate of Stephen F. 
Austin, deceased, by virtue of heirship and partition of 
said estate. 

7. It is further agreed that defendant holds and claims 
said land by a regular chain of title and mesne convey- 
ances from and under a patent, issued by the state of 
Texas for the land in controversy to the heirs of Patrick 
Magee, deceased, issued on the 15th day of October, A. 
D. 1851, by virtue of conditional certificate No. 141, 
issued by the board of land commissioners of Harrisburg 
county, on the 16th day of March, A. D. 1853; upon 
which, unconditional certificate No. 564 was issued by the 
board of Harris county on the 5th day of January, A. D. 
1846. 

8. It is further conceded that the survey, by virtue of 
which said patent issued, was made on the 11th and 12th 


general land office 
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days of July, A. D. 1851, by D. Charles C. Amthor, the 
then district surveyor of Austin county, and duly certi- 
fied to by him on the 14th day of July, A. D. 1851. 

9. It is further conceded that the defendant William E. 
Crump purchased the land in controversy on the 17th day 
of December, A. D. 1859, in good faith and for a fulland 
adequate valuable consideration, paid at the time of pur- 
chase, and without notice of plaintiff's claim, unless the 
case of Perry, Ex’r, v. Sam Houston, President, above 
referred to, and the proceedings thereunder, be considered 
notice. 

10. It is further conceded that the defendant, at the 
time of his purchase, was the owner of a plantation 
adjoining the land in controversy, and that immediately 
after his purchase he began to exercise acts of ownership 
openly and notoriously, by cutting rails, wood and timber 
from off the land in controversy, for the use of the plan- 
tation adjoining, and claimed the same as his own prop- 
erty, openly and notoriously; that none of said land has 
been in cultivation or under fence; that no house or 
other buildings were placed upon said land until the fall 
or winter of 1866 and 1867, nor were there any other 
acts of possession by Crump, or those under whom he 
holds, prior to that time, except the cutting of wood, 
timber and rails, as above stated. 

11. It is further conceded that the defendant has reg- 
ularly paid the taxes on the land, and that this suit was 
filed on the 29th day of March, A. D. 1873. 

The court charged the jury substantially as follows, to 
wit: That the better title to the labor No. 4 in controversy 
is in the plaintiff, and, in a simple contest upon mere title, 
the plaintiff would be bound to succeed; but if the jury 
believe from the evidence that Wm. E. Crump was a 
purchaser in good faith, for a valuable consideration, 
without notice of the superior title in equity of the 
plaintiff, and that he took possession of the land by any 
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public, visible act, manifesting to the world that he held 
the same adversely, such as the building of a house, the 
cutting and using of timber, etc., and has continued such 
adverse claim and possession for more than three years 
before the commencement of this suit, with a regular 
chain of transfer from or under the sovereignty of the 
soil down to himself, he is protected by the statute of 
limitation, and the plaintiff cannot recover. 

The decision of the supreme court in the case of Stephen 
F. Austin, Executor, v. Sam Houston, the president of 
the republic, settled the paramount right of S. F. Austin’s 
estate to claim the specific land set out in that decision. 
But to guard and protect such paramount right against 
subsequent innocent purchasers for a valuable considera- 
tion without notice, the claimants under Stephen F. Aus- 
tin were guilty of laches or negligence in not presenting 
the judgment of the court to the president and commis- 
sioner of the republic, and demanding a patent or the 
legal title, so as to shield all innocent purchasers without 
notice, and thus enabling the commissioner of the land 
office, by such notification, to refrain from issuing other 
patents for the same land to other persons. 

Such presentation of the judgment to the commissioner 
of the land office, and the issuance of the patent there- 
upon, would have been notice to all the world, because 
that office was the fountain of all the land titles of the 
state. 

Verdict and judgment for the defendant. 

Motion for new trial on the following grounds, viz.: 
Because the court erred in the charge to the jury; and 
because the verdict was contrary to the law and evidence. 
Motion overruled. 

The appellant assigned the following grounds of error, 
viz. : 

1. The court erred in the charge to the jury upon the 
question of the statute of limitations. 
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2. The court erred in denouncing the plaintiff and those 
under whom he claims as guilty of laches or negligence. 

3. The court erred in overruling plaintiff’s motion fora 
new trial, based upon the ground of errors in the charge 
of the court, and the additional ground that the verdict 
was contrary to the law and evidence of the case. 


A. Chesley, for appellant.* 


— 


WALKER, CoMMISSIONER.— On February 5, 1850, it was 
enacted by a statute entitled ‘‘ An act to prevent locations 
in the colonies of Austin, DeWitt and DeLeon,” as fol- 
lows: ‘‘That no certificate of land, land warrant, or 
evidence of land claim, of any kind whatever, shall here- 
after be located upon any land heretofore titled or sur- 
veyed within the limits of the colonies of Austin, DeWitt 
and DeLeon; and the commissioner of the general land 
office is hereby prohibited from hereafter issuing a patent 
on any location hereafter made for any of the lands de- 
scribed in this act; and should any patent be hereafter 
issued for the same, or a part thereof, contrary to the 
provisions of this act, the same shall be nuil and void.” 

The agreed facts show that this labor of land, here in 
controversy, had been selected by Stephen F. Austin 
during his life-time, long before the enactment of the 
foregoing statute; that it was thus selected by him asa 
part of his premium lands, as empresario of Austin’s 
colony, and known as his labor of land No. 4, situated 
above the town of San Felipe, on the west side of the 
Brazos. 

It appears by a reference to the case of Houston v. 
Perry, referred to in the statement of facts and in the 
charge of the court, as it is reported on page 56, 2d Texas 
Reports, that the field notes of the survey of the land in 
question were embodied in the petition of the executor of 





1 A brief is on file for appellee with no attorney’s name signed thereto. 
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Stephen F. Austin, in the suit referred to, and which the 
judgment of the supreme court expressly embraced in 
the decree which it made. It is admitted in the state- 
ment of facts, which admission corresponds with the 
decree, as shown in the opinion of the supreme court, 
that all the title of the state of Texas to said land was 
decreed to be thereby divested out of said state, and 
vested in the estate of Stephen F. Austin, deceased. 
When this decree was made, the labor of land in con- 
troversy was not only ‘* surveyed” land within the mean- 
y ing of the act of 1850, but it was titled land, as meant 
and intended by that law. The republic of Texas had 
the undoubted right, by the exercise of its legislative 
will, to divest its title to any part of the public domain 
in any mode it saw proper, unless restricted by some con- 
stitutional provision. It saw proper to confer upon the 
district courts jurisdiction to settle the claims of empre- 
sarios to land under their contracts with the former gov- 
ernment, by entertaining suits for that purpose, to be 
instituted against the republic of Texas, with authority 
to try the same ‘‘as all other land suits are tried.” See 
secs. 26 and 27 of an act relating to the establishment of 
a general land office, passed December 14, 1837, page 71, 
vol. 2, Laws of Reptiblic. 

The supreme court has conclusively construed the ex- 
tent of the jurisdiction which was conferred by the 
above law, both in cases where the adjudication to be 
made under it involved the claim of the empresario to 
have his claims and rights to lands settled and confirmed, 
which had been deeded to him as such, and his rights ad- 
justed by decree, confirming the title to so much thereof 

* as might be determined to belong to him under such con- 
tracts, as in Houston v. Robertson, 2 Tex., 1, and in cases 
where suit was brought, as in Houston v. Perry, 2 Tex., 

37, to have decreed to the empresario the title to land 

which had been selected under the former government, 
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but had not been granted or titled. As has been seen in 
the case last cited, the supreme court formally and dis- 
tinctly decreed the title itself to be vested in the plaintiff 
to the land, and in very terms ‘‘ divested all the title of 
the state of Texas to the said land.” The decree thus 
made was not the mere adjudication of the plaintiff’s 
inchoate right to said land, or to land generally, which 
might be selected out from the public domain, and there- 
fore the mere evidence of right or a claim to land; it was 
more; it was title itself to the land; it was the highest 
and best title which could be given to a citizen; it was the 
grant made by the sovereign power of the state, made in 
the mode designated by law of the specific land. It was 
not the less a grant consummate and perfect in every re- 
spect, because not made in the other modes provided by 
law for the issuance of titles from the government to 
other citizens, as provided in the general land policy of the 
country. In Herndon v. Robertson, 15 Tex., 593, in pass- 
ing upon the jurisdiction of the district court to deter- 
mine and decree the title of empresarios to specific lands, 
making reference in the opinion delivered to the case of 
Houston v. Robertson, Justice Wheeler used this lan- 
guage: ‘ The identical land now claimed by the appellant 
(Herndon), by locations made since the commencement 
of this suit, was claimed and sought to be recovered of 
the government by the plaintiff (Robertson) in the suit. 
Can it be doubted that the court had the power to adjudge 
it to him; or that the judgment would be binding upon 
one who purchased from the defendant during the pend- 
ency of the suit?” Thus, itis apparent that the courts 
have, consistently, from the earliest period, maintained 
the construction of the 26thand 27th sections of the land 
law, to fully warrant the district court todecree title from 
the government to empresarios, in suits brought under 
them, as was done in the case of Houston v. Perry, re- 
ferred to in the charge of the court. See also Summers 
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v. Davis, 49 Tex., 549; Trueheart v. Babcock, 51 Tex., 
163; Westrope v. Chambers, 51 Tex., 178, for a discussion 
and construction given by the supreme court to the act of 
February 5, 1850, and as to the character of titles in 
Austin’s colony, embraced within the meaning, and which 
are under the protection of the act referred to; showing 
that defective and even void grants may be within the 
favor of the law. 

If, therefore, the land in question was situated within 
the limits of the colonies of Austin, DeWitt or DeLeon, 
the location upon it, after the 5th day of February, 1850, 
of any evidence of land claim, of any kind whatever, the 
patent issued by the commissioner of the land office for 
the same, by virtue of such location, would be, under the 
act of 1850, null and void. 

That it was located within Austin’s colony, the court 
judicially takes cognizance of from the facts agreed upon 
as to the locus of the land; it is situate in Austin county, 
the boundaries whereof are defined by law. The limits 
and boundaries of Austin colony were alike defined by 
the political power of Coahuila and Texas. See Execu- 
tive Decree No. 24, White’s New Recopilacion, p. 618, in 
which the boundaries of the colony are established; 
within the limits of which colony the county of Austin 
was embraced. 

The boundaries of counties, as municipal subdivisions, 
are matters of judicial knowledge. State v. Jordan, 12 
Tex., 205. 

‘*The fact that a particular section of country was 
comprehended within the limits of the colony contract of 
Austin and Williams, until the rights of Robertson were 
established by the decree of the 29th of April, 1834,” it 
was held in Robertson v. Teal, 9 Tex., 344, ‘“‘is public 
and notorious. It isa matter belonging to the public his- 
tory of the times. It exists, or should exist, for perpet- 
uation, among the public archives. It was involved in 
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the litigation prosecuted against the government, by the 
empresarios ‘of what is generally known as Robertson’s 
colony, and of the colony of Austin and Williams, and 
it, as a fact, is as much entitled to judicial recognition as 
any other matter on the records of history.” 

In Williams v. Simpson, 16 Tex., 434, the court took 
judicial notice of the fact that the contract of Vehlein 
was extended for three years by decree No. 192 (Laws of 
Coahuila and Texas, p. 195), from the 21st day of Decem- 
ber, 1832, and it was remarked in the opinion, that this 
was a fact in the public history of the country, published 
among its laws, which the court was bound to notice, 
without averment or proof. These decrees, it will be 
noticed, are to be distinguished from the general laws of 
Coahuila and Texas; which discrimination was observed 
by the court in its opinion, which treats them as matters 
of public history. See, also, 1 Greenl. Ev., sec. 6. 

It being thus made to appear from the evidence, that 
the title under which the appellee claimed was a survey 
made in July, 1851, and a patent issued in October, 1851, 
and that the land was the identical land which had been 
surveyed and titled within the colony of Austin, to the 
executor of Stephen F. Austin, under whom the appel- 
lant derives title, it follows, as a consequence, that under 
the plain denunciation of the law of February 5, 1850, 
the location and patent were both absolutely null and 
void. Such mere semblance of title being a nullity, it 
cannot, together with the mesne conveyances down from 
the government to the appellee, constitute color of title 
from and under the sovereignty of the soil; it would be, 
rather, a mere seeming consecutive chain of title up to 
the sovereignty which had denounced its very origin as 
null and void. A void grant is not a title, or color of 
title, under which a possession of three years will bar an 
action by the true owner. See Smith uv. Power, 23 Tex., 


29; Marsh v. Weir, 21 Tex., 97. And so, it would seem, 
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that the title under which Crump claims is not such as 
would support the plea of the three years’ statute of limit- 
ations. It is not necessary, however, that we should 
determine that question, because three years had not 
elapsed between the date when the suspension of the 
operation of all statutes of limitation was removed, viz., 
the 30th day of March, 1870, and the date of filing this 
suit, which was the 29th day of March, 1873. 

Whatever rights the appellee may insist upon, under 
the facts of this case, must be such, if any he has, to 
which he may be entitled as an innocent purchaser, for 
value paid in good faith, without notice, actual or con- 
structive, of the appellant’s title. Weare of the opinion 
that he could acquire no valid title to the land under the 
doctrine which courts of equity apply ordinarily to such 
innocent purchasers; and besides, he being chargeable, 
as a subsequent purchaser, with the knowledge of the 
recitals of his deeds and the patent through which he 
claims, and therefore with the knowledge of the locality 
of the land, he is bound thereby, and is held to have had 
notice of the facts recited in them which indicated where 
the land was situated. Peters v. Clements, 46 Tex., 123 
Jackson v. Elliott, 49 Tex., 68. 

When Crump acquired a deed from his vendor, with- 
out notice, in good faith and for value, he obtained no 
title from the state of Texas; he obtained no more than 
his vendor himself possessed; for the government had by 
law repudiated as null and void all acts of its officers or 
others who had been instrumental in simulating by forms 
its conveyance by patent, the land which it had before 
that time already conveyed by a decree of its court to an- 
other party, and which, with all other lands which had 
been previously surveyed or titled within the colony 
where it was situated, it had withdrawn from any appro- 
priation whatever by the holders of claims for land against 
the state. As between two vendors of land from the 
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same grantor, acquiring from him deeds at different 
times, the first will not take under his deed, if he has 
failed to give actualor constructive notice of his title and 
claim, as against the second, who has purchased bona fide 
for value, and without notice. The law of the land ex- 
acts from him, for the protection of third parties, that he 
shall give such notice to entitle him to the advantage of 
his purchase. But in that case the law declares the rule 
which has been stated, and it affixes, in effect, the condi- 
tion which has been stated, upon the contract. But 
where the law, ina given state of case, declares the re- 
verse rule, viz., that the second sale by the grantor shall 
be absolutely null and void, the consequence must ensue, 
that, unlike the case first supposed, the title of the 
grantor is by the express terms of the law exhausted by 
his first conveyance, and the good faith and ignorance 
and payment of a valuable consideration by the subse- 
quent vendee, cannot affect the title of the first. The 
prior vendee must hold, because, in fact, the grantor has 
not, indeed, made a conveyance to the subsequent vendee 
which the law of the land permits to be recognized as a 
conveyance; but, to the reverse, denounces as absolutely 
void. The doctrine itself which protects the innocent 
purchaser, is one founded on equity; but equity does not 
contravene, but ‘‘ follows the law.” And in doing so it 
cannot give effect to a title which the law denounces as 
one which was acquired directly against positive statutory 
inhibition; and which, even when clothed with all the 
habiliments of seeming validity, it nevertheless de- 
nounces as utterly null and void. 

Thus, it seems that such a title can no more shield its 
possessor under the equitable doctrine which is applied to 
innocent purchasers for value without notice, than it 
could be made available as a defensive plea under the 
three years’ statute of limitations. 

In the one class of cases, the equity rule of the com- 
















14 BRYAN V. CRUMP. [Austin Term, 





cv 
Opinion of the court. 





mon law, the statute of conveyances of real estate, and 
concerning the registration of deeds, unite to give effect 
to the second conveyance made by the grantor; but in the 
other, where the law declares the second conveyance 
(location and patent) is null and void, an opposite result 
must be the consequence — no effect can be given to it. 
The supposed title is purely an imaginary one; the grant 
of the land is an impossible one in contemplation of law. 
Long continued possession of land will, after great lapse 
of time, raise the presumption that it has been granted 
by the government, although the evidence thereof may 
be lost. But this acknowledged rule of property has no 
application where, under the law, the grant by the gov- 
ernment of that particular land was forbidden to be made 
by the law. In the case of Goodlittle, Dem. of Parker, 
v. Baldwin, 11 East, 488, the doctrine was recognized 
that a possession of crown lands for fifty-five years would 
authorize a presumption of a grant from the crown. But 
as the statute forbade all grants of the forest of Dean, of 
which the land in controversy was a part, the presump- 
tion did not arise, because that the statute forbade the 
presumption of a valid grant. Lewis v. San Antonio, 7 
Tex., 304. 

If the application of the equitable doctrine which 
affords protection to an innocent purchaser can be so ap- 
plied to the facts of this case as to vest the title in the 
appellee, it would be difficult to harmonize the repugnant 
elements which must be combined, in order to evolve the 
paradox that a title null and void, and which has come 
into existence both against the express denunciation of 
nullity, and a distinctly defined public policy, exempting 
surveyed or titled colony lands from location and patent 
by holders of land claims, shall prevail over the older and 
perfect title. The anomaly appears all the more striking, 
when it would result in the frustration of a public policy, 
the aim of which was to prevent the confusion, doubt 
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and uncertainty which would attend such conflicting lo- 
cations, if permitted to be made within those colonies. 
The history of Texas suggests, too, that, besides this gen- 
eral policy, the sovereign will was moved to its expression 
no less by the patriotic reverence entertained for, and the 
grateful appreciation felt, of the services rendered, and 
the sacrifices made by the early colonists in behalf of 
Texas; and a consequent determination by her people to 
shield their titles to land from vexatious controversy and 
harassing doubts. 

Under this view, if it be a correct one, it is not neces- 
sary to consider the facts as to whether the appellee was, 
in contemplation of law, an innocent purchaser, without 
notice and for value; it is agreed in the statement of facts 
that he was such innocent purchaser. But if, as a mat- 
ter of law, he was chargeable with the recitals in his 
claim of title (Peters v. Clements, supra), and that title 
showed that the land was located and patented after Feb- 
ruary 5, 1850, in Austin’s colony, he could not, being 
bound to take notice of the laws of the land, be an inno- 
cent purchaser. He would be held to know that the title 
he had purchased was void. If the recitals in his line of 
title failed to show those facts, he would nevertheless be 
chargeable with the knowledge as to where the land was 
situated, and that the patent was issued in 1850. 

These facts are of a nature which point unerringly to 
the authentic source of all the other facts essential to be 
ascertained in order to apprise him, by making inquiry, 
of the validity or invalidity of his title, viz., the general 
land office; where he would find evidence of the location, 
survey and dates thereof, which, with his knowledge of 
the locality of the land, would have led inevitably to the 
knowledge of all other requisite facts. This amounts to 
notice; for whatever puts a party upon an inquiry, 
amounts, in judgment of law, to notice, provided the in- 
quiry becomes a duty, as in the case of purchasers and 
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creditors, and would lead to the knowledge of the requi- 
site fact, by the exercise of ordinary diligence and under- 
standing. 4 Kent, 179; Sugd. on Vend., ch. 23; 1 Story’s 
Eq., § 399, and notes; Wetherred v. Boone, 17 Tex., 150; 
Same v. Same, 23 Tex., 676. 

But little more need be expressed by us concerning the 
merits of this appeal. 

The law, as given to the jury in the charge, required 
them to find in favor of the defenses relied on, viz., that 
of innocent purchasers without notice, for value, and the 
statute of limitations of three years, if they found for 
him atall. The defenses are distinct, and should have 
been presented in the charge separately in their proper 
relations to the subject under the evidence. On this ac- 
count, however, it does not appear that the appellant 
complains, nor that he was injured thereby. It imposed 
upon the appellee, indeed, a greater burden than was war- 
ranted, to require both defenses to be supported by satis- 
factory evidence before he was entitled to recover on 
either. The discussion which we have given of the whole 
subject in this opinion renders it unnecessary to make 
special reference further to the charge of the court. The 
charge assumed the validity of the appellee’s title under 
the facts of the case, and charged the jury directly that 
the appellant’s title, as against that of the appellee, was 
invalid, if the latter was a purchaser in good faith, for 
value, and without notice. In that view, we are of opin- 
ion that the court erred, and that the judgment ought to 
be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 15, 1881.] 
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E. G. Hanrick v. A. M. JACKSON. 


(Case No. 3595.) 


1, PRESUMPTIONS IN FAVOR OF TITLE.— Whether an officer authorized 
to extend title to lands in Texas prior to the revolution of 1836, set 
forth in the title the authority given him by the governor to extend 
the title, and that a concession had been granted, the presumption 
will be indulged that he acted in conformity with law and not in 
violation of it. ; 

MEXICAN GRANT.— An authentic copy of the testimonio of a conces- 
sion, given to the interested party, and incorporated in the papers 
constituting the grant, would, where there was one concession to 
three parties for land to each, be as effectual as the original testi- 
monio. 

. INTERLINEATIONS AND ERASURES IN A GRANT.— Interlineations and 
erasures found in the protocol of a grant, noted and referred to at 
the foot of each paper where they occur in the expedientes of title 
above the signature of the officer who extends title and of the sub- 
scribing witnesses, do not cast such suspicion on the title as to au- 
thorize its exclusion as evidence. 

MISTAKE IN A GRANT.— When it appears from all the papers consti- 
tuting an expedientes of title that the grant was intended for one 
party, and the name of another party appears in the granting 
clause, the name in the granting clause will be regarded as having 
been inserted through mistake, and this, though the erasures and in- 
terlineations in other portions of the grant may show that the 
grant was originally begun and intended for him whose name 
remained in the granting clause. 

Fraup — MIsTAKE.— Two grants of eleven leagues were made to the 
same party. There was no evidence that a testimonio ever issued 
on the grant first made, that possession was ever taken of it, that it 
was ever claimed by the grantee or by any one under him, or that 
he ever paid government dues on it. The land covered by the 
second grant was selected by the grantee, was always claimed by 
his vendees, and soon after the organization of the general land 
office, the agent of the grantee explained to the commissioner that 
the first grant was made through mistake. Held, 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. 

6. GRANT.— The want of authority of the officer in extending a title 
which rendered it void must be shown by the law, or that he 
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attempted to exercise his authority beyond the territory over which 
he had jurisdiction, or something of like character, and not from 
proof of mere error of the officer in extending title to one not in 
fact legally entitled, but who he believed was entitled to receive it. 


APPEAL from Falls. Tried below before the Hon. X. B. 
Saunders. 

Hanrick, claiming title under an eleven league grant, 
which purports to have been extended to Rafael de 
Aguirre, October 22, 1833, sued Jackson in trespass to 
try title, to recover certain lands involved in this suit, 
claimed adversely by Jackson under certificate locations 
and surveys made in 1874. 

Jackson pleaded the general issue, ‘‘ not guilty.” 

March 21, 1877, a jury having been waived and the 
case submitted to the court, judgment was rendered 
against the plaintiff. 

Plaintiff, in support of his title, introduced in evidence 
over defendant’s objections: 

A certified land office copy, made in 1855, of what pur- 
ported to be a grant in sale to Rafael de Aguirre of eleven 
leagues of land on Cow Bayou and San Gabriel, in Will- 
iamson and Fall counties, including the land in dispute, 
extended by Luke Lessassier, alcalde of Austin, on the 
22d of October, 1833. 

The title to Aguirre, as disclosed by the paper intro- 
duced in evidence by the plaintiff, is as follows: 

1. Application by Williams, as Aguirre’s attorney, for 
an extension of title, dated October 4, 1833. 

2. Order of reference by the alcalde, Lessassier, to 
Austin and Williams, empresarios, for their consent, and 
the consent of Austin and Williams, to the selection of 
the lands designated in the application, both dated Octo- 
ber 5, 1833. 

3. Order of survey of the same date. 

4. Report of surveyor and field notes, not dated. 

5. A copy made by Lessassier, on the 6th day of Sep- 
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tember, 1833, from a paper presented to him by 8. M. 
Williams, in substance purporting to be a festimonio, 
dated Leona Vicario, June 13, 1830, of a grant in sale of 
eleven leagues of land made to each of three Mexicans, 
Jose Maria de Aguirre, Rafael de Aguirre and Thomas de 
la Vega, on the 14th of June, 1830; but wanting the sig- 
nature of the governor and the seal of the state to the 
concession. To this copy Lessassier appended the follow- 
ing certificate: 

‘‘T certify, so far as I can and am permitted by law, 
that the foregoing document ” (the petition and conces- 
sion) ‘‘ is a copy of its original, which has been presented 
to me by the citizen, Samuel M. Williams, attorney of the 
citizens, Jose Maria de Aguirre, Rafael de Aguirre and 
Thomas de la Vega, which I have taken at his verbal re- 
quest, and which I give for the corresponding uses and 
ends, and sign with witnesses of assistance, as prescribed 
by law. I certify. 

‘Town of San Felipe de Austin, 6th day of September, 
1833. L. LESSASIER. 

** Assisting: 

‘* HORATIO CHRIESMAN, 
‘* ROBERT PEEBLES.” 

6. Extension of final title by Lessassier, wherein the 
copy made by him September 6, 1833, ‘‘ placed at the 
third and following pages of this document ” — the final 
title —is specially referred to by him as the warrant of 
his authority to act in extending the title, and is denomi- 
nated ‘‘ the superior decree, dated in said Leona Vicario, on 
the 14th day of June, 1830.” 

Defendant’s objections to this paper were, in effect, that 
it appeared therefrom that the officer by whom the title 
purports to have been extended acted without authority 
of law and against law in extending title, not upon the 
authentic testimonio of the concession, but upon an 
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unauthorized, illegal and void copy made by him from a 
private paper in S. M. Williams’ hands. 

The name, Perfecto Valdez, appeared in the granting 
clause of the final title: ‘‘I confer and put in possession, 
real, actual, corporal and virtual, to the aforesaid attorney 
of the citizen Perfecto Valdez.” 

A certified copy of a map from the land office was in- 
troduced, of the Aguirre grant on the Brazos, in McLen- 
nan county, showing its appropriation by pacents from 
the state, beginning in 1846. 

2. A letter of instructions from the commissioner, Bor- 
den, to Jas. Howlett, surveyor of Milam district, dated 
February 11, 1840, touching the propriety of permitting 
entries or files on titled land. ‘“‘* * * T refer you to 
instructions of August 3, 1838, and April 18, 1839, which 
I conceive to be founded on justice and equity, and are 
fully explicit and expressive of my opinion, for you not 
to permit any entry, of whatever nature, upon any 
deeded land, unless the evidence required by instructions 
of April 18, 1829, is produced. I would, however, except 
from these instructions one of the eleven leagues marked 
on the map in the name of Rafael de Aguirre, it having 
been satisfactorily explained to me by the Hon. 8. M. 
Williams that a mistake has occurred, by which it hap- 
pens that two eleven leagues are granted to Aguirre, but 
that the title dated 22d of October, 1833, including ten 
leagues on San Gabriel and Williamson creek, is the genu- 
ine one; the other eleven leagues on the Brazos may be 
considered subject to location and survey, as though no 
title had issued. * * * 

(Signed) **JoHN P. BORDEN, 
**Commissioner General Land Office.” 

3. A second letter from Borden to Howlett, dated April 
17, 1840, reiterating his opinion as to the validity of the 
Aguirre grant on San Gabriel. 
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4. Letter of March 2, 1840, from W. H. Raglin, chief 
c'erk general land office, to Chas. Raymond: ‘“** * * It 
has been a rule adopted by the commissioner of the gen- 
eral land office, founded, as I conceive, both upon justice 
and equity, that where there has been two titles granted 
to the same individual, and a satisfactory showing of the 
facts made by the county surveyor for the county in 
which the land under the last title is situated, it is sub- 
ject to location; the title, therefore, in Robertson’s colony 
is not subject to location, as it is of a prior date to the 
one issued in Zavilla colony.” 

5. Letter of August 3, 1838, from Borden to Howlett: 
“The printed instructions with the following N. B.: In 
consequence of the strong prejudice still existing against 
the eleven league claims and the owners of them, many 
persons may wish to locate again on the same land not- 
withstanding the express instructions to the contrary, 
and in order to substantiate the reason for having the 
same respected, I here insert extracts from the opinion of 
the attorney general on the subject, one of which is as 
follows: ‘Where a title has actually passed from the 
government to a citizen, and is divested from the one and 
vested in the other, and becomes liable to forfeiture in 
consequence of any act or omission of duty on his part, 
it cannot be taken from him except upon a judicial in- 
quiry into the cause of forfeiture and office found, as its 
(it is) denominated, or a decree of a proper tribunal for 
that purpose. * * *’” 

6. A letter, introduced by defendant, from Howlett to 
Borden, dated April 11, 1840 (to which the letter of Bor- 
den of April 17, 1840, was a response), in which Howlett 
states that he has been required at the suit of one Halbert 
to appear before the district court and show cause why 
h> should not receive files on the second title, and that 
Halbert had represented that he (the commissioner) had 
told him that there was something wrong about the 
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Aguirre title; that Aguirre could not have two grants of 
eleven leagues; and that it appeared from the abstract 
that the grant on the San Gabriel was later in date. 

Title to eleven leagues of land, based on the festi?monio 
of a concession made to Aguirre June 14, 1830, was ex- 
tended to him in McLennan county, west of the Brazos, 
at the mouth of the Bosque, on the 4th day of October, 
1833. The festémonio found in this title to Aguirre on the 
Brazos is dated March 9, 1831. The title relied upon by 
the appellant was extended to Aguirre over lands on the 
San Gabriel and Cow Bayou in Williamson and Falls 
counties, on the 22d of October, 1833. 

Defendant introduced in evidence, over the objections 
of plaintiff: 

First. A certified land office translation of the same 
title (the Aguirre title on the San Gabriel and Cow Bayou), 
in which certain words, in various parts of the exrpedientes, 
are written in red ink, and certain others in green ink; 
those in red ink being translations of words appearing 
in the original Spanish record as written over other words 
that have been erased — scratched out; and those in green 
ink being translations of words added to other words in 
the original and words interlined therein. 

Second. Photographic copies, called for by plaintiff in 
his cross interrogatories, of the application by Williams, 
of the order of reference to and consent of Austin and 
Williams, showing the erasures, interlineations, substitu- 
tions and alterations, as they appear on the face of the 
original document — the photographs being reproductions 
in appearance of the original, save as to the abrasions on 
the surface of the original paper and as to the color of 
the paper on which it is written. 

Tnird. Copies, in Spanish, of all other parts of the title 
down to the final title. 

Fourth. A photographic copy, also called for by plaint- 
iff, of the final title, showing defects apparent on the face 
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of the original similar to those brought out by the other 
photograph. All which papers and photographs were 
tendered in connection with the depositions of Whiting, 
Spanish translator; J. W. Hutchins, land office clerk of 
long standing; and of J. P. McKinney, formerly a clerk 
of S$. M. Williams, all of whom, from an actual inspec- 
tion of the original document in the land office, testified 
as to the erasures, interlineations, substitutions and alter- 
ations on the face of the title, and as to letters, and parts 
of letters, of original words, still standing on the paper, 
some of which had been utilized in the construction of 
substituted words and dates. 

Other evidence was introduced not material to a proper 
understanding of the opinion. 


Walton, Green & Hill and E. J. Gurley, for appellant. 


Wooldridge & Fisher, for appellee. 

I. The Aguirre title, relied upon by plaintiff, is void on 
its face. Art. 141, Const. of Coahuila and Texas; art. 
49, decree 19, Constitutive Act; Mason v. Russell, 1 Tex., 
730; Goode v. McQueen’s Heirs, 3 Tex., 241; Edwards v. 
Davis, 3 Tex., 328; State v. Delesdenier, 7 Tex., 109; 
Hancock v. McKinney, 7 Tex., 440; Todd v. Fisher and 
Miller, 26 Tex., 241; Stoddard v. Chambers, 2 How. (U.S. 
S. C.), 318; Polk’s Lessee v. Wendall, 9 Cranch, 99; Same 
Case, 5 Wheat., 303 Patterson v. Winn, 11 Wheat., 380; 
Sampayreal v. U. 5., 7 Pet., 222. 

If. The title relied upon by appellant, if title to any 
one, is a title to Perfecto Valdez, and not to Rafael de 
Aguirre. Const. of Coahuila and Texas, art. 141; Con- 
stitutive Act, decree 19, art. 49; State v. Cardenas (citing 
Delespines’ Heirs v. U. S., 12 Pet.), 47 Tex., 286 et seq.; 
Paschal v. Perez, 7 Tex., 358-366; Herndon v. Casiano, 
7 Tex., 333; Titus v. Kimbro, 8 Tex., 220; Houston v. 
Perry, 3 Tex., 395; Andrews v. Marshall, 26 Tex., 212; 
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York v. Gregg, 9 Tex., 92; 1 Greenl. on Ev., § 485 
13th ed. 

Ill. The act of an officer, in assuming to exercise an 
official attribute, will not be presumed correct and within 
the limits of his authority, when the want of authority 
to act is apparent; and when not apparent, and the pre- 
sumption of authority (jurisdiction) has arisen, it may 
be repelled by proof. Jones v. Muisbach, 26 Tex., 236; 
Jenkins v. Chambers, 9 Tex., 232, 233; Houston v. Perry, 
3 Tex., 395; Goode v. McQueen’s Heirs, 3 Tex., 253-257; 
Walker v. Meyers, 36 Tex., 252. 

IV. Aguirre might, perhaps, abandon his grant on the 
Brazos; but this would not entitle him, without another 
concession or permit from the government, to appropriate 
other eleven leagues elsewhere. 

V. The title on the San Gabriel and Cow Bayou, if void 
on the 22d of October, 1833, is void now, no action hav- 
ing since been taken by the state validating it. 

VI. The first title to Aguirre, of October 4, 1833, com- 
pleted, satisfied and exhausted his concession; and a sub- 
sequent extension of title to eleven leagues, in a different 
locality, cannot be sustained as an excess in survey. 

VII. If a void title be relied upon to support a claim of 
right, its nullity, if not apparent on its face, may be 
shown in an action of trespass to try title, under the stat- 
utory plea of ‘“‘not guilty,” by any one having a right 
cognizable at law or in equity, whether the right were 
acquired prior to its issuance or subsequent thereto. 
Pasch. Dig., art. 5307; Mason v. Russell’s Heirs, 1 Tex., 
726, 728; De Leon v. White, 9 Tex., 603; Goode v. Mc- 
Queen’s Heirs, 3 Tex., 249; Edwards v. Davis, 3 Tex., 321; 
Harlan v. Haynie, 9 Tex., 462; Hollinsworth v. Holhou- 
sen, 17 Tex., 43; Ragsdale v. Gohlke, 36 Tex., 287; Dalby 
v. Booth, 16 Tex., 563; Rivers v. Foote, 11 Tex., 669, 670; 
Hunt v. Turner, 9 Tex., 387; Punderson v. Love, 3 Tex., 
62; Mayer v. Ramsey, 46 Tex., 376; Burleson v. McGehee, 
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15 Tex., 379; Ryan v. Jackson, 11 Tex., 402; Johnson v. 
Byler, 38 Tex., 610; Watson v. Hewitt, 45 Tex., 474, 475; 
Ayres v. Duprey, 27 Tex., 604; Catlin v. Bennatt, 47 Tex., 
172. 

VIII. Proof of erasures, substitutions, additions, inter- 
lineations, constituting alterations of a material charac- 
ter in the protocol of the dispatch of the title, and not 
accounted for, if not sufficient to justify a finding of 
fraud and fabrication of title, was sufficient to cast a sus- 
picion upon the instrument tendered calling for explana- 
tion. Escriche, public instrument, 8th, citing law 3, tit. 
18, part 3; law 12, tit. 19, part 3; law 1, tit. 23, book 10, 
Nov. Rec.; law 10, tit. 19, part 3; law 5, tit. 23, book 10, 
Nov. Rec.; law 55, tit. 18, part 3; laws 10 and 11, tit. 23, 
book 10, Nov. Rec.; Parker v. Glover, 23 Tex., 471, 472; 
State v. Davis, MS. opinion, White, J., Tyler term, 
1878, 5 Ct. App., 50; Harper v. Stroud, 41 Tex., 372; Gal- 
land v. Jackman, 26 Cal., 85; Prevost v. Gratz, 1 Peters 
(C. C. R.), 368; U. 8. v. Linn, 1 How. (U.S. 8. C.), 111, 
112; Wood v. Steele, 6 Wall., 82; Herrick v. Malin, 22 
Wend., 388, 393; Jackson v. Osborne, 2 Wend., 559; 1 
Phill. Ev., 405; 1 Greenl. Ev., secs. 564, 568a. 

IX. Possession of land for three, five, ten or any num- 
ber of years under a void grant, will not bar the right of 
the state, nor make title by limitation; a void grant does 
not sever the land from the public domain, and confers 
no right. Mason v. Russell’s Heirs, 1 Tex., 690, 699; De 
Leon v. White, 9 Tex., 603; Taylor v. Watkins, 26 Tex., 
690, 699; Smith v. Power, 23 Tex., 33, 34; Kimbro v. 
Hamilton, 28 Tex., 565; Plumner v. Power, 29 Tex., 6, 7, 
15, 16; Marsh v. Weir, 21 Tex., 110; Paschal v. Danger- 
field, 37 Tex., 305; Moseley v. Lee, id., 479, 480; True- 
heart v. Babcock, 49 Tex., 258. 


Moore, Carer Justice.— This action, which is in the 
usual form of trespass to try title, was brought in the 
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claiming title under an eleven league grant purporting to 
have been extended by Luke Lessassier, alcalde of the 
municipality of San Felipe de Austin, to Rafael de 
Azuirre, October 22, 1833, for the recovery of the lands 
involved in this suit, which are claimed adversely to him 
by the appellee A. M. Jackson, by virtue of certificate 
locations and surveys made in 1574. 

On the trial a jury was waived, and the whole case, law 
ant fact, was submitted to the court, by whom judgment 
was given for the defendant. And the plaintiff gave 
notice of, and now prosecutes his appeal. 

As appellee made no objection to any of the links in ap- 
pellant’s chain of title, if the land in fact was granted to 
Aguirre, and as his (appellee’s) title had its inception 
more than forty years after the extension of said grant 
by the alcalde, the merits of this controversy must de- 
peud on the fact whether this grant was a nullity, and 
the land covered by it was a part of the public domain, 
and subject to location, at the date of appellee’s attempted 
appropriation of it. The determination of this question 
requires an examination of the objections of appellee to 
the validity of the grant. 

These are: 

1st. That it appears on the face of said grant that the 
officer by whom the grant purports to have been ex- 
tended, acted without authority of law and against law 
in extending the title. 

2d. The erasures, substitutions, additions and intev- 
lineations apparent on the alleged protocol in the general 
land office, cast’ suspicion of fraud and fabrication upon 
it, and, unexplained, should have excluded the land office 
copy of it, as evidence of a grant. 

3d. The title relied on by appellant was void for want 
of a grantee, or, if it shows a grant to any one, it is a 
grant to Perfecto Valdez. 
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4th. If said grant was not void upon its face, the evi- 
dence before the court justified the conclusion that the 
officer by whom said title was extended acted without 
authority, and shows that the grant was issued in fraud, 
and therefore void. 

We shall not undertake an elaborate discussion of the 
questions suggested by these objections, or to follow 
counsel for the appellee through the wide range of dis- 
cussion in the very able and elaborate briefs and argument 
which they have presented to us in support of the propo- 
sitions maintained by them, but shall, in the main, merely 
state our own conclusions. 

ist. The title by Lessassier purports to have been ex- 


tended in virtue of a concession in sale by the governor 
to Aguirre for eleven leagues of land, of date 14th day of 


June, 1830. The testimonio of this concession does not 
appear in or form part of the expedientes by the aicalde, 
as Was customary and usual in the extending of such 
titles by this officer. But we know of no authority for 
saying that the title is void because he has not incorpo- 
rated into it the evidence of the concession or sale. If 
there was, in fact, no concession, there could have been 
no legal grant by the alealde. But whether there was a 
concession, and whether there was proper evidence of it 
presented to him by the interested party, was a matter 
for his official inquiry and determination. Whether he 
set forth in the title the evidence upon which he acted, 
or merely recited as a fact that a concession had been 
granted, and authority given him by the governor to ex- 
tend the title, the presumption which is always indulged 
in favor of the validity of the acts of officers of a former 
government, warrants the conclusion that the officer acted 
in conformity with law and not in violation of it. Holli- 
man v. Peebles, 1 Tex., 709; Hancock v. McKinney, 7 
Tex., 384; Hatch v. Dunn, 11 Tex., 717, 718; Ruis v. 
Chambers, 15 Tex., 590. 
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But if it was necessary that the eapedientes should ex- 
hibit or contain evidence of the grant of the concession, 
we are not prepared to hold that the protocol of this grant 
was in this particular defective. Sale in concession was 
made by the governor to Thomas de La Vega, Jose Maria 
de Aguirre and Rafael de Aguirre, for eleven leagues 
each, and unless triplicate festimonios of this concession 
(as to which there is no evidence) had been issued, there 
could not have been a testimonio incorporated in the ex- 
tension of title to but one of these parties. But surely 
it could not be supposed that a title could only be extended 
to one of them. And it may very readily be inferred, 
without looking beyond this title, when the testimonio of 
this concession was presented; for the first title asked for 
upon it, the alcalde, as may be done in proper cases, gave 
a copy of it to the interested parties, to furnish authentic 
evidence of the rights conferred by it. And the incor- 
poration of such authentic copy in the extension cf title 
to the party to whom it was given, would, we think, be 
just as effectual as the original testimonio. At least 
where such course was pursued by the officer, who 
must be presumed to be acquainted with the proper dis- 
charge of his duties and the law under which he acted, 
no other conclusion can be legitimately entertained after 
the great lapse of time during which such act has stood 
unquestioned. Hancock v. McKinney, 7 Tex., 443; Han- 
cock v. Horton, 11 Tex., 220. 

2d. If the erasures and interlineations exhibited by 
the protocol of this title in the general land office were 
unexplained, this might be good ground for the exclusion 
of a.copy of it in evidence. But the suspicion cast upon 
the instruments by these erasures, interlineations, etc., are 
removed by the title itself; for they allappear to be noted 
at the foot of each instrument, in which they occur above 
the signature of the officer and subscribing witnesses. 
Thompson v. Thompson, 12 Tex., 331. 
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3d. The fact that the name Perfecto Valdez appears in 
one instance in the latter part of the title where that of 
Rafael de Aguirre should have been written, does not 
warrant our holding that this was a grant to Perfecto 
Valdez, or that it is not in fact a grant to Aguirre. That 
it was not a grant to Valdez is manifest from every part 
of the instrument. The application is for the extension 
of title to Aguirre on a concession to him. The order of 
survey is for Aguirre. The land was surveyed for him; 
and the title itself purports to be made for the land thus 
surveyed. Allthese instruments form a part of the com- 
pleted title, and are to be looked to and considered as a 
whole in passing upon and determining its legal effect. 
Doing so, there is not the slightest doubt but that Val- 
dez’s name is found in this instrument by mistake, where 
that of de Aguirre should have been written. And not- 
withstanding this mistake, it must be held that the title 
to the land was, in fact, extended to Aguirre. The fact 
that tthe commissioner, or his clerk, who prepared the 
paper for signature by the commissioner, may have by 
erasures and interlineations made applicable to this grant 
a paper commenced and intended for a grant to Valdez, 
does not detract from its validity as a grant to Aguirre, if 
in truth intended for and executed to him. Clay v. Hol- 
bert, 16 Tex., 204; Hancock v. McKinney, 9 Tex., 445; 
Helm v. Handly, Littell (Xy.), 219; Budd v. Brooks, 
3 Gill (Ind.), 239; Shep. Touch., 74. 

But it is said if this grant is not void upon its face, it 
is shown by extraneous testimony to have been extended 
by the officer from whom it emanates, without authority, 
in violation of law, and in fraud. That a grant may be 
shown to be void by proof that the officer had no author- 
ity to make such grant, or that the law did not warrant 
it, is beyond question. But if such grant is authorized 
by law, and may be legally issued by the officer from 
whom it emanates, we are not prepared to admit that it 
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may be attacked for fraud not appearing on the face of 
the grant, except by the government or some one having 
a pre-existing equity, unless the right todo so is expressly 
conferred on the party attacking it by law. 

The ground upon which it is claimed that this grant is 
void for want of authority of the officer by whom it was 
extended, is in part the same as that heretofore adverted 
to, viz.: there was no sufficient evidence to prove the sale 
in concession of the land by the governor. We think, 
however, that the testimony before the court on this 
point establishes beyond controversy the existence and 
validity of such a concession as recited in the extension 
of title. 

It is, however, urged with much more force, that while 
there was a concession of eleven sitios of land to the 
grantee, this concession had been fully satisfied by the ex- 
tension of the title upon it for other lands prior to the 
date of the present grant. And therefore the extension 
of this title, purporting to be in satisfaction of the same 
concession, must be regarded as extended without author- 
ity, and as a fraudulent attempt to appropriate doubly 
the quantity of land to which the grantee was legally 
entitled. 

The evidence before the court shows that Samuel May 
Williams, the attorney in fact of aH the parties named in 
the concession in which this title had its inception, made 
two applications in behalf of Rafael de Aguirre for the 
grant of eleven leagues of land, each based alone on this 
concession; that all the preliminary steps were taken on 
each application, and in one a grant was extended to 
Aguirre for land on the Brazos river on the 4th day of 
October, 1833, while that for the land now in controversy 
was not consummated into a final grant until the 22d day 
of the same month and year. Appellee insists that by 
the extension of title for the land upon the Brazos, the 
authority of the officer to make a grant to the interested 
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party was ‘exhausted, and all subsequent acts by him 
were null and void. But in our opinion the facts do not 
warrant this conclusion. 

The alcalde, by the order, was clothed with authority 
to extend title to the interested party, and must deter- 
mine how and when he had done so. Certainly it is not 
a necessary conclusion from the facts in this case, that 
the first of these grants was recognized or accepted by 
the party interested, as a grant of the land sold him by 
the governor. It is not shown that a festimonio ever 
issued on this first title, that possession was ever taken 
or claimed of it by Aguirre, or anyone claiming under 
him, or that any government dues were ever paid upon it. 
It is entirely consistent with the facts, and borne out by 
subsequent occurrences, that the application for these two 
grants originated in a mistake or oversight of the attor- 
ney, Williams. That after the extension of the first of 
these titles, and before a festimonio of it had been issued, 
this mistake may have been made known to the officer 
and he then extended the second one. The testimony of 
the surveyor, Johnson, shows that the land for which the 
last of these titles issued was selected by the parties to 
whom in fact the concession seemed to have then be- 
longed, though the land was not conveyed to them till 
some years afterwards. And the evidence shows that it 
has ever since been claimed to be the land to which 
Aguirre was entitled by his concession, and that it is the 
land which was granted to him, while that on the Brazos 
never has been thus claimed by him or anyone claiming 
under him. 

A short time after the organization of the general land 
office under the republic, Williams, the agent of Aguirre, 
at whose instance these titles were issued, appeared be- 
fore the commissioner and explained to his satisfaction 
that the first was issued through mistake, and the second 
one was the title in fact granted to and always claimed 
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by and for Aguirre, as is shown by the records of the 
general land office. Now, can we say that because the 
commissioner had barely signed this paper purporting to 
be a grant to Aguirre, but which did not convey the land 
which he had selected and desired, though the privilege of 
selection was given him, was mistaken in supposing he 
had authority to convey to him the land which he de- 
sired, and in fact had selected, and when the exercise of 
such power by the alcalde has never been questioned by 
individual act or official authority during the existence of 
the government under which he acted, and, notwithstand- 
ing his exercise of this authority, has now been tacitly or 
expressly recognized by legislative and official action of 
the republic and state of Texas for more than a genera- 
tion? Certainly, in our opinion, it cannot now be ques- 
tioned by a party having no pre-existing equitable claim 
or interest. As was said by Chief Justice Wheeler, in 
the case of Johnson v. Smith, 21 Tex., 722, in discussing 
a kindred question, there must be a time beyond which 
men’s mouths are stopped to raise such objections against 
the acts of the officers of a former government, and cer- 
tainly beyond which a conclusion of fraud may be 
deduced as an inference from them. 

But while we admit that the want of power of an 
officer to make a grant may be shown, as has been often 
held, to invalidate such grant, we do not think appellee 
brings this case within this rule by proving, if such is the 
proper conclusion from the evidence, that Lessassier 
granted eleven sitios of land prior to the date of the title 
now in question. The want of authority of the officer 
which renders the title void is to be shown by the law, 
or that he attempts to exercise his authority beyond the 
territory over which he has jurisdiction, or something of 
like character, and not from proof of mere error of the 
officer in extending a title to one not in fact legally en- 
titled, but whom he supposed to be. The alcalde was 
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an officer authorized to grant titles of this character. 
True, his authority did not justify him in extending to 
Aguirre title for more than eleven leagues of land. Nor 
should the board of land commissioners give more than 
one headright certificate to the same applicant, or the 
commissioner of the general land office issue a second 
patent on the same certificate; but to do so would be an 
improper exercise of authority rather than an act with- 
out authority. So we think the action of the alcalde, if 
unwarranted, was an erronevus exercise of authority 
instead of an act without authority. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered December 14, 1880. ] 





Fockr, WILKINS & Co. v. Ernst WEISHUHU. 
(Case _No. 9:9.) 


1. TRUST DEED — SUBROGATION.— It was agreed between a creditor, his 
debtor, and a third party, that if the third party would advance an 
amount of money sufficient to pay off the creditor’s claim, which 
was then secured by a deed of trust, the creditor would secure the 
repayment of the advance by transferring to the third party the 
deed of trust. This was done, and two days afterwards a new note 
for the amount was made by the debtor to the third party, which 
on its face declared that it was secured by the deed of trust which 
had been formerly given to secure the original creditor. Held, 

(1) The transaction did not extinguish or discharge the deed of 
trust. 

(2) The transfer of the deed of trust to the third party, who ad- 
vanced the money, subrogated him to the rights of the original 
creditor, and authorized him to foreclose the trust deed to secure 
the payment of the note given after the trust deed was executed. 

(8) Had the original creditor refused to transfer the trust deed, 
under the circumstances, after receiving the money to satisfy his 
note, equity would have enforced the transfer. 

VoL. LV —3 
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APPEAL from Colorado. Tried below before the Hon. 
Everett Lewis. 

Suit by Weishuhu against Peters on a note of Peters to 
him for $1,524.35, dated 27th of March, 1875, payable at 
the office of one M. Malsch, at Frelsburg, on the 27th of 
March, 1876, with twelve per cent. interest from date. In 
the body of this note it is stated that the same is secured 
by deed of trust on two hundred and thirteen and one- 
third acres of land in Wharton county, and one hundred 
and twenty-four acres in Austin county, ‘‘it being the 


_same trust deed executed by Peters to Sylvan Blum for 


the benefit of Leon & H. Blum, dated May 15, 1874, and 
duly transferred to Weishuhu, who is now the beneficiary 
of said trust deed.” 

The trust deed thus mentioned is set forth in the peti- 
tion. It was given to secure the note of Peters to Leon 
& H. Blum for $1,736.47, due in six months from date, 
and dated the 15th of May, 1874. 

The lands are described in the trust deed. It was 
alleged that the deed was duly recorded in Austin county 
on the 15th of May, 1874, and in the county of Wharton 
on the 16th of March, 1876; that Peters had not paid off 
his note to the Blums previous to the 27th of March, 1875, 
but that on that date there was remaining unpaid on the 
Blum note a balance of $1,524.85, and that the note of 
Blums and the trust deed were in the hands of M. Malsch, 
the agent and attorney of the Blums, for collection; that 
on the 27th of March, 1875, it was agreed between Peters, 
Weishuhu and the Blums, that Weishuhu should lend 
Peters the balance due on his note to the Blums, and that 
the Blums should transfer to Weishuhu their trust deed 
to secure him for the loan; that Weishuhu let Peters 
have said balance, and Peters executed the note sued on, 
and that the Blums did transfer the trust deed to Weis- 
huhu; that the trust deed was in full force and vigor — 
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had never been released — and that Weishuhu was enti- 
tled to have the lands sold to pay his note. 

That Focke, Wilkins & Co. set up some claim to the 
‘land described in the trust deed, the notice of their claim 
being unknown to Weishuhu, and they are made defend. 
ants, and it is prayed that their rights may be inquired 
into by the court, and, whatsoever those rights may be, 
that they should be held subservient to those of Weishuhu. 

Focke, Wilkins & Co. answered by an exception to the 
lien as claimed on the lands in the trust deed, under the 
allegations of the petition, disclaimed all interest in the 
Wharton county lands, but claimed to be the owners of 
the one hundred and twenty-four acres in Austin county, 
which they acquired title to as follows: That they held 
two notes on Peters, each for $1,000, due respectively in 
six and nine months from date, and dated the 18th of June, 
1875; that to secure these notes, Peters, on said date, ex- 
ecuted to Campbell a trust deed on the one hundred and 
twenty-four acres of land; that said deed was recorded in 
Austin county the 12th of July, 1875; that Peters, failing 
to pay the note, Campbell, the trustee, complying with 
the terms of the deed, sold the land in the city of Galves- 
ton on the ist day of February, 1876; that they bought 
the land at that sale; that a deed was executed to them 
by Campbell, and which deed they recorded in Austin 
county on the 11th of February, 1876. They denied that 
Peters executed any trust deed to Weishuhu on the 27th 
of March, 1875; averred that the Blum note and the one 
sued on are in different amounts and dates; that the Blum 
note was paid in full by Peters, and its satisfaction ren- 
dered the trust deed of no further force or vitality. They 
denied that Weishuhu paid off the note; and averred that 
Sylvan Blum, one of the firm of Leon & H. Blum, in- 
formed them on the day of the sale of the land by Camp- 
bell, and previous thereto, that their note on Peters was 
paid; and they claimed to be innocent purchasers of the 
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land for value, without any knowledge of Weishuhu’s 
claim. 

Weishuhu amended his petition, reiterating in substance 
his case as made in original petition, and alleging further 
that M. Malsch had control of the Blum note and trust 
deed, not only as an attorney-at-law, for the purposes of 
collection, but with full authority from the Blums to con- 
trol the same according to his judgment and will, an 
that he was empowered to transfer the trust deed without 
recourse on the Blums, which transfer was made on the 
13th of April, 1875; that Peters was largely indebted, 
which fact was known to him; that he would not have 
parted with his money except upon the security of the 
trust deed; that at the date of Focke, Wilkins & Co.'s 
notes and trust deed the Blum trust deed was on record 
in Austin county, and that they had actual and construct- 
ive notice of the same; that the consideration of the 
Focke, Wilkins & Co. note was a precedent indebtedness, 
due and owing them by Peters before the 27th of March, 
1875; and that no time subsequent to that date, had they 
advanced any thing of value to Peters, either as a consid- 
eration for the notes or the trust deed; that at the time of 
the sale of the land by the trustee, Campbell, in Galves- 
ton, the first of February, 1876, M. Malsch, as his agent, 
was present, and that previous to that sale he publicly 
notified all parties of Weishuhu’s claim; that Focke, Wil- 
kins & Co. were present, heard the notice given, and 
bought with full knowledge of the claim. 

Focke, Wilkins & Co. amended their answer, and, after 
stating the same matters as contained in the original 
answer, denied that M. Malsch was the agent or attorney 
in fact of the Blums; denied his authority to act for them, 
except to collect their note on Peters; alleged that the 
amount due on the note of Peters on the 27th of March, 
1875, was only $1,228.82, and that the execution of the 
note by Peters to Weishuhu, and the transfer of the trust 





FockE & Co. v. WEISHUHU. 





Argument for the appellant. 





eed, were made for the fraudulent purpose of hindering 
and delaying them in the collection of their debt on 
Peters. 

With these pleadings and the testimony, the cause was 
submitted to the court, who rendered substantially the 
following judgment: In favor of Weishuhu v. Peters for 
$1,991.17, with twelve per cent. interest. Foreclosing 
trust deed on lands described in petition to the amount of 
$1,543.69 — which amount is the principal and interest of 
the balance due on the Peters note to the Blums, paid by 
Weishuhu. The land in Wharton county to be first sold, 
and the purchase money to be credited on the $1,553.69; 
then the Austin county lands to be sold for the balance. 
If the sale of the Wharton county lands satisfied the 
$1,543.69, the Austin county lands not to be sold, and in 
that event the said lands to be freed and released from the 
judgment of ‘foreclosure. And should the Austin lands 
be sold, and bring more than the balance remaining after 
being credited with the proceeds of the Wharton county 
land, the excess to be paid to Focke, Wilkins & Co. The 
rights of Peters were also protected. 

From this judgment Focke, Wilkins & Co. appealed, 
and assigned the following errors, to wit: 

lst. The court erred in treating the plaintiff Weishuhu 
as the assignee of the deed of trust executed by Peters 
to Sylvan Blum. 

2d. The court erred in subjecting the two tracts of 
land in Austin county, described in the petition, to the 
lien asserted by plaintiff. 


W. L. Delany, for appellant. 

I.. The transaction between Malsch, Peters and Weis- 
huhu did not transfer the lien of L. & H. Blum to 
appellee. 

II. But, even if it did transfer their lien, it was not 
recorded, and hence was inoperative as to all other per- 
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sons. Our statute makes no difference between creditors 
and subsequent purchasers. Pasch. Dig., arts. 4987, 
4988. 


Foard & Thompson, for appellee. 


Warts, ComMIssioneR.— The evidence introduced upon 
the trial shows that the appellee loaned the money to 
Peters for the purpose and with the intent that the same 
should be used in the payment of the Blum debt; the loan 
was made by him upon the faith that the Blum deed of 
trust should be assigned to him to secure the loan to 
Peters; and it was understood and agreed by and between 
Peters, Blum and Weishuhu, that the deed of trust was 
to be assigned to the latter by the Blums. In fact, 
the appellee refused to, advance the money until that 
arrangement was made. In the note executed by Peters 
to appellee for the money advanced by him, it is stated, 
‘this note is secured by a deed of trust on two hundred 
and thirteen and one-third acres in Wharton county, and 
one hundred and twenty-four acres in Austin county, 
Texas, it being the same deed of trust executed by the 
undersigned to Sylvan Blum, and for the benefit of Leon 
& H. Blum, and dated May 15, 1874, and duly trans- 
ferred to Ernst Weishuhu, who is now the beneficiary of 
said trust deed.” The deed of trust was assigned and 
transferred to appellee on the 25th day of April, 1875, 
by M. Malsch, as attorney for Leon & H. Blum. This 
was two days prior to the execution of the note by Peters 
to Weishuhu. 

The deed of trust was given to secure the Peters debt 
to Leon & H. Blum, was duly recorded in Austin 
county, and was prior in point of time, and was a superior 
lien to the deed of trust of Peters to A. R. Campbell. 

The transaction between appellee Peters, and Malsch 
as the attorney of the Blums, did not extinguish or dis- 
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charge the deed of trust to Sylvan Blum. It was agreed 
before appellee had advanced the money to Peters, that it 
was to be assigned or transferred to him to secure the 
loan; he had acted upon it, and the Blums had acc pted 
the benefit of that transaction; and had they refused to 
transfer the same to appellee, equity would have com- 
pelled them to do so. Hilliard on Mortgages, 337, 340. 

But their attorney, acting for them in the collection of 
the Peters debt, with such powers from them as would 
be necessary or requisite in the discharge of that duty, 
secured to them the money by the arrangement; and in 
their name transferred the same to appellee. In their 
letter to their agent, Malsch, they agreed to transfer the 
same to appellee themselves. 

We are of the opinion that the court did not err in 
treating the appellee as the assignee of the Blum deed of 
trust. 

The second assignment of error is general, and does not 
point out the specific error complained of. 

We are not informed by the assignment wherein the 
court erred in subjecting the Austin county land to the 
lien of the Blum deed of trust. From the brief of appel- 
lant, we gather this objection to be two-fold: 1st. That, 
the assignment of the deed of trust not having been 
recorded, the same was invalid. 2d. That appellants 
were purchasers for value, and without notice of appel- 
lee’s right. As to the first objection, we are of the 
opinion that, as between the parties and all persons with 
notice, the assignment or transfer of the deed of trust 
was as valid and effectual as if it had been duly recorded. 

Were the appellants purchasers without notice and for 
value? It is shown by the evidence that appellants did 
inquire of Sylvan Blum, the trustee, about that claim of 
Leon & H. Blum prior to the sale by Campbell, and that 
he informed them that the claim had been paid, and was 
satisfied. The evidence also shows that at the sale by 
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Campbell, Malsch, who claimed to be the attorney of 
appellee, after the advertisement was read, and before 
the bidding commenced, gave public notice of appellee’s 
claim to priority of lien upon the land. And while the 
witness does not remember all that Malsch said on that 
occasion, still enough is shown to at least require of ap- 
pellants, if they desired further information, to inquire 
of Malsch about the matter. The evidence is to the 
effect that, after Campbell read the advertisement, 
Malsch gave notice of a prior incumbrance which he 
claimed to represent, and in doing so mentioned Leon & 
H. Blum and Peters, and held at the time a paper in his 
hand. Weare of the opinion that the court did not err 
in foreclosing the lien upon the Austin county land. 
There being no error in the judgment, the same is 
affirmed. 


AFFIRMED. 
[Opinion delivered March 7, 1881. ] 





T. W. House v. W. E. KENDALL. 
(Case No. 1203.) 

1, VENDOR AND VENDEE.— Where there is a total failure of title in the 
vendors, the vendee may, if the contract be executory and unful- 
filled, refuse to perform it and reclaim any portion of the purchase 
money which he may have advanced. The same rule applies in an 
action against a co-executor, who, acting alone, has agreed to con- 
vey land to which the estate had no title, and who has received a 
portion of the purchase money; the will requesting the executors 
to act jointly in the settlement of the estate. 

2. SAME — PLEADING.— The fact that a co-executor, in such case, 
executed the contract to convey in the qualified character of 
co-executor, does not relieve him from the personal obligation to 
refund money obtained without consideration; nor would his special 
plea under oath denying that the contract to convey bound him in- 
dividually, require of the plaintiff a replication in order to admit 

evidence of the issue involved, when the petition alleged the facts 

on which the liability was claimed. 
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APPEAL from Fort Bend. Tried below before the Hon. 
Wm. H. Burkhart. 

Suit by T. W. House, in the district court of Fort Bend 
county, brought on ‘the 28th day of May, 1878, against 
W. E. Kendall, upon a written contract made on the Ist 
day of June, 1876, by appellee, with one W. Winfrey, 
and signed W. E. Kendall, co-executor of the estate of 
C. H. Kendall, by which appellee sold to Winfrey, and 
promised to convey, a labor of land in Fort Bend county 
for S2 per acre, to be paid, one-half by the 1st of January, 
1877, and the remainder during the year 1877, Winfrey 
making a cash payment of 882.25. The contract was in- 
tended, and so declared by appellant, to be a title bond, 
and that appellee would make a deed upon payment of the 
purchase money. 

The petition alleged that Winfrey made further pay- 
ments to appellee, viz., January 1, 1877, $177.; December 
5, 828; and January 28, 1878, $45.96; that in due course 
of trade, and for the consideration of $1,000, Win- 
frey, on the 11th day of March, 1878, transferred and 
delivered said bond or written contract to appellant, and 
that afterwards, and before the filing of this suit, he ten- 
dered to appellee the balance of the purchase money due 
on the contract and demanded a deed, which was refused. 

Appellant sued in the lower court for specific perform- 
ance on the part of appellee of the contract, or in default 
thereof, for judgment against appellee for the several 
payments made by Winfrey, with interest from dates of 
payment, and for damages for the improvements made on 
the land. ‘ 

On the 30th of December, 1878, the defendant, in the 
lower court, filed a demurrer and general denial. 

April 30, 1879, defendant amended and answered by 
demurrer, general denial and a sworn plea to the effect 
that the contract was signed and meant as that of 
co-executor and not individually. 
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Jury waived, and cause submitted to the court on the 
30th of April, 1879, and judgment for the debt. 

The instrument executed, on which the svit was based, 
was as follows: 2 

** Articles of agreement between W. E. Kendall and W. 
Vinfrey. Kendall agrees to sell said Winfrey the Perry 
labor, 177 acres, for $2 per acre, one-half to be paid by 
the Ist of January, 1877, and the remainder during 
the year 1877; he now paying 882.25, and is to pay 
the remainder of the $127 between now and the first 
day of January next. This agreement is to be considered 
as a title bond to said labor, a deed to which is to be made 
as soon as the last payment is made. 

‘**Tn testimony wuereof, [have hereto set my hand this 
first day of June, A. D. 1876. 

(Signed) *W. E. KENDALL, 
**Co-executor of C. H. Kendall.” 

The appellant assigned many grounds of error, and 
amon others, that ‘“*the court erred in rendering judg- 
ment for the defendant upon the evidence and pleading 
in the case.” 











Parker & Andrews, for appellant. 


Harcourt & Harcourt, for appellee. 





Moore, Cuter Justice.— By consent of parties and on 
their motion, this case, at the last term of the court, was 
referred to the commissioners of appeals, and subsequently 
it was heard by the commissioners and an award agreed 
upon and prepared. But before its announcement, by 
consent of parties the order of reference by which the 
case had been referred, was, on their joint application, 
set aside, and by consent the case was returned by the 
commissioners to this court without an announcement of 
their award. It was subsequently submitted to this 
court for decision on briefs of both parties. 
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And an inspection of the record, and a careful consid- 
eration of the award agreed upon by the commissioners, 
satisfying us that the law and justice of the case have 
been fully reached and considered in said award, and that 
the determination of the case as therein awarded is in 
exact conformity with the judgment which should be 
rendered therein by this court, we deem it appropriate to 
adopt the report of said commissioners as the opinion of 
the court. And it is therefore ordered that the judgment 
in said case be reversed, and the cause remanded to the 
district court for further proceedings in accordance with 
the views expressed in said award. 


REVERSED AND REMANDED. 
[Opinion delivered March 18, 1881. ] 


WALKER, COMMISSIONER.— The gist of the plaintiff's 
action is to enforce the specific performance of an 
obligation to convey title to land, and in default thereof 
to recover back the purchase price or consideration paid 
by plaintiffs assignor in performance of his part of 
the contract. The contract being an undertaking by a 
co-executor, under a will conferring authority upon the 
defendant and another to settle the testator’s estate with- 
out the action of the district court (made when the district 
court had exclusive probate jurisdiction), and which in 
terms, as is seen in the will offered and excluded as evi- 
dence, requested them to act jointly in the settlement of 
the same, was one which could not be specifically enforced; 
it was on its face the undertaking of but one of the ex- 
ecutors, and did not affect or bind the estate. A deed 
from the defendant, in pursuance of the contract, would 
have been inoperative. Hart v. Rust, 46 Tex., 556. The 
trust is a personal ene, to be executed by both, and 
neither a court Of law nor a court of equity would enforce 
the invalid contract made by one of them. 

If the defendant, under a contract made by himself, in- 
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valid in law, and which he did not cause to be executed, 
or offer to procure to be executed by the joint action of 
his associate executor, received from the obligee of the 
bond to convey the land a part of the purchase price of 
said land, such default would be as conclusive against him, 
in respect to his liability, as it would be in the instance of 
a total failure of title on the part of an obtigor to do so, 
but who had no title to convey. Where there is a total 
failure of title on the part of the vendor, the vendee may, 
if the contract be executory and unfulfilled, refuse to per- 
form it, and reclaim any portion of the purchase money 
which he may have advanced. Story on Sales, 176; 1 
Sugd. on Vend., 241; Judson v. Wass, 11 Johns., 528. The 
amounts received by the defendant on account of the con- 
tract were in evidence; the plaintiff was entitled to a judg- 
ment for the amount shown to be due, with eight per 
cent. interest thereon. The court may have, and doubt- 
less did (judging from the recitals in the judgment), pro- 
ceed in the rendition of judgment for the defendant upon 
the theory of his non-liability, individually, upon the con- 
tract, because he executed it in the qualified character of 
*“co-executor.” Itis nevertheless to be observed, that the 
liability is not claimed by plaintiff by reason of a promise 
therein contained to refund the money; but because the 
contract does not obligate him, and supplies no considera- 
tion whatever for the payment by Winfrey of the pur- 
chase money, there arises the moral and legal duty to 
refund it. The facts are sufficiently stated as to the 
whole transaction, and are supported by clear proof to 
warrant upon the pleadings a judgment for plaintiff upon 
this view of the case. 

It is not perceived that the exclusion of the will as evi- 
dence operated, or could have done so, to affect injuri- 
ously the plaintiff; the instrument sued on showed the 
essential fact that he was co-executor, and as the plaintiff 
did not rely upon showing that the associate executor was 
a party to the obligation to convey the land, perhaps the 
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will, if in evidence, would not have affected the question 
The sworn answer of the defendant denying that the 
obligation sued on bound him individually, was in effect 
but a special traverse of the counter proposition of fact 
and law set up by plaintiff in the petition: and no rule of 
pleading required a replication to it in order to admit 
whatever evidence such an issue involved. It appears 
from a bill of exceptions that it was upon an opposite 
-view to this proposition that the court excluded the will. 
If the contents of the will are essential to establish, or 
tend to do so, any issuable fact, it should have been 
admitted in evidence. 

The judgment recites that a jury was waived, cause 
submitted to the court, which, after hearing the ‘* pleadings 
and sworn plea of the defendant, and testimony in sup- 
port thereof, and plaintiff having no evidence to intro- 
duce but the papers on file, and the will of C. H. Kendall, 
which was ruled out by the court, it is therefore consid- 
ered by the court,” etc. The papers on file referred to 
embraced receipts, orders, etc., evidencing the defendant’s 
indebtedness; also the contract described in the petition, 
with the assignment to plaintiff duly acknowledged. 

The statement of facts showed the introduction as evi- 
dence of said papers; no counter-proof offered tending to 
impair its effect. The record shows clearly that it was 
under an erroneous view of the law held by the court as 
to the effect of the evidence, and not in respect to its au- 
thenticity or weight, that induced the conclusion arrived 
at in rendering the judgment. The nature of the plaint- 
iff’s action entitled him to the jurisdiction of the district 
court; he had a right to offer to comply on his part and 
to accept, if tendered, a proper deed from both executors. 
In such case the amount of money claimed as an alter- 
nate relief would not affect the jurisdictional question. 

For the reasons given in this opinion, we determine 
that the judgment should be reversed and the cause 
remanded to the district court for further proceedings. 
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S. W. anp M. A. SAunDERS v. MADISON SILVEY. 
(Case No. 890.) 

1, STATUTE OF THREE YEARS’ LIMITATION.— One in possession under a 
deed conveying a designated portion of a survey by specific metes 
and bounds cannot invoke for his protection the three years’ statute 
of limitations, against the owner of an undivided interest in the 
same survey, under an older deed from the common vendor; the 
second purchaser having notice of the former deed. 


APPEAL from Milam. Tried below before the Hon. A 
S. Brosddus. 

Suit bezun on the 29th of December, 1873, by appellants 
against appellee, Silvey, to partition a tract of land. 

On the 11th of January, 1875, by an amended petition, 
the suit was changed from a suit for partition to trespass 
to try title. 

The material facts in the case were, that on the 9th day of 
March, 1868, Thomas White and wife, being in possession 
of and having legal title to the 8. Y. Reams survey of nine 
hundred and sixty acres, less three hundred and twenty 
acres previously sold, deeded W. O. Cone four hundred and 
forty acres out of that survey, ‘‘ to be taken so as to leave 
Thomas and Susan White their improvements.” 

After the deed to Cone, White had the survey run out 
by metes and bounds, and found an excess of ninety 
acres. He then surveyed two hundred and ninety acres, in- 
cluding his improvements, and on the 10th day of Janu- 
ary, 1870, conveyed by metes and bounds to appellee, 
Silvey, the two hundred and ninety acres of land, who en- 
tered upon the same under that deed. 

On the 20th day of December, 1870, W. O. Cone deeded 
four hundred and forty acres to M. A. Saunders, one of 
the appellants, ‘‘to be taken so as to leave Thomas and 
Susan White their improvements.” 

It was admitted that both parties derived title from the 
government through a common source, and that Silvey 
was in adverse possession of the: land claimed by him, 
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holding adversely to all the world, and had been, since 
the 10th day of January, 1870, cultivating, using and 
paying taxes on the same. 

Defendant pleaded the three and five years’ statutes of 
limitation. The court charged, among other things, to 
find for defendant, if they found he ‘‘ held under regular 
chain of title of transfer from the state of Texas, peace- 
able, continuous, exclusive and adverse possession of the 
land in controversy for a period of more than three years 
next before the beginning of the suit.” 

Verdict and judgment for defendant. 


W. H. Hamman and N. P. Garrett, for appellants. 


C. R. Smith, for appellee. 


BONNER, ASSOCIATE JUSTICE.— The legal effect of the 
deeds under which both the appellants and the appellee 
claim, is to make them joint owners according to their 
respective interests, of so much of the land in contro- 
versy as was owned by White and wife at the date of 
their deed to Cone, which was not embraced in their 
improvements. 

The title of appellants to an undivided interest of four 
hundred and forty acres, being restricted only so far that 
it should not embrace their improvements, if it be con- 
ceded that they did not, under the contract, have the 
right of selection, they at least had the right to a fair and 
equitable partition of all the remainder. 

To defeat this right, appellee, with notice of the prior 
deed to Cone, and claiming under subsequent deed from 
the common vendors, White and wife, to two hundred 
and ninety acres, and which conveyed more land than 
was embraced in the improvements, pleads the statute of 
limitations of three years. 

Under well established rules of law, the deed from 
White and wife to Silvey, with defined metes and bounds, 
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so far as it attempted to convey the lands outside the im- 

provements, and to which Saunders, as joint owner, had 
an undivided interest of four hundred and forty acres, 
could not, of itself, affect the right of Saunders, however 
much it may have bound White and wife by estoppel. 
McKey v. Welch, 22 Tex., 346; Dorn v. Dunham, 24 
Tex., 376; Good v. Coombs, 28 Tex., 51; March v. Huyler, 
50 Tex., 251. 

Whatever might be its legal effect, accompanied with 
the proper requisites to sustain the statute of limitations 
of five years, it was insufficient to sustain that of three 
years. 

White and wife having previously parted with the title 
to an undivided interest to the land outside the improve- 
ments, could not pass, as against appellants, to a subse- 
quent purchaser with notice, a valid title to any defined 
portion of this same land. 

An attempt to do this could not convey such title or 
color of title as defined to be a requisite to sustain our 
statute of limitations of three years; that is, a regular 
chain of transfer from or under the sovereignty of the 
soil, or color of title, by such consecutive chain of trans- 
fer, but not so defective as to include the want of intrin- 
sic fairness and honesty. Pasch. Dig., art. 4625; R. S., 
art. 3192. 

The undivided interest conveyed by White and wife to 
Cone, and now owned by appellants, would be wholly 
without the chain of title from the same source, from 
and under the sovereignty of the soil, under which 
Silvey claims his three years’ limitation, and would not 
support it. Thompson v. Cragg, 24 Tex., 582; Veremendi 
v. Hutchins, 48 Tex., 551; Allen v. Root, 39 Tex., 589; 
League v. Atchison, 6 Wall., 112. 

We think there was error in so much of the charge in 
which the jury were instructed that they could find for 
appellee under the statute of limitations of three years, 
for which the judgment must be reversed. 
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Being joint owners of so much of the land as was not 
embraced in the improvements, appellants could not sue 
until partition for the exclusive possession of any partic- 
ular portion, but could sue to be admitted into joint 
possession, if appellee held exclusive adve se possession 
of any part not embraced within the improvenients. 

This, previously to partition, could be done by a suit 
simply of trespass to try title, or what would be the 
better practice under our blended system, by such action 
combined with suit for partition also. 

It seems to be conceded that Cone had the right, under 
the terms of his deed, to select the four hundred and 
forty acres. 

If Cone, or appellants who claim under him, did not 
take proceedings within a reasonable time to make this 
selection, then any additional improvements made by 
White or his vendee, the appellant, in good faith, and so 
connected with those already made as not materially to 
interfere with the interest of four hundved and forty 
acres previously conveyed, should be respected on a final 
partition of the land. 

REVERSED AND REMANDED. 


[Opinion delivered December 7, 1880. ] 





S. S. Asus v. THe County or HARRIS. 
(Case No. 1205.) 


1, COUNTY WARRANTS — INTEREST.— County warrants issued on claims 
allowed by the county commissioners’ court, which, under the stat- 
ute, can be paid only in the order of their registration according to 
their class, which are silent as to intcrest, and specify no time of 
payment, do not bear interest. No opinion is expressed as to the 
power of the county commissioners’ court to issue warrants which 
stipulate for interest on their face. 

VoL. LV —4 
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Error from Harris. Tried below before the Hon. 
James Masterson. 
The opinion states the case. 


Usher & Gillaspie, for plaintiff in error. 

I. The warrants sued on are ‘‘ instruments of writing, 
ascertaining the sum due,” and as such bear interest, the 
statute applying to the contracts of counties as well as 
those of individuals and other corporations. 

The court, in its decree, states: ‘‘ And it further appear- 
ing that said drafts were presented for payment to the 
county treasurer within a reasonable time after being 
issued and delivered to relator, and that payment was re- 
fused for the reason that there was no funds in the hands 
of the county treasurer available for that purpose, and 
that at the dates when said warrants were drawn there 
was no money in the county treasury, and that at no time 
since has there been any money in the county treasury 
available for the payment of relator’s warrants, or any 
of them.” Pasch. Dig., sec. 3940; Dillion on Mun. Corp., 
sec. 414; Langdon v. Castleton, 30 Vt., 285; Robbins v. 
County Court, 3 Mo., 57; Rodgers v. Lee County, 1 Dillon 
C.C. R. C., 519; R. R. Co. v. Evansville, 15 Ind., 414. 

II. The counties of this state are made by statute cor- 
porations with power to sue and be sued, and there is no 
exception in the laws in their favor, making their con- 
tracts and liabilities subject to a different rule from that 
governing the contracts and liabilities of individuals and 
other corporations in the state; besides, the court allowed 
interest on the judgment under (Pasch. Dig., art. 3943) 
part of the same law, and passed at the same time as art. 
3940, under which plaintiff claims interest; if one ap- 
plied, why not both? 

The case of the Auditorial Board v. Arles, 15 Tex., 72, 
is in no way analogous to the one at bar. In the Penn- 
sylvania cases it appears a county cannot be sued on its 
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warrants, but suit must be brought on the original claim. 
The case in 61st Mo. was decided upon the provisions of 
the Missouri statute. We, however, ask for this case 
particular attention, as we think if it is authority either 
way, it shows that the warrants would bear interest from 
the date of presentation to the county treasurer, and his 
refusal to pay. The reference in Daniel on Negotiable 
Instruments is too indefinite to be authority either way. 
County warrants are not negotiable instruments, but this 
does not take them out of the statute relating to interest. 


M. Looscan, for defendant in error. 


GouLp, ASSOCIATE JUSTICE.— The question presented in 
this case is, Do county warrants bear interest?) Or more 
accurately, Do county warrants bear interest from date? 
The warrants, to enforce the payment of which Ashe 
sued, were silent about interest, nor did they specify any 
particular time of payment. They purported to be issued 
for amounts allowed and ordered to be paid by the county 
court, and directed the county treasurer to pay Ashe said 
amounts. Ashe sued to enforce the payment. The court 
gave him judgment for the face value of the warrants, 
but rendered no judgment for interest, and Ashe has 
brought the case here by writ of error, claiming that he 
was entitled to interest. 

In our opinion, ordinary county warrants, such as we 
have described, are ‘* simply directions to the treasurer to 
pay the amount of money called for,” and are to be read 
as if they expressed upon their face that they are only to 
be paid in their order, and on compliance with the laws. 
San Patricio Co. v. McLane, 44 Tex., 397; Colorado 
County v. Beethe, id., 450. 

All claims against the county should be submitted to 
the county court, or rather, as it is now styled, the 
county commissioners’ court; and where allowed by that 
tribunal, the county warrant issues as evidence of that 
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fact, and authorizes the treasurer to make payment only 
when they have been registered by him, and then only in 
the order of their registration according to their class. 
Pasch. Dig., art. 6044; R. S., art. 961 et seg. Such war- 
rants are not contracts to pay on demand or at a day 
fixed. They are merely evidence of an indebtedness 
allowed, but are not contracts in writing bearing interest. 
Whilst the decisions are not uniform, this conclusion is 
in accordance with the weight of authority. Madison 
County v. Bartlett, 1 Scam., 67; Board of Supervisors of 
Warren County v. Klein, 51 Miss., 816; Alison v. Juniata 
County, 50 Pa. St., 351; 1 Daniel on Neg. Inst., sec. 432. 

The case of Robbins v. Lincoln Co., 3 Mo., 59, is au- 
thority for allowing interest after the warrant is presenied 
and payment refused. From a later case, it appears that 
the subject is regulated in that state by statute; and such 
may have been the case when Robbins v. Lincoln Co. 
was decided. State v. Trustees, etc., 61 Mo., 158. Mr. 
Dillon cites Langdon v. Castleton, 30 Vt., 285, as author- 
ity for saying that ‘‘the rule in respect to interest on debts 
against municipal corporations does not ordinarily differ 
from that which applies to individuals.” That case was 
an action on a book account, and the opinion discusses 
the question of interest on such accounts under the law 
in that state; but, whilst interest was allowed against the 
county, the subject of municipal liability to pay interest 
was but little discussed. The other authorities cited by 
plaintiff in error refer to coupons and bonds, not to 
warrants. 

The supreme court of Pennsylvania and Mississippi 
each seem to give weight to the fact that, according to 
custom and the common understanding of the com- 
munity, interest was not paid on such warrants; and it 
is believed the same may be said of the usage and general 
understanding in this state. No authority cited by 
plaintiff in error supports his claim that warrants bear 
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interest from date; and as the record furnishes no data 
for fixing any other period from which interest should be 
allowed, the judgment might have been affirmed on that 
ground. It is hardly necessary to say, that, in expressing 
our conclusion that county warrants in the usual form do 
not bear interest, we intend to intimate no opinion as to 
the power of the county commissioners’ court to issue in- 
terest-bearing warrants. 
The judgment is affirmed. 
AFFIRMED. 


[Opinion delivered at Galveston Term, 1881.] 





FRANCISCA GARCIA DE GARCA V. JEREMIAH GALVAN, 
(Case No. 595.) 

1. FRAUDULENT CONVEYANCE.— No third party can question the validity 
of aconveyance from the husband to the wife, unless he was a 
creditor of the husband before the conveyance was made, or was a 
subsequent purchaser without notice. 

2. Evipence.— The declarations of a husband, introduced in a suit to 
which the wife is a party, to impeach a conveyance made by him 
to his wife, when made after the execution of the deed, cannot con- 
stitute such proof as to form the basis of a judgment, even though 
no objection be made at the time of their introduction in evidence. 

3. PRACTICE — EVIDENCE.— Unless the ground of objection to the ad- 
missibility of evidence be stated when tlhe objection is made, its 
admission will constitute no cause for reversal, if the evidence would 
have been admissible under any contingency, 


AprEAL from Starr. Tried below before the Hon. 
James A. Ware. 

Galvan, on the 6th of July, 1874, sued out an attach- 
ment against the property of Ramon Ramirez, to make 
$600 gold, and interest from October 3, 1872. This writ 
was levied upon sixty-five mares, sixteen mules, nineteen 
horses, branded , found in possession of Ramon Ram- 
irez on the Rancho Gonzalena, and valued at $1,000. 

Tle appellant claimed said property, and gave bond for 
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the trial of right to the same in accordance with the 
statute. 

At the spring term, 1875, of the district court, the 
cause came on for trial before a jury. 

There were no issues made up under the directions of 
the court, nor are there any pleading; in the transcript. 

The testimony introduced upon the trial for the claim- 
ant was: 

1. A copy of a deed of gift from the records of Starr 
county, made to her by Ramon Ramirez, who was her 
husband, on the 14th of July, 1868, duly acknowledged 
for record, conveying to her his interest ‘‘in all stock, 
whether horses, cattle or sheep, branded thus: (giving her 
brand), which I have now on my ranch in said county of 
Starr, known as ‘ El Rancho de San Blas de la Gonzalena,’ 
situated on the lands known as ‘ Los Agostaderos de la 
Gonzalena y los de la Mesa de San Francisco,’ and the 
future increase of the same.” 

2. The claimant also proved the recordation of her 
brand on July 14, 1868, on the records of brands of Starr 
county. 

3. Two or three witnesses testified for her, that they 
were her servants and paid by her; that the stock on the 
Gonzalena ranch was regarded by the servants as her 
stock; that her son kept the accounts of the ranch and 
stock in her name. 

Galvan read the attachment and return of the sheriff 
of the levy of the property named in possession of Ramon 
Ramirez. The sheriff testified that Ramon pointed out 
the stock to him; ‘‘ that he declared the stock to be his, 
but that he had put his property in his wife’s name to 
avoid just such trouble and cases as this.” 

The stock were seized upon the Gonzalena rancho. 

The judge charged the jury at length, embodying sub- 
stantially these propositions as the law applicable to the 
case: 
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1. That the claimant must prove that the conveyance 
from her husband to her was made bona fide; and 

2. That the animals levied on were not the increase of 
those mentioned —1 the deed; and that if she failed to do 
so, the jury should find for Galvan, and that the property 
was subject to execution. 

3. That ‘‘the fact of the brand being on the mules 
does not give her any claim to them under the deed. The 
deed of gift does not mention mules, and unless she has 
proven that the mules are her property, find that the 
porperty is subject to the levy.” 

4. That if the conveyance was made by Ramon to his 
wife for the purpose of hindering and delaying his cred- 
itors, they should find a verdict for Galvan, and ‘that 
the delarations of Ramon made subsequently to the con- 
veyance are evidence of his intentions in making the 
conveyance, Whether bona fide or not, but are not con- 
clusive, and the jury will give his declarations such 
weight, in connection with the evidence in the case, as 
they think they are entitled to. 

The jury returned a verdict for Galvan, upon which 
judgment was rendered against the claimant and her 
sureties; a motion for a new trial was made and over- 
ruled, and the claimant appealed. 

The errors assigned embraced exceptions to the 
charges of the judge, to the overruling the motion for a 
new trial, and that the judgment is against the law and 
evidence. 


Powers & Maxan, for appellant. 
Wm. H. Russell, for appellee. 


QuINAN, J. Com. App.—1. Whether the conveyance 
from Ramirez to his wife was made bona fide or not, was 
not properly a question in the case. It was a conveyance 
which, under the law, he could make, was upon a good 
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consideration, and unquestionably valid as between the 
parties to it. It could be questioned only by subsequent 
purchasers from Ramon without notice, or by the exist- 
ing creditors. It is made in 1868, conveys property by 
the brand, and that was recorded on the same day. 
Whether Galvan was a creditor of Ramirez or not at the 
date of the issuance of his attachment, it is very certain 
that no proof was offered to show that he was a creditor 
of Ramirez at the execution of the deed, and he had 
therefore no right to question its validity. He could not 
be said to have been hindered or delayed by it in the col- 
lection of a debt of the existence of which he offered no 
proof. The charge of the judge upon this point was 
without evidence to warrant it, and therefore erroneous. 
Reynolds v. Lansford, 16 Tex., 287; Earle v. Thomas, 14 
Tex., 583; Hampton v. Dean, 4 Tex., 455; Hutchins v. 
Masterson, 46 Tex., 551. 

2. There was no proof introduced to show that the 
stock levied on was the increase of the stock conveyed by 
Ramon to his wife. The charge, therefore, in respect to 
the increase of the stock was wholly irrelevant, and 
could only tend to mislead the jury. Whether, if it were 
proven that such was the fact, that it was the increase, 
that the property would then become community prop- 
erty. we need not decide. From 1870 to 1876 the consti- 
tution recognized the right of the wife to the increase of 
her separate property. And during that period, at least, 
the increase of the stock which had been conveyed to 
Francisco, and had become her separate property, would 
be also her separate property. And we are unable to see 
why Ramon could not also by his deed of this specific 
stock and its future increase to his wife, make the increase 
her property. It is not clear to us how such a conveyance 
would be in derogation of the marital rights law. And 
it could work no injustice to creditors and others who had. 
notice of it. 
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3. It was error to charge in effect that the brand of the 
claimant recorded was not proof of ownership. It is the 
very purpose of the law in requiring the registration that 
it shall be notice and prima facie proof of ownership. 

4. The declarations of Ramon as to his intention in 
making the deed were wholly inadmissible against his 
wife. They were incompetent proof, and entitled to no 
weight. That the declarations of a grantor made after 
the execution of his deed should be received to destroy 
the deed he had made, is against reason and against law, 
and it is especially so in the case of a husband denouncing 
the title of his wife. 

As said by Chief Justice Hemphill in McKay v. Tread- 
well, 8 Tex., 176, such declarations should not only be 
rejected, but the vigilance of the court should be aroused, 
and measures taken to shield her from danger in that 
quarter. 

The statements of Ramon were not objected to on the 
trial, but that omission did not make them proof. ‘‘ The 
admission of such evidence without objection does not 
add weight to it, if intrinsically it had none, and should 
have been excluded upon objection. Evidence does not 
have weight because it is admitted, but it is admitted be- 
cause it deserves to have weight.” Sharp v. Baker, 22 
Tex., 315. 

In Gee v. Scott, 48 Tex., 510, it was held that the hus- 
band could not be a witness for or against the wife on the 
ground of public policy. This rule applies with double 
force to his mere declarations. 

We are of opinion that a new trial should have been 
granted; the verdict was against the testimony. 

The claimant made out a prima facie case. The gift 
of the property to her of the stock on the Gonzalena 
ranch, where it was managed as hers, the recordation of 
her brand, the seizure of the property on the Gonzalena 
ranch, with her brand upon the animals,— proof of these 
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facts were sufficient to warrant a recovery. Galvan did 
not establish by any proof his right as a creditor of Ram- 
irez to question the validity of her title. 

5. The appellee insists that the certified copy of the deed 
of gift from Ramirez to his wife was improperly admitted 
in evidence, there being no affidavit filed of the loss of 
the original, or the inability of the appellant to precure 
it. It is true the statement of facts shows that objection 
was made to the introduction of the copy, but it is not 
stated upon what ground. Where objection is made to 
the admissibility of evidence, the objector must specify 
the ground of its inadmissibility. The preliminary proof 
necessary to the admission of the copy was addressed to 
the judge. We must presume that the proof was made 
which authorized its admission. An objection which 
does not state the reasons for the rejection of the testi- 


mony, if, under any contingency, the evidence offered 
would be properly admitted, will not be considered on 
appeal. Rule 57, Sayles’ Practice, 595; Stiles v. Giddens, 
21 Tex., 783; Trigg v. Moore, 10 Tex., 200. 

For the errors indicated, the judgment ought to be re- 
versed and cause remanded. 


REVERSED AND REMANDED. 





WILLIAM CAMERON ET AL. V. T. A. FAY ET AL. 
(Case No. 3880.) 


1, EVIDENCE — HUSBAND AND WIFE.— The husband or wife is a com- 
petent witness in a suit in which they are joint parties, and in re- 
gard to a matter in which they have a joint interest. 

2. SAME.— When the homestead right is involved in a suit between the 
husband and wife, who are defendants, and a third party who seeks 
to subject the property to the payment of his debt, the husband is 
a competent witness, even though it be the separate property of the 
wife. 
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3. INSURANCE — HOMESTEAD.— Money due from an insurance company 
to the owners of a homestead, for loss sustained by fire in the 
destruction of the home building, is not subject to garnishment by 
one who held an unsatisfied mechanic’s lien on the building before 







its destruction. 
4, Same.— The insurance money on the homestead is not subject to the 





payment of debts of a general character. 







APPEAL from Grayson. Tried below before the ilon. 






Joseph Bledsoe. 

Suit by appellants, Cameron and Moore, as plaintiffs 
below, against appellees, T. A. Fay and Peter Fay, as 
husband and wife, for the sum of $2,065.50 for work and 
labor done and performed, and materials furnished in the 
erection of improvements made upon certain lots, the al- 
leged separate property of the wife, T. A. Fay, and also 
to enforce the mechanic’s lien. 

The contract was evidenced by writing and the lien duly 
fixed and secured under the statute. Mrs. Fay procured 
insurance upon the building and upon certain property 
therein, but the precise character of this property, and 
whether fixtures which would be exempt property, if the 
build ng was exempt, does not satisfactorily appear. The 
property insured was subsequently destroyed by fire, and 
the plaintiffs sought also to subject the insurance money 
to the payment of their debt by process of garnishment. 
One of the contested questions in the case was, whether 
the building was the homestead of defendants, and to 
prove that it was, the husband was introduced and testi- 
fied over the objection of plaintiffs. This presents one of 
the questions in the case. The other material question, 

conceding the building to have been the homestead, was, 
whether the insurance money thereon was exempt. Judg- 
ment upon verdict was rendered for the plaintiffs, Cam- 
eron and Moore, for the debt and enforcement of the lien 
on the lot, but in favor of the defendants, Fay and Fay, 
that the insurance money was exempt. Plaintiffs file in 
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this court a remzttitur correcting an excess in the judgment 
below, for certain credits indorsed on the written contract. 


Woods & Wilkins, for appellants. 

I. The court erred in permitting Peter Fay to testify 
on the trial as shown by plaintiffs’ second bill of excep- 
tions. Pasch Dig., art. 6826; Gee v. Scott, 48 Tex., 510. 

If. Insurance on a homestead and personal property, 
exempt from forced sale, of a debtor, is subject to gar- 
nishment for his debt when a loss occurs. Const. of 1876, 
art. 16, sec. 50; Pasch. Dig., art. 6994; Ogden v. Giddings, 
15 Tex., 485; Franklin v. Coffee, 18 Tex., 413; Houghton 
v. Marshall, 31 Tex., 196; Woster v. Page, 2 Am. Rep., 
128; Corbett v. Donelson, Texas Law Journal, vol. 2, No. 
23, p. 336. 


Hare & Head, for appellees. 


BonnER, ASSOCIATE JUSTICE.— The two principal ques- 
tions in this case are: First, was the husband Peter Fay a 
competent witness to prove that the premises insured 
constituted the homestead of himself and wife? Second, if 
such homestead, then was the insurance money subject 
to the garnishment? 

J. The material issue of fact in the case was whether 
the insured premises constituted the homestead. To sus- 
tain the affirmative of this issue, the husband was intro- 
duced and testified as a witness over the objection that 
he was incompetent to testify for or against his wife. 

Although the courts have very wisely given a strict 
construction to those statutes which relax the salutary 
rule of the common law, prohibiting the husband or wife 
from testifying for or against each other, yet we have not 
been referred to any case under our former statute (Pasch. 
Dig., art. 6826) which decides that the hushand or wife is 
not a competent witness in a case in which they are jointly 
made parties and in regard to a subject-matter in which 
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they have a joint interest. On the contrary, it is believed 
that many decisions could be found in which it has been 
held under similar statutes in other states that in such 
cases they are competent. 

To decide otherwise would, under such circumstances, 
prevent both the husband and wife from being witnesses, 
and would virtually override the statute so far as they are 
concerned. 

The Revised Statutes go even beyond this construction, 
and provide that ‘‘the husband or wife of a party to a 
suit or proceeding, or who is interested in the issue to be 
tried, shall not be incompetent to testify therein, except 
as to confidential communications between such husband 
and wife.” R. 5., art. 2247. 

The husband in this case was a substantial party, as he 
had a direct interest in the homestead, even though it 
was the separate property of the wife. It was under his 
control. She alone could not convey the title so as to de- 
feat his homestead right, and if the improvements were 
made by the community he could, in a proper case, de- 
mand that it be reimbursed for the expenditure. Rice v. 
Rice, 21 Tex., 58. 

Although the testimony would have been more satis- 
factory had it been from some other source than the hus- 
band, yet we are of opinion that he was a competent 
witness. 

The legal effect of the verdict and judgment, under 
the evidence and charge of the court, was that the prem- 
ises constituted the homestead. 

II. Was the insurance money upon this homestead sub- 
ject to the writ of garnishment? 

This question may be considered under two aspects. 
Did the mechanic's lien upon the homestead attach to this 
subsequently acquired insurance money, and if not, was 
the same subject to the payment of the debt of the 
plaintiffs, Cameron and Moore, under the process of 
garnishment? 
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These plaintiffs, as well as the defendants, T. A. Fay 
and her husband, had an insurable interest in the prop- 
erty. Wood on Fire Insurance, § 261; id., § 266; id., 
§§ 292-303. ; 

T. A. Fay and her husband, however, there being no 
agreement to that effect, were not under any legal obli- 
gation to insure, and hence the policy taken out by her, 
and for which she paid the premium, was but a personal 
contract upon a new and independent consideration, and 
did not inure to the benefit of Cameron and Moore. 

Mr. Jones, in his valuable work on Mortgages, citing 
authorities in the notes to support the text, says: ‘* But 
if there is no covenant or agreement in the mortgage 
that the premises shall be insured for the benefit of the 
mortgagee, the mere fact that his mortgage covers the 
property insured, and the insured is personally liable for 
the debt, gives the mortgagee no corresponding claim 
upon the policy or the proceeds of it. His claim is no 
better than that of any creditor of the mortgagor. The 
policy is strictly a personal contract. It does not attach 
to the mortgage or to the realty.” Jones on Mortgages 
(2d ed.), § 401. 

No authority has been cited contravening this proposi- 
tion, and we are of the opinion that the mechanic’s lien 
did not attach to the policy of insurance or to its proceeds. 

As the lien of Cameron and Moore did not thus attach, 
their claim must be considered only as that of any other 
creditor. 

The question then resolves itself into this: Is the in- 
surance money on the homestead subject to the payment 
of the debt of a general creditor ? 

As has been well said, the homestead exemption should 
be liberally construed according to its spirit and intention, 
and should not be defeated by too literal a construction. 

Although, as held in Whittenberg v. Lloyd, 49-Tex., 
633, other property not designed or used as a homestead 
or otherwise exempt, which was purchased with the‘pro- 
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ceeds of the voluntary sale of a former homestead, would 
be subject to the payment of debts, yet we are of opinion 
that the proceeds of the policy of insurance upon the 
homestead, effected for its protection and preservation as 
such, should, for a reasonable time at least, be exempt for 
reimbursement in a new homestead which may or not be 
upon the same lot. Houghton v. Lee, 50 Cal., 101; 
Thompson on Homesteads, § 750; citing also Cooney v. 
Cooney, 65 Barb., 524. 

Under a forced sale of the homestead to subject the 
excess to the payment of debts, only this excess is thus 
subject. Wood v. Wheeler, 11 Tex., 122; Willis v. 
Mathews, 46 Tex., 479. 

If under such forced sale by act of the law the pro- 
ceeds of the homestead are exempt from the claims of 
creditors, we do not perceive why on principle and policy 
the same rules should not apply to protect the insurance 
mon: y on the homestead destroyed by inevitable accident 
or act of God, when the very object of the insurance was 
to provide against such possible loss. 

It may be added that, as the homestead is not liable to 
the debt of the general creditor, he cannot complain that 
an alleged fraudulent sale of it was in violation of his 
rights. Wood v. Chambers, 20 Tex., 247; Martel v. 
Somers, 26 Tex., 551; Thompson on Homesteads, §§ 408- 
411. 

The above question, as to the liability of the insurance 
money upon the homestead to the payment of debts, 
was presented by the assigned error —that the court 
erred in the second, third and fourth charges given to 
the jury. 

It is objected that this assignment is not sufficiently 
specific. It has been repeatedly decided that, as a general 
rule, the practice of grouping together in one assignment 
the giving or refusal by the court of several charges, 
without pointing out the distinct proposition of law aris- 
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ing thereupon, is to be condemned, and will not demand 
from the court as a matter of right that the assignment 
be considered. Byrne v. Morris, 53 Tex., 220; Pearson v. 
Flanagan, 52 Tex., 266; Clements v. Stearns, 45 Tex., 415. 

As we are of opinion, however, that the alleged errors, 
if it be conceded under the circumstances of this case 
that they may have been properly assigned, are not well 
taken, it becomes unnecessary to pass upon the objections 
to the form of the assignment. The question, whether 
certain articles of the property insured was personal 
property exempt from forced sale or not, or whether 
fixtures which would be exempt if the building was ex- 
empt, seems to be but a subordinate one, involving but 
comparatively a small amount; not fully developed by 
the testimony; and upon which no authorities have been 
cited. 

‘Under the circumstances we do not deem it necessary 
or proper to pass upon the question. 

The judgment below, as corrected by the rem7ttitur, is 
affirmed. 

AFFIRMED. 

[Opinion delivered April 12, 1881.] 


Moorg, Ch. J., dissenting. 





Rosert B. PALMER ET AL. V. E. M. CURTNER ET AL. 
(Case No. 4247.) 


1. COMMISSIONER OF CLAIMS— LAND CERTIFICATE.— The action of the 
commissioner of claims, under the act to ascertain the legal claims 
for money and land against the state, approved August 1, 1856, in 
approving a bounty warrant for the benefit of the original assignee, 
was not conclusive against the rights of those claiming by purchase 

from the original grantee prior to the issuance of the bounty war- 

rant, nor against the rights of an assignee. 











PALMER v. CURTNER. 





Statement of the case. 





2, SaME.— The provisions of the act conferring authority on the com- 
missioner of claims, requiring him to withhold his approval until 
the evidence referred to in the act was produced, was not designed 
to make the ultimate rights of assignees depend on their ability to 
produce before him the required evidence. The act was not de- 
signed to create a tribunal to determine private rights, and did not 
preclude the real owner of a cer‘ificate from resorting to the courts 
to establish rights which the commissioner failed to recognize. 


APPEAL from Wise. Tried below before the Hon. J 
A. Carroll. 

Robert B. Palmer e¢ al. brought suit the 1st day of Oc- 
tober, A. D. 187%, in Wise county, against E. M. Curtner 
et al., in trespass to try title to one thousand two hundred 
and eighty acres of bounty land, patented to Philip Tur- 
rain. (Petition in the usual form. Defendants, on the 
30th day of October, 1879, filed their answers, pleading: 

1. Not guilty. 

2. Statute of three years’ limitation, 

3. Statute of ten years’ limitation. 

4. Improvements in good faith. 

A guardian ad litem was appointed for the minor 
plaintiffs. 

1. Plaintiffs introduced and read in evidence a patent 
from the state of Texas to Philip Turrain to the land in 
controversy, dated July 8, A. D. 1875, by virtue of cer- 
tificate No. 1,557, dated 25th day of March, A. D. 1854, 
for services rendered by Philip Turrain from the 31st day 
of July, A. D. 1836, until 28th day of February, A. D. 
1837, in the army of the republic of Texas. 

2. Plaintiffs then read a power of attorney, dated 
March 11, 1837, made by Philip Turrain, in and by which 
Philip Turrain appointed his attorney to make a better 
and more lawful deed, if required, to George A. Bor- 
tholick, his heirs or assigns, for six hundred and forty 
acres of land; reciting in said power of attorney, that it 
had been conveyed to said Bortholick by said Turrain, by 
a deed dated on the same day, and as also conveyed to 
VoL. LV—5 
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said Bortholick by a transfer in writing on the back of 
his certificate of discharge, bearing date February 28, 
1837, stating in this power of attorney that the land was 
to be selected, located and surveyed by said Bortholick at 
his own expense; and said Turrain in said power of attor- 
ney authorized his attorney to make said Bortholick, as 
soon as the patent is obtained from the gencral govern- 
ment (should it be obtained in his name), a good deed and 
lawful title to the said George A. Bortholick, his heirs or 
assigns, by signing his name, etc., and making this power 
of attorney irrevocable. 

3. Plaintiff offered and read in evidence the transcript 
from the general land office showing, /irst, that the cer- 
tificate mentioned in the patent introduced in evidence, 
issued to E. A. Palmer, as assignee of Philip Turrain, on 
the 24th day of March, A. D. 1854, and was registered 
and approved for the benefit of Philip Turrain, the origi- 
nal assignor,. December 2, A. D. 1857, by James O. Llling- 
worth, commissioner of claims. 

Plaintiffs then offered to read in evidence a deed dated 
the 30th day of March, A. D. 1854, made by George A. 
Bortholick to the plaintiffs, to the land certificate, by vir- 
tue of which the land was patented. The defendants 
objected, first, because it was irrelevant and immaterial 
and second, because the action of the commissioner of 
claims was conclusive. Thecourt sustaincd the objection, 
and held that the action of the commissioner of claims in 
approving and registering the certificate in the manner 
shown above to be conclusive of the rights of the assignee 
named in the certificate, to wit, E. A. Palmer and all 
person claiming by, through or under him. 

Plaintiffs then offered the depositions of George A. 
Bortholick to prqye, first, that on the 11th day of March, 
A. D. 1837, he bought of Phillip Turrain his certificate of 
discharge for military services in the army of the republic 
of Texas, from the 31st day of July, A. D. 1836, until the 
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28th day of February, A. D. 1837, and paid Turrain there- 
for a gold watch and some money; that Turrain made 
him a deed of transfer to the certificate of discharge, and 
also made and delivered to Bortholick the power of at- 
torney above referred to, which was in evidence. Plaint- 
iffs also offered to prove by this witness that Bortholick 
sold and (by deed executed in blank as grantee) conveyed 
the certificate to E. A. Palmer March 20, A. D. 1854; and 
that he, said Bortholick, had, by a written power of at- 
torney, authorized W. H. Cundiff to fill the deed so exe- 
cuted by writing the plaintiffs’ names in the same in the 
blanks, as the grantees in the same. The defendants ob- 
jected, first, because it was immaterial, and that the 
action, of the commissioner of claims in approving the 
certificate for Philip, Turrain was conclusive of George A. 
Bortholick’s rights. The court sustained the objection 
and excluded the testimony. 

Title to the Turrain certificate and the land to be lo- 
cated thereby was proven to be in Bortholick, without 
objection. 


Mabry & Carter, for appellant. 
Davis & Garnett, for appellees. 


GouLp, ASSOCIATE JUSTICE.— We are of opinion that 
the action of the commissioner of claims, on December 
2, 1857, on the bounty warrant issued March 24, 1854, to 
EK. A. Palmer, as assignee of Philip Turrain, in approving 
said warrant for the benefit of the original assignor, 
Philip Turrain, was not conclusive against the rights of 
said EK. A. Palmer nor of those claiming through him, 
nor against the rights of those claiming by purchase from 
the original grantee prior to the issuance of such bounty 
warrant. 

The act ‘‘to ascertain the legal claims for money and 
land against the state,” under which the commissioner of 
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claims acted, was designed to regulate the establishment 


of claims against the state so as to guard against the issu- 
ance of patents on fraudulent claims or to fraudulent 
assignees of honest claims. Lawsof 6th Leg.,p.14. The 
requirement that the commissioner withhold his approval 
until ‘‘the genuineness of the assignment, and the iden- 
tity and residence of the parties and witnesses thereto, 
shall be proved by the testimony of at least two credible 
witnesses. in the manner herein prescribed,” which was 
in the act of August 1, 1856, in force when this warrant 
was acted on, was designed to prescribe a rule of evidence 
for the commissioner; but was not, we think, designed 
to make the ultimate rights of assignees depend on their 
ability to produce in the courts that amount of testimony. 
After the commissioner of claims had withheld his ap- 
proval of the bounty warrant for the benefit of the assignee 
(perhaps because of the failure to prove up the assign- 
ment by two witnesses), but had approved it for the ben- 
efit of Philip Turrain, that warrant ceased to be, of itself, 
such evidence of the right of the purported assignee as 
would entitle him to protest in his own name, or to be 
recognized in the courts or by the government officials as 
the owner of the warrant. But the act was not designed 
to create a tribunal for the determination of private 
rights, or to preclude a party claiming to be the owner of 
a land certificate which might be located and patented in 
the name of the original grantee, from resorting to the 
courts to establish his rights, because the commissioner 
of claims had, for any reason, failed or refused to recog- 


nize them. 


If the party lost the advantage given him by 


the issuance of the warrant to him as assignee, he still 
retained such rights as he could legally establish. 

In argument it is claimed that the rights of those claim- 
ing under EK. A. Palmer have, under later acts amending 
that of August 1, 1856, been lost by delay. It appears, 


however, that the court held the action of the commis- 
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sioner of claims to be conclusive, and based its judgment 
on that ground. In this state of the record we deem it 
unnecessary to pass upon any other question. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered April 12, 1881.] 





CALIFORNIA DOUTHIT ET AL. V. S. L. ROBINSON ET AL. 
(Case No. 4309.) 


1. DEscRIPTION — DEED.— However full and precise may be the descrip- 
tion of a survey.in a deed or field notes, still, to identify it on the 
ground, resort must be had to personal knowledge or other in- 
formation or extrinsic evidence. If by this knowledge, information 
or evidence, when applied to the description contained in a deed or 
field notes, the Jand can be found and identified on the ground with 
reasonable certainty, the description should not be held void for 
ambiguity. 

2. Fact CASE— DESCRIPTION IN DEED.— See statement and opinion for 
a description of land contained in a deed deemed sufficient with 
the aid of extrinsic evidence determining its locality, and the deed 
to which, when recorded, was held to operate as constructive notice 
to subsequent purchasers. 


Error from Collin. Tried below before the Hon. R. 
R. Gaines. 

Suit in trespass to try title to six hundred and forty 
acres of land, part of the James Osgood survey in Collin 
county, brought by plaintiffs below, California Douthit e¢ 
al., and who are plaintiffs in error, against defendants 
below and defendants in error, S$. L. Robinson e¢ al. 

Both parties claim under Ambrose Douthit as acommon 
source —the plaintiffs through a deed from him to 
Presley J. Douthit to six hundred and forty acres, of date 
October 24, 1857, duly recorded December 12, 1857; the 
defendants through a subsequent deed, also from said 








= So 


} 
| 
| 


aS SES 


= ——S————E——————————————__——— 


Doutuit v. Roprnson. [Austin Term, 





Statement of the case. 





Ambrose Douthit, to King and Johnson to twelve hun- 
dred and sixty and one-half acres, including the land in 
controversy, of date September 4, 1863. 

On the trial below, the cause was submitted to the pre- 
siding judge, who, after inspecting the deed offered in 
evidence, under which plaintiffs claim, from Ambrose 
Douthit to Presley J. Douthit, and after hearing parol 
evidence as to the identity of the land, held that the deed 
was void for uncertainty in the description, rejected the 
parol evidence of identity and rendered judgment for the 
defendants, from which this writ of error was _ prose- 
cuted. The above ruling was assigned as error. 

The granting part of this deed reads as follows: 

“The state of Texas, county of Collin. Know all 
men by these presents, that I, Ambrose Douthit, of said 
county and state, for and in consideration of the natural 
love and affection which I have for my son, Presley J. 
Douthit, of the same residence, I have bargained, sold, 
given, granted, alienated and conveyed, and do by these 
presents bargain, sell, alien and convey, unto my said son 
Presley J. Douthit, six hundred and forty acres of land 
situated in Collin county in said state, located, surveyed 
and patented in the headright certificate of James Osgood, 
the patent being No. 158, vol. 12. 

‘Beginning at a stake or post one hundred and fifty 
varas east of an elm tree on the north boundary line; 
thence south three-fourths of a mile to a post; thence east, 
north and west so as to make six hundred and forty 
acres, or include the above amount.” 

The following is substantially the parol evidence offered 
to identify the land: 

It was proven on the trial by T. B. Wilson, county sur- 
veyor of Collin county, Texas, that he surveyed the land 
in controversy in 1871, and again in 1876 under an order 
of court; that he made the north line of the James Osgood 
survey the north line of the six hundred and forty acres 
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in controversy, and that he located the west line of the 
six hundred and forty acres one hundred and fifty varas 
east of an elm tree pointed out to him in 1871 by J. M. 
Douthit as the elm tree called for in the deed from Am- 
brose Douthit to Presley J. Douthit, dated on the 24th of 
October, 1857, which deed was shown to him at the time. 

The elm tree is situated four hundred and thirteen varas 
south of north line of the James Osgood survey and one 
thousand nine hundred and fifty-seven varas east of its 
west line. The tree is sixteen or eighteen inches in diam- 
eter; is rather a noted tree; and stands isolated. There 
are no other trees near it except some small ones; one 
elm sapling north of it, the balance were hackberry of 
small size. It was the only large tree there. 

On cross examination he said: 

“The 4 on the tree did not seem to be an old mark; 
don’t think it could be made as early as 1857. The elmis 
four hundred and thirteen varas south of the north line 
of Osgood survey. The line is in the prairie. There 
might have been some other elms around there. I do not 
recollect any but the lone eiis. The other timber is un- 
dergrowth and brush, grown up in the last three or four 
vears.” 

The plaintiffs also proved by-Presley J. Douthit that 
when Ambrose Douthit conveyed the six hundred and 
forty acres of land in controversy to him in 1857, them- 
selves and J. M. Douthit were on the Osgood survey 
standing at the house of Ambrose Douthit, about half a 
mile south of the elm tree called for in the deed; that it 
was agreed that the north line of the Osgood survey 
should be the north line of the six hundred and forty 
acres; and that the west line of the six hundred and forty 
acres should be one hundred and fifty varas east of the 
elm tree, so as to leave a spring, which was south of 
the elm tree, west of the six hundred and forty acres. The 
elm tree was supposed to be near the north line of the 
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Osgood survey, which had not then been run. J. M. 
Douthit drew the deed. There were some hackberries 
south of the elm tree in the branch; an elm sapling north 
of it. It isa prairie country. I was present when Wil- 
son surveyed the land in 1871. J. M. Douthit pointed 
out the elm tree to Wilson. It was the same elm tree 
pointed out by his father in 1857 when he deeded the 
land. 

It was proved by J. M. Douthit that he wrote the deed 
from Ambrose Douthit to Presley J. Douthit on the 24th 
day of October, 1857, to the land in controversy; that the 
six hundred and forty acres was taken out of north part 
of Osgood survey, beginning at a stake or post in north 
line of said Osgood survey, one hundred and fifty varas 
east and four hundred and thirteen varas north of an elm 
tree pointed out to him as a bearing tree to the beginning 
corner of said six hundred and forty acres by Ambrose 
Douthit, when he wrote the deed. He has seen the tree 
since; an: pointed it out to T. B. Wilson, county surveyor, 
in 1871, as the tree intended to mark the beginning 
corne of the six hundred and forty acres. 

John McMinn, a witness for defendants, stated he lived 
on adjoining survey since 1857. There was no elm tree 
on north line of Osgood survey, but there was a good 
sized elm tree about three or four hundred yards from 
north line of said survey and about a mile from its west 
line; no elm trees on north line of Osgood survey, ex- 
cept some within fifty or one hundred yards of northeast 
corner. It is a prairie country. 


L. D. Murphey, Richard Maltbie and M. H. Garnett, 
for plaintiffs in error. 


Throckmorton, Brown & Bro., for defendants in error. 
I. The description given in the deed from Ambrose to 
P. J. Douthit, and from P. J. to Dora R. Douthit, was 
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too indefinite to give notice to subsequent purchasers of 
the locality of the land conveyed. 

Il. The registration of the deeds was no notice, and King 
and Johnson were innocent purchasers in good faith, for 
a valuable consideration paid without notice. Watkins 
v. Edwards, 23 Tex., 000. 








BONNER, ASSOCIATE JUSTICE.— The question presented 
for our decision is this: Did the court below err in decid- 
ing that the description of the land claimed by plaintiffs, 
California Douthit ef al., given in the prior recorded deed 
from Ambrose Douthit to Presley J. Douthit, under which 
plaintiffs deraign their title, was void for ambiguity, and 
in rejecting parol evidence to identify the land, as against 
defendants Robinson et al., who deraign title under the 
subsequent deed from Ambrose Douthit to King and 
Johnson ? 

This deed from Ambrose Douthit to Presley J. Douthit, 
after describing the land as six hundred and forty acres 
in Collin county, state of Texas, part of a tract located, 
surveyed and patented by virtue of the headright cer- 
tificate of James Osgood, patent being No. 158, vol. 12, 
gives this further description: ‘*‘ Beginning at a stake or 
post one hundred and fifty varas east of an elm tree, on 
the north boundary line; thence south three-fourths of a 
mile to a post; thence east, north and west, so as to make 
six hundred and forty acres, or include the above 
amount.” 

However full and precise may be the description of the 
survey in a deed or field notes, yet to identify it on the 
ground, resort must be had to personal knowledge or 
other extrinsic information or evidence. If by this 
knowledge, information or evidence, when applied to the 
description contained in the deed or field notes themselves, 
the land can be reasonably found and identified on the 
ground, this description should not be held void for am- 
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biguity. Blake v. Doherty, 5 Wheat., 859; Hughes v. 
Sandal, 25 Tex., 162; Booth v. Upshur, 26 Tex., 64; Nor- 
ris v. Hunt, 51 Tex., 609. 

The deed under consideration, by which the plaintiffs, 
California Douthit e¢ al., claim the six hundred and forty 
acres of land in controversy, states the county in which 
it is situated; and that it is part of a patented survey, 
designated by name, number and the volume. The be- 
ginning corner is fixed on the north boundary line of this 
established survey at one hundred and fifty varas cast of 
an elm tree. 

If this tree had been marked so that it could be ascer- 
tained and distinguished from other trees, this would 
have been a compliance with one of the usual and suffi- 
cient tests as to locality and identity, generally made by 
surveyors. If, however, under the circumstances, it other- 
wise could be reasonably identified, this would be suf- 
ficient. 

It was in evidence that the north line of the Osgood 
survey called for was in a prairie; that the elm tree 
pointed out as the one referred to in the deed is an iso- 
lated or lone elm, sixteen or eighteen inches in diameter, 
and rather a noted tree. Although shown not to have 
been immediately on the north line, but four hundred and 
thirteen varas south of it, yet it was also in evidence that 
there was no elm tree directly on the north line, and that 
this tree was designated and pointed out at the time the 
deed was made as the one therein referred to, and that it 
was supposed to be near the north line, which had not 
then been run out, of the Osgood survey. 

This line being in the prairie, as is well known, the 
usual tests of marked lines would not be found on the 
ground. 

Under these circumstances, we think that the descrip- 
tion of the land, as between Ambrose Douthit and Pres- 
ley J. Douthit, and the plaintiffs who claim under the 














Dovutuit v. ROBINSON. 





Opinion of the court. 





latter, was sufficient, with the aid of the parol evidence 
offered, to identify the six hundred and forty acres as 
claimed by the plaintiffs. 

Even had the description been less certain the deed 
might have been used as evidence in a proper proceeding 
in equity to compel Ambrose Douthit to make a more 
perfect deed, or to convey the quantity of land actually 
sold. 

This deed to Presley J. Douthit having been duly re- 
corded vears before the deed from Ambrose Douthit to 
King and Johnson, under which defendants claim, was 
constructive notice at least of the former transaction be- 
tween Ambrose and Presley J. Douthit; and it reasonably 
appears from the record that the lands claimed by King 
and Johnson must necessarily have conflicted with the 
six hundred and forty acres on the north line, claimed by 
plaintiffs under the prior deed to Presley J. Douthit; and 
hence defendants would be chargeable with constructive 
notice of the rights of the plaintiffs. 

We think that the court erred in deciding that the 
description in the deed from Ambrose to Presley J. Dou- 
thit, of the land claimed by plaintiffs, was void for am- 
biguity, and in rejecting parol evidence to identify it, for 
which the judgment below must be reversed and the 
cause remanded 

REVERSED AND REMANDED. 


[Opinion delivered April 15, 1881.] 
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THE STATE EX REL. S. E. CLEMENT ET AL. V. THE PARIS 
RaItway Co. 


(Case No. 4287.) 





1. COUNTY ATTORNEY — CORPORATIONS — ACTION.—The power given 
county attorneys ‘‘ to represent the state in all cases in the district 
and inferior courts in their respective counties,” does not authorize 
a county attorney to institute suit in the name of the state on the 
relation of private parties, against a corporation, to enjoin it from 
exceeding its powers and thereby creating a public nuisance, except 
the suit be brought with the sanction and in the name of the 
attorney general. 

2. PAROL EVIDENCE — AMBIGUITY — CITY ORDINANCE.— When there is 

no ambiguity in the language of a city ordinance, parol evidence 

will not be heard as to representations made prior to its passage, or 
as to the actual intention or understanding of those by whom it 
was passed, there being no question of fraud or mistake involved. 


























APPEAL from Lamar. 
R. Gaines. 

Suit filed by the county attorney in the name of The 
State ex rel. of S. E. Clement and other persons against 
the Paris Railway Co., to enjoin it from building its rail- 
way along a street in the city of Paris, on the ground 
that its construction would be without authority of law, 
and that if built it would constitute a public nuisance. 
An exhibit attached to the answer contained a copy-of a 
city ordinance of Paris, authorizing the company ‘‘toex- 
tend their track across the street and sidewalk on South 
Main street, at a point east of, and opposite Martin & 
Wise’s cotton warehouse and yards.” A map of the 
grounds and the proposed extension was attached as an 
exhibit, from which it would appear that the road was 
being constructed as the line designated by the language 
of the ordinance. 

Plaintiff, by supplemental petition, claimed that this 
ordinance did not grant the right of way at the point 
where defendant had commenced building its road when 
enjoined, but that the true point covered by the ordinance 


Tried below before the Hon. R. 
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and intended by the counsel when passing it, was about 
one hundred and fifty feet north of the point claimed by 
defendant; that the exact point where the right of way 
was wanted and was granted, was understood and deter- 
mined upon by and between the defendant company and 
the city council at and before the time of the passage of 
this ordinance, and that the ordinance was ambiguous. 
The defendant excepted to plaintiff's supplemental petition 
setting up the ambiguity, for the reason ‘‘ that the plaint- 
iff cannot vary or contradict the written ordinance of the 
city of Paris granting to defendant the right of way, or 
attach exceptions, limitations or provisions thereto by 
parol evidence, or by affidavits in the absence of an alle- 
gation of either fraud, accident or mistake, and especially 
in this collateral way;” and ‘‘ because the said ordinance 
granting the right of way is not ambiguous, and isa con- 
tract between the city of Paris and the defendant, and 
presents a question of construction by the court, and upon 
which ordinance defendant has acted.” 

A fuller notice of the pleadings, map and exhibits 
would occupy much space and is omitted. The case being 
heard on motion to dissolve on an inspection of the peti- 
tion, answer and exhibits, the motion was sustained: 

‘*1. Because the state of Texas has no right or au- 
thority to institute a suit of this character through any 
other officer than her attorney general; and 

‘*9. Because the right of way ordinance, attached as 
an exhibit to defendant’s original answer, is not ambigu- 
ous, and therefore parol evidence is not admissible to 
explain the same, as sought to be done by plaintiff.” 

The plaintiff declining to amend, judgment was ren- 
dered dismissing the suit. 


J. C. Hodges, county attorney of Lamar county, and 
Dudley & McDonald (who signed themselves as counsel 
for the state), for appellant. 
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I. The county attorney of Lamar county was fully au- 
thorized by law to bring this suit, and the cause was 
properly instituted by him. Const., art. V, sec. 21; R.S., 
arts. 2797, 2798; Acts of 1879, Extra Session, ch. 48, Pro- 
ceedings in Quo Warranto, see Appendix to R. 5., p. 45; 
The State v. The Southern Pacific Railroad Company, 24 
Tex., 80; R. 8., art. 237. 

II. The terms of the right of way ordinance, when 
sought to be applied to the subject matter of the grant, 
disclose a latent ambiguity, and parol testimony was there- 
fore admissible for the purpose of making such applica- 
tion and removing any ambiguity arising therefrom. 
Roberts v. Short, 1 Tex., 373; Early v. Sterrett, 18 Tex., 
113; Norris v. Hunt, 51 Tex., 609; Burleson v. Burleson, 
28 Tex., 414; Wharton on Ev., sec. 956 ef seqg.; Stoops v. 
Smith, 100 Mass., 63; Putnam v. Bond, id., 58; Sweat v. 
Shumway, 102 Mass., 365; Sargent v. Adams, 3 Gray, 
72, 77. 

Ill. Where the minutes, records or ordinances of a city 
council are ambiguous, they may be explained by parol 
testimony. First National Bank v. Randall, Texas Law 
Journal, vol. 4, No. 3, p. 43, and authorities there cited. 

IV. The petition disclosed a good cause of action on 
two grounds: First, The building of a street railway 
through the streets of a city without authority of law is 
a public nuisance; and second, the allegations of threat- 
ened obstruction and impediment to travel, and the 
destruction of the use of the street to the public, and ir- 
reparable injury and damage to the public; and an injunc- 
tion suit by the state is a proper remedy. Davis v. The 
Mayor, 14 N. Y., 506; Commonwealth v. Rush, 14 Pa. 
St., 186; People v. Vanderbilt, 28 N. Y., 396; Columbus 
v. Jaques, 30 Ga., 506; People v. 3d Avenue R. R. Co., 45 
Barb. (N. Y.), 63; Manhattan, etc., Co. v. Baker, 7 Rob. 
(N. Y.), 523; High on Inj., sees. 485, 519, 528, 408, 532; 
Dillon on Mun. Corp., secs. 520, 561, and notes 1 and 2 to 
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each of said sections; Milwaukee v. Milwaukee, etc., 7 
Wis., 85; Georgetown v. Alexandria ef al., 12 Pet., 91; 
Bigelow v. Hartford Bridge Co., 14 Conn., 565; Sparhawk 
v. Union Pap. Co., 54 Pa. St., 491; Att’y Gen. v. Forbes, 
2 Myl. & C.,123; Doolittle v. Supervisors,18 N. Y., 155; 
State v. Saline Co. Ct., 51 Mo., 350; Smith v. Hueston, 6 
Ohio, 101; Brown v. Manning, id., 298; Miller v. Grandy, 
13 Mich., 540; Craft v. Johnson, 5 Kan., 518. 


Hale & Scott, and B. J. Baldwin, Jr., for appellants. 


GOULD, ASSOCIATE JUSTICE.— We agree with the dis- 
trict court in its opinion that this suit could only be insti- 
tuted, on behalf of the state, by the attorney general, or 
by his direction. 

As this is not an information or proceeding in quo war- 
ranto to forfeit the franchise of the railway company, 
the authority to institute it is not affected by the provis- 
ions of the act on that subject. R. 5., Appendix, p. 47. 
The only relief sought by the petition was to enjoin the 
company from constructing its road at a certain point in 
the city of Paris, on the ground that it was proceeding to 
do so without any authority of law, and would thereby 
obstruct the street and sidewalk, create a public nuisance 
and cause irreparable damage. Clearly this is not a pro- 
ceeding under the statute referred to. 

The constitution, defining the duties of the attorney 
general, says: ‘*‘ He shall represent the state in all suits 
and pleas in the supreme court of the state, in which the 
state may be a party, and shall especially inquire into the 
charter rights of all private corporations, and from time 
to time, in the name of the state, take such action in the 
courts as may be proper and necessary to prevent any 
private corporation from exercising any power, or de- 
manding or collecting any species of taxes, tolls, freight 
or wharfage not authorized by law.” Const., art. IV, 
sec. 22; R. 8., arts. 2806, 2797, 2798. 
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We think it manifest that the institution of suits in 
the name of the state to enjoin private corporations from 
exceeding their powers and thereby creating public nui- 
sances, is such action as, under this section of the con- 
stitution, it is for the attorney general to take, or cause 
to be taken, when, in his judgment, it may be proper and 
necessary. The power given county attorneys ‘“‘ to rep- 
resent the state in all cases in the district and inferior 
courts in their respective counties ” (Const., art. V, sec. 21), 
does not extend to the institution of suits like this, unless 
it be done with the sanction and in the name of the attor- 
ney general. Whether the name of the state shall be 
used to enjoin, without bond, the construction of a rail- 
way, may be a matter of great importance both to the 
corporation and the public, and we think has appro- 
priately been left to the determination of the attorney 
general. 

This action was brought in the name of the state by 
the county attorney of Lamar county, on the relation of 
S. E. Clement and other citizens of Paris, and as it did 
not purport to be instituted under authority of the 
attorney general, we think the court rightly held it 
unauthorized. 

We deem it proper to add that, considering the question 
as presented in the plaintiffs’ pleadings, we think the or- 
dinance sufficient to authorize the construction of the 
railway at the point where it was commenced, and that 
there is no ambiguity in the ordinance authorizing ite ¢»- 
planation by parol evidence of representations made pi.:or 
to its passage, or of the actual intention or understanding 
of those by whom it was passed, as to the precise point 
at which the road was to be constructed. 

Whether the passage of the vrdinance was procured by 
fraud, or whether it was passed under a mistake, were 
not questions properly arising in the case. 

The action of the court was equivalent to sustaining 
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the demurrer to the petition, the only relief sought being 
an injunction, and as the plaintiff declined to amend, the 
petition was rightly dismissed. 
The judgment is affirmed. 
AFFIRMED. 
{Opinion delivered April 15, 1881.] 
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S. L. TERRELL v. NEWTON CRANE. 
(Case No. 4241.) 

. PARTIES — SUIT BY FOREIGN ADMINISTRATOR.— A suit by an admin- 
trator cannot be maintained in Texas, by virtue of letters of 
administration issued from the probate court of a sister state, upon 
a debt belonging to the estate of the decedent, where the title thereto 
has not been directly vested in the administrator, as when it has 
been made payable to him, or judgment has been previously recov- 
ered in his name. 


APPEAL from Wise. Tried below before the Hon. J. 
A. Carroll. 
[No briefs on file for either party. ] 


BoNNER, ASSOCIATE JUSTICE.— This suit is brought by 
Newton Crane, who resides in the city of St. Louis, state 
of Missouri, and who sues in a representative capacity, 
describing himself as the administrator of John H. 
Dowell, deceased, appointed as such by order of the pro- 
bate court of the city of St. Louis, against S. L. Terrell 
et al., upon a promissory note alleged to have been exe- 
cuted by them and payable to the order of said John H. 
Dowell. 

Judgment by default was rendered in favor of plaintiff 
Crane as such administrator, from which this writ of 
error is prosecuted. 

That such suit cannot be maintained in the courts of 
this state, by virtue of letters of administration issued 
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from the probate court of a sister state, upon a debt be- 
longing to the estate of the decedent, where the title 
thereto has not been directly vested into the adminis- 
trator, as when made payable to him, or when judgment 
has been previously recovered in his name, is the estab- 
lished doctrine of this court. Cobb v. Norwood, 11 Tex., 
556; Cheny v. Speight, 28 Tex., 503; Davis v. Phillips, 32 
Tex., 564; Simpson v. Foster, 46 Tex., 618; Doolittle v. 
Lewis, 7 Johns. Ch., 45. 

This is based upon the principle that one state should 
not have extra-territorial jurisdiction over assets of a de- 
ceased person; otherwise these assets might be exhausted 
or withdrawn to the detriment of domestic creditors, who 
have the right to have them administered under the laws 
of their own state, and to whose, jurisdiction they are 


naturally subjected. Doolittle v. Lewis, 7 Johns. Ch., 47; 
Goodwin v. Jones, 3 Mass., 514. 

For the error of the court below in entertaining this 
suit, the judgment below is reversed and the cause re- 
manded. 


REVERSED AND REMANDED. 


{Opinion delivered April 19, 1881. ] 





SmiraH & WILLIAMS v. W. J. PARKS. 
(Case No. 2655.) 


1, APPEAL BOND — JURISDICTION.— More than a year before the rendi- 
tion of a judgment in the district court, the original plaintiff died, 
and judgment was rendered in favor of his widow and children, 
who had been, made parties. A bond intended as an appeal bond 
was made payable to the original plaintiff by name, and describing 
him as “ the plaintiffs in this suit.” The caption of the bond con- 
tained the name of the deceased plaintiff, in the style of the suit, 
and in the body of the instrument it was stated that he had recov- 
ered a judgment against the appellants. Held, 

(1) The descriptive words of the bond in which the original 
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plaintiff, after being mentioned, was designated as “the plaintiff in 
this suit,” could not be construed to relate to his heirs or legal rep- 
resentatives, who were the real parties. 

(2) The instrument could confer none of the benefits of an appeal 
bond on the parties who actually obtained the judgment, if the 
judgment should be affirmed. 

(3) The instrument could not suspend the enforcement of the 
judgment and was a nullity. 


APPEAL from Johnson. Tried below before the Hon. 
A. J. Hood. 

Suit by W. J. Parks in his life-time, brought April 1, 
1871, against Thomas V. Smith, —— Williams and C. R. 
Johns & Co., in trespass to try title to one hundred and 
sixty acres of land, claimed by virtue of his pre-emption 
claim to the same, and to cancel the patent which 
had been issued, and under which the defendants claimed, 
to the same land. At the December term, 1873, Mary 
Parks, representing herself as the surviving widow of the 
original plaintiff, with certain of her children, appeared 
by an amended petition as parties plaintiff, suggesting 
the death of W. J. Parks, and proceeding to amend the 
petition by allegations to show that there was no necessity 
for administration on the estate of W. J. Parks, deceased; 
and to amend in other respects not essential to be noticed. 
At the next preceding term, 1873, the court had made an 
order based on a suggestion of the death of the plaintiff, 
and continuing the cause to make the legal representatives 
of the plaintiff parties plaintiff. The record does not 
show that any steps were taken to make parties in pur- 
suance of the above order, and it appeared therefrom 
that at the April term, 1874, the defendants answered to 
the amended petition filed by Mrs. Parks and her children. 
At the September term, 1874, they amended their answer, 
setting up their full defense on the facts of the case; and 
at the same term the plaintiffs above named filed their 
replication thereto. There was a trial before a jury at 
the September term; verdict for the plaintiffs, and judg- 
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ment rendered in accordance with the verdict, adjudging 
** that the plaintiffs, Mary Parks (widow of W. J. Parks), 
Reuben, Jeff Davis, Nancy and Jo. Lee Parks, the last 
four being minor heirs of W. J. Parks, deceased, do have 
and recover from the defendants, T. V. Smith, Charlotte 
Williams, ©. R. Johns, E. Kirby, Von Rosenberg and 
Everetts, the last four comprising the firm of C. R. Johns 
& Co., the following described tract of land, containing 
one hundred and sixty acres.” The judgment proceeded 
to describe the land according to the boundaries se! out 
in the original petition, and as being the pre-emption 
claim of W. J. Parks. The judgment further decreed 
the cancellation of the patent of the defendants, described 
in the plaintiffs’ petition, so far as it conflicted with the 
one hundred and sixty acre pre-emption claim. 

The exceptions of the defendants to the pleadings of 
the plaintiffs do not appear to have been relied on, or 
called to the attention of the court for its action; nor was 
there any exception taken to the sufficiency of the parties 
plaintiffs to prosecute the suit. The action of the parties 
seems to indicate a recognition of the substituted plaint- 
iffs as proper parties, and the cause was tried apparently 
upon that assumption. 

The defendants, after the overruling of their motion 
for a new trial, gave proper notice of appeal to the su- 
preme court, and within due time, for the perfection of 
the appeal filed the following as their appeal bond, viz.: 

** District Court, August, 1874. 
“W. J. Parks v. Smith & Williams. 

‘* Whereas the plaintiff, W. J. Parks, in this suit re- 
covered a judgment in the district court, holden in and 
for the county of Johnson, on the 12th day of Septem- 
ber, 1874, against T. V. Smith, —— Williams and C. R. 
Johns & Co., for one hundred and sixty acres of land, 
lying and situated in Johnson county, Texas, and fully 
described in their petition, plaintiff claiming said land as 
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a pre-emptionist, and also judgment for costs in said suit, 
from which judgment the said T. V. Smith, —— Will- 
iams and C. R. Johns & Co. have appealed to our supreme 
court: Now, therefore, we, T. V. Smith, Williams 
and C. R. Johns as principals, and . . . as sureties, 
acknowledge ourselves bound to pay to W. J. Parks, the 
plaintiffs in this suit, the sum of three hundred dollars, 
conditioned that the said T. V. Smith, Williams and 
C. R. Johns & Co. shall prosecute their appeal with effect, 
and perform the sentence, judgment or decree of the 
supreme court in case the decision of said court shall be 
against the appellant. 

‘‘ Witness our hands this the 29th day of September, 
1874. 


(Signed) “T,. V. Situ, 


* James H. OWENs, 
“J. J. RAMSEY.” 


Terrell & Walker, for appellants. 


B. F. & W. S. Bledsoe, for appellees. 

(Briefs of counsel were silent as to validity of the ap- 
peal, and were confined to a discussion of questions not 
necessary to notice in view of the opinion. } 


WALKER, P. J. Com. App.—It has long been settled, 
that, in order to confer jurisdiction on the supreme court 
by appeal, that the appeal to it must be perfected by the 
concurrence of two facts: notice of appeal duly given, 
and the giving an appeal bond within the time prescribed 
by law; and that without such concurrence this court 
has and can entertain no jurisdiction over the case. Burr 
v. Lewis, 6 Tex., 76; Lyell v. Guadalupe Co., 28 Tex., 57; 
Freestone County v. Bragg, id., 91; Loftin v. Nalley, id., 
127. 

No exception has been taken in this court by the ap- 
pellees to the court’s jurisdiction, nor to the incomplete- 
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ness in the perfection by appellants of their appeal; but 
the cause has been submitted on its merits. But consent 
cannot confer jurisdiction; and though a cause be sub- 
mitted on its merits without motion to dismiss the appeal, 
yet, if it appear by the record that the court does not pos- 
sess jurisdiction, it will not attempt to exercise it, and in 
such case this court will, of its own motion, dismiss the 
appeal. Lyell v. Guadalupe County, supra; Loftin v. 
Nally, supra; Chambers v. Miller, 7 Tex., 75. Questions 
which involve the jurisdiction of the court will be con- 
sidered at any time that they may come to the notice of 
the court, however great the lapse of time may have 
been after docketing the cause in this court, and whether 
raised by motion to dismiss, or brought to the attention 
of the court in any other way. Evans v. Pigg., 28 Tex., 
590. 

The appeal bond in this case is not made payable to the 
plaintiffs in whose favor the judgment appealed from 
was rendered. An objection so grave as this extends be- 
yond a question of informality, or mere irregularity in 
the form of the bond. The appellees were entitled, when 
their judgment was appealed from, to be secured by a 
bond which conformed substantially to the requirements 
of the statute, and which is consequently not liable to 
defenses of any character when it is sought to be en- 
forced. Janes v. Langham, 29 Tex., 418. Andif an appeal 
bond does not contain the conditions required by the 
statute, and by reason thereof does not afford that se- 
curity to the rights of the appellee intended to be given 
by the law, the appeal will be dismissed. Doss v. Gris- 
wold, 1 Tex., 100. 

Held, in Deal v. Rector, 12 Tex., 99, that where an ap- 
peal bond is executed after the death of the obligee, the 
bond is a nullity, and the appeal will be dismissed. The 
dismissal in that case was rested by the court on the 
ground that an appeal bond is essential to the exercise of 
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the jurisdiction of the court, and that a bond payable to a 
person after his decease, being confessedly null and void, 
the appeal was deprived of its necessary support. See 
also Chambers v. Miller, 7 Tex., 75. 

The record in this case shows that the obligee named in 
the bond died more than a year before the trial of the 
cause; yet the bond is made payable to him by name, and 
describes him in the plural number as “the plaintiffs in 
this suit.” The preceding part of the bond renders ‘it im- 
possible to give aid by a liberal interpretation to the above 
feature in this instrument. If the words “as plaintiffs” 
are sought to be referred to the actual plaintiffs in the 
judgment, by construing the descriptive phrase ‘‘W. J. 
Parks, as plaintiffs in this suit,” to relate to the heirs or 
legal representatives of W. J. Parks, so that it might be 
reasonably held, in the absence, at least, of exceptions 
taken to the bond by the appellees, that the obligation, 
considered as a whole, was payable to the plaintiffs in the 
judgment, we are opposed in this view by recitals in it, 
throughout, which disallow such an interpretation. For 
those recitals are consistent only with the hypothesis that 
the obligors meant to make the bond payable to W. J. 
Parks, and to no other person. Thus, the caption of the 
bond is entitled, ‘‘W. J. Parks v. Smith & Williams;” 
further, it recites that “the plaintiff, W. J. Parks, in 
this suit, recovered a judgment,” etc., against the appel- 
lants, and there is no reference in the instrument to any 
thing in the record, as, for instance, the number of the 
case, except the identity of some of the parties, and the 
amount of land in controversy, whereby to show that 
Mrs. Parks and the other plaintiffs were intended as the 
obligees, rather than W. J. Parks. 

This bond could not have served the actual plaintiffs in 
the judgment any of the uses or benefits contemplated by 
the statute which entitled them to have an appeal bond in 
case the judgment should be affirmed; and it is wanting 
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in that essential requirement of an appeal bond, without 
which completeness in all other particulars becomes 
utterly vain. 

It was not, indeed, a bond payable to the appellees in 
the judgment, and it did not have the effect to suspend 
the enforcement of the judgment; it was a nullity. 

It is our opinion, therefore, that the supreme court has 
no jurisdiction of this appeal, and that the proper deter- 
mination of it is to dismiss the appeal, for that cause. 


APPEAL DISMISSED. 


[Opinion delivered April 19, 1881. ] 





H. & T. C. R. R. Co. v. M. L. CLemmons. 
(Case No. 4076.) 

1. CONTRIBUTORY NEGIAGENCE.— A passenger on a railway train, who, 
instead of occupying a coach provided for passengers, remains, 
without necessity therefor, in the baggage car, knowing the fact 
that he is in more danger there than ina passenger coach, and thus 
remaining, receives injury in the wreck of the train, which he 
would have avoided had he remained in the passenger coach, is 
guilty of contributory negligence, and cannot recover on account 
of injuries received under such circumstances. 


APPEAL from Grayson. Tried below before the Hon. 
Joseph Bledsoe. 

Suit brought by plaintiff in the district court of Gray- 
son county to recover damages for personal injuries re- 
ceived by him in the wreck of a train on defendant’s line 
of railway, on the 7th day of April, 1877, which plaintiff 
alleges occurred through the negligence of defendant’s 
servants, and by the use of inferior and inadequate 
machinery. 

The answer was a general denial, and especially that 
the accident was unavoidable, and without any fault of 
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defendant or its employees, and that plaintiff contributed 
to his injury by riding on said train in a place more peril- 
ous than that provided by defendant for the carriage of 
passengers — 7. e., the coaches — without the knowledge 
of defendant and in violation of rules known to plaintiff. 
Judgment for plaintiff in the sum of $2,200, 

Clemmons, in his testimony, stated he was in the bag- 
gage car, and had gone in there to get a drink of water 
when the wreck occurred; that he was standing near the 
middle of the car, and had been in there about five 
minutes; that he had been railroading a number of years 
prior to the accident, when he was running as fireman on 
the engine that was pulling the train wrecked. 

C. R. Barth testified that he was the conductor; that 
there was a baggage car and coaches in the train, and 
that the coaches were for the passengers; that passengers 
were prohibited from riding in the baggage car by him- 
self and other employees, and that plaintiff was a railroad 
man and knew he ought not to ride there. 

G. A. Quinlan testified that the baggage car is a place 
of more peril to ride in than the coaches in its rear. 

Wagley testified that the cars were about half full 
when they left McKinney; and that nobody was in the 
baggage car between McKinney and Melissa except the 
conductor, himself, and a person whom he was informed 
was a German laborer or brakeman. 

Thos. Kelty testified that but three persons were hurt 
in the wreck—the engineer, himself and the plaintiff, 
and that witness was the fireman, and breaking coal in 
the tank when the wreck occurred. 

The testimony showed that water for passengers on the 
train was carried in the baggage car; that there was no 
water in the coaches and that’ there were no porters on 
the train to carry water to passengers. 

The wrecked train was an excursion train, got up 
for that purpose, from Denison to Dallas and return. De- 
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fendant in error was a passenger on the train and had 
paid his fare. The engine used to draw the train was a 
freight engine, provided with only the common Armstrong 
brakes, and did not have the improved Weston hose and 
air brake attachments now used on passenger trains. 
Both the conductor and engineer were discharged imme- 
diately after the accident, by the plaintiff in error. The 
witnesses differ about the speed the train was running at 
the time of the wreck, varying from twenty to forty miles 
an hour. The maximum speed allowed for that train by 
plaintiff in error was twenty-four miles an hour. The 
wreck was caused by running over amule. The road of 
defendant in error at the place of the wreck was straight. 
When the train approached the mule the whistle was not 
sounded, or other means used to frighten the mule from 
the track. There was no evidence that any effort was 


made to stop the train as it was approaching the mule. 


R. De Armond, for plaintiff in error. 


J. D. Woods and W. W. Wilkins, for defendant in 
error. 


Bonner, AssocrATE JUSTICE.— That the baggage car 
was a place of more danger, ordinarily, than the regular 
passenger coach provided by the company, is a fact well 
and generally known, and particularly tu one who, like 
the plaintiff Clemmons, was then and had been for years 
in the employment of railroad companies in running their 
trains; a part of the time as fireman upon this very road 
and engine. ° 

It is reasonable to presume, even in the absence of tes- 
timony, that the plaintiff knew of this danger and the 
wholesome regulations of the defendant company forbid- 
ding passengers to ride upon its baggage cars. 

That plaintiff, therefore, was guilty of contributory 
negligence in this case, cannot be questioned, as the tes- 
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timony shows that he would not have been injured had 
he remained in the passenger coach. R. R. Co. v. Jones, 
5 Otto, 430; R. R. Co. v. Lane, 83 Ill, 448; Hickey v. R. 
R. Co., 14 Allen, 429. Under well established rules of 
law, this contributory negligence would exonerate the 
company for liability, unless the plaintiff brought him- 
self within some exception to these general rules. Hickey 
v. R. R. Co., 14 Allen, 431. 

It is said in this last named case, that ‘‘if sufficient and 
suitable provision be made within the cars for all the pas- 
sengers, the managers of the train are not under obliga- 
tions to restrict them to their proper places, nor to prevent 
them from acts of imprudence. If they voluntarily take 
exposed positions, with no occasion therefor nor induce- 
ment thereto caused by the managers of the road, 
except a bare license by non-interference or express per- 
mission of the conductor, they take the specia’ risks of 
that permission upon themselves.” 14 Allen, 433. 

To the same effect is the above case of R. R. Co. v. 
Jones, 5 Otto, 439. 

The reason given by the plaintiff for being in the bag- 
gage car at the time of the accident was that he had gone 
there to get water, none being otherwise furnished. He 
himself, however, states that he had been there about 
five minutes, and no necessity is shown why he should 
have remained so long. Although he swears that he was 
at the time in the baggage car, yet there was testimony 
tending to prove that he was elsewhere. He admits to 
have been upon the engine a part of the trip; one wit- 
ness testifies that he was there ten minutes before the 
accident, and there is testimony in regard to contradict- 
ory evidence given by plaintiff on a former trial, as to 
his riding upon the engine, tending to impeach his verac- 
ity as a witness. 

The case as presented to us does not show such satis- 
factory reason on the part of the plaintiff as would jus- 
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tify his being, at the time of the accident, at any other 
than the place provided for the accommodation of pas- 
sengers, so as to bring him without the general rule of 
contributory negligence. 

Neitner does the testimony, as contained in the record, 
show such gross negligence on the part of the company 
in the selection of their employees, or that the accident 
was occasioned by such gross negligence at the time upon 
the part of these employees, or for the want of proper 
machinery and appliances, which would authorize the 
plaintiff to recover on this ground, notwithstanding he 
may have been guilty of contributory negligence. 

We are therefore of opinion that the judgment is 
not supported by the evidence as applied to the law of 
the case, and it is accordingly reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered April 22, 1881.] 





JOHN TARLTON V. DANIEL DAILY. 
(Case No. 2733.) 


1. PLEADING — PRACTICE IN SUPREME COURT.— Though it has been heid 
that a statement of facts is not necessary to invoke the action of 
the supreme court, when there is a bill of exceptions which shows 
that competent evidence was excluded by the court below, yet this 
rule will not apply unless the relevancy and materiality of the ex- 
cluded testimony is apparent from the pleadings. 

2. PLEADING — PRACcTICE.— When an answer is so defective in a suit 
brought on a promissory note, the execution of which is not con- 
troverted, that it cannot furnish a basis for a verdict or judgment 
for the defendant, the exclusion of testimony offered by defendant, 
even if erroneous, had the pleading authorized its introduction, 
cannot be considered on appeal. 
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APPEAL from Ellis. Tried below before the Hon. H. 
Barksdale. 

Suit brought by Daniel Daily in 1874, as assignee of a 
promissory note payable to the order of M. H. Oliver, made 
by John Tarlton, for the sum of $500. The consideration 
was the conveyance of certain lots in Ellis county, in the 
town of Waxahatchie, by Oliver to Tarlton, and which 
was recited in the face of the note. The note was dated 
December 22, 1873, and payable on the 15th of January, 
1874. The plaintiff alleged that he became the owner of 
the note, for a valuable consideration, by assignment and 
delivery from Oliver on ‘‘ to wit, the day of January, 
1874.” The petition referred to it as filed, as an exhibit, 
and made a part thereof. The record shows it as such, 
corresponding with the above description given of it, and 
following the copy of the note, as part of the exhibit, is 
the assignment, as follows: 

**T hereby transfer to Daniel Daily the within note for 
value received. This January 29, 1874. 

““M. H. OLIVER.” 

The petition prayed for judgment for the amount of 
the note and interest, and for a decree to enforce the ven- 
dor’s lien upon the lots. 

The defendant pleaded specially, setting up as a defense 
that on the 6th day of October, 1873, one G. W. Vaughan 
recovered a judgment against M. H. Oliver, the payee of 
the note sued on, for the sum of $68.75 gold, before a 
justice of the peace for Ellis county, which he alleged 
was still in force, and a lien upon the property for which 
the note was given. . That therefore the deed made to him 
by Oliver did not convey to him a good and_ perfect title. 
That Oliver had not property subject to execution out of 
which to respond to defendant in damaves, in case said 
judgment and lien should be enforced against said prop- 
erty. Defendant further alleged that the note sued on 
was transferred to plaintiff after its maturity; where- 
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fore the plaintiff held the same subject to defendant’s 
equities. 

On the trial the court refused to allow the defendant to 
introduce any evidence that there had been a judgment 
recovered in the justice’s court against Oliver, and that 
the note was transferred to plaintiff after its maturity, 
because the judgment had been appealed from to the 
district court, and stood for trial in the district court, to 
which defendant excepted. Verdict and judgment for 
the plaintiff, according to the prayer of the petition. 

The defendant, on his appeal to the supreme court from 
that judgment, assigned as error: Ist. The refusal of 
the court to allow any evidence going to show that there 
was a judgment in the justice’s court against M. H. 
Oliver in favor of Geo. W. Vaughan. 2d. The overrul- 
ing of defendant’s motion for a new trial. 


Nash & Kemble, for appellant. 
J. W. Ferris, for appellee. 


WALKER, P. J. Com. App.—The error complained of, 
if it be held that the evidence offered by the defendant 
was admissible under proper pleadings, was, as the rul- 
ings of the court is applied to this case, but abstract 
error, which would not require the reversal of the judg- 
ment. The defense set up by the defendant did not con- 
tain allegations of facts sufficient to support a judgment 
founded upon it. Facts not alleged, although proven, 
cannot form the basis of a decree. Hall v. Jackson, 3 
Tex., 309. The defense will be confined to the matters 
alleged in the answer. The probata must conform to the 
allegata. Keeble v. Black, 4 Tex., 71. See also Mims v. 
Mitchell, 1 Tex., 443. Proof without such allegata 
should be disregarded. Paul v. Perez, 7 Tex., 345. 

The defendant relied as a defense upon the existence of 
an incumbrance upon the land to the value of one hun- 
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dred dollars at the time of his purchase, and the inability 
of his vendor to respond to him in damages in case the 
lien which thus incumbered it should be foreclosed. 
These facts, of themselves, are insignificant as a bar to 
the plaintiff's right to recover on the note sued on. 

The facts thus alleged imply that the defendant, at the 
time of his purchase, was chargeable with constructive 
notice of the existence of the lien of the judgment in the 
justice’s court; for there could not exist such a lien unless 
the judgment creating it were duly registered, and a 
certified copy thereof recorded in the office of the district 
clerk of the county where the judgment was rendered. 
Pasch. Dig., art. 6342. The defendant purchased, accord- 
ing to legitimate inferences to be drawn from the facts 
alleged by him, with the records of the county informing 
him of the existence of the judgment lien referred to; and 
if he was in fact ignorant thereof, and indeed had no notice 
or knowledge of such lien, he does not in his answer so 
state. He does not pretend, or intimate in his answer, 
that his vendor was guilty of any fraud or misrepresenta- 
tion, or in any wise improperly superinduced his want of 
knowledge, if he was, in fact, ignorant concerning the 
lien in question. 

Where the vendee gives his note for the purchase. 
money, and takes a deed with general warranty, and 
there is no fraud on the part of the vendor, nor igno- 
rance on the part of the vendee as to a defect in the title, 
the vendee cannot successfully resist the payment of the 
note for the purchase money, unless he has been evicted. 
Proof of a paramount title outstanding in a third person 
is no defense. Brock v. Southwick, 10 Tex., 68. And 
where the defense is that the vendor had previously sold 
part of the same property to another person, the plea 
should state distinctly what part of the property was so 
sold, and to whom sold, and, it would seem, whether such 
prior sale had been recorded. Woodward v. Rogers, 20 
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Tex., 178. The same principle is also applied to a defense 
set up, under similar circumstances, alleging that a suit 
has been commenced against the defendant for a part of 
the land by a third person; the plea is bad without aver- 
ring that such person had a superior title. Portson v. 
Caldwell, 17 Tex., 628; Perry v. Rice, 10 Tex., 373. A 
vendee who resists the payment of the purchase money 
on the ground that the vendor has failed to convey 
according to agreement, should aver such facts as show 
the vendor to be in default. Perry v. Rice, supra. 

It is plain that the defense set up failed to meet the 
requirements of the principles and rules of law which are 
laid down by our supreme court as governing the defense 
of a partial failure of consideration in a purchase-money 
note given for land which has been conveyed to the 
maker of it. It follows from this proposition, that as the 
answer did not furnish a basis for any verdict or judg- 
ment in favor of the defendant, no injury could have re- 
sulted to him from the supposed error in excluding the 
evidence. There is no statement of facts in the record, 
and it is not wholly free from doubt, that, for that reason 
alone, this court should not review the correctness of the 
ruling complained of. It is true that the rule of practice, 
under which the appellate courts decline to review errors 
in the exclusion of testimony, for this reason, has its 
exceptions. See Galbreath v. Templeton, 20 Tex., 46; 
Dalby v. Booth, 16 Tex., 56; Armstrong v. Nixon, 16 
Tex., 615. Nevertheless, upon the facts of this case, it 
may be questioned whether the appellants may confi- 
dently claim to bring this case clearly within those excep- 
tions. See Smith vw. Garza, 15 Tex., 158. It is not 
foreign to reasonable conjecture that a statement of the 
facts adduced in evidence would show that the excluded 
testimony, if it had been admitted, would not have 
changed the result. But, giving the defendant ‘the 
benefit of the doubt,” under the rule laid down in Fox v. 
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Sturm, 21 Tex., 407, that, ““when a bill of exceptions 
discloses facts enough to show that competent testimony 
has been excluded by the court, it is sufficient for the 
action of the courts, without a statement of facts,” still 
we find that the spirit of the rule, and the reason on 
which the exceptions rest, require the conclusion that 
the revision will not be made unless the relevancy and 
materiality of the testimony is shown by the pleadings. 
Fox v. Sturm, supra. 

We conclude, therefore, under the pleadings of the 
defendant, that it is not important to determine whether 
the court erred in its opinion or not, in excluding the tes- 
timony for the reason which was assigned by the judge; 
and that the error, if such it was, was merely abstract, 
and was one df which the defendant cannot complain as 
being to his injury. 

We are of the opinion that the judgment ought to be 
affirmed. 


AFFIRMED. 
[Opinion delivered April 25, 1881.] 





A. B. GEORGE ET AL. V. NANNIE W. TAYLOR. 
(Case No. 2750.) 


1. SETTING ASIDE A NON-SUIT.— The action of a court in reinstating a 
case on motion, in which a non-suit has been taken, is controlled by 
no fixed rules, but rests in the discretion of the court. 

2. FRAUDULENT CONCEALMENT OF FACTS.— When one pays money in 
ignorance of circumstances with which the receiver is acquainted 
but does not disclose, and which, if disclosed, would have avoided 
the payment, the receiver acts fraudulently and the money may be 
recovered back. 


APPEAL from Guadalupe. Tried below before the Hon. 
G. H. Noonan. 


Suit by Taylor against John E. George, Moses B. George 
VoL. LV —% 
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and Joseph Zorn, Jr. The judgment is against Moses B. 
George and Joseph Zorn, and Zorn alone appeals. 

Plaintiff alleged that J. E. and M. B. George and L. B. 
Taylor were partners, trading in mules, and that M. B. 
George sold eight of the mules to one Alexander for $800, 
and received in payment therefor Alexander's draft on 
Phelps, McCulloch & Co., New Orleans, payable to L. B. 
Taylor, who indorsed the same for purpose of collection, 
and sent it to his commission merchant in New Orleans 
to be collected. Payment beng refused, the draft, by re- 
quest of M. B. George, was left with J. B. Hood & Co. 
The drawees of the draft refused to pay it, being in- 
structed so to do by Alexander (the drawer), because M. 
B. George had swindled him in the mules, in not deliver- 
ing the mules he had purchased, and that the mules 
delivered to him were subject to the order of Taylor and 
George. 

M. B. George, on settlement, or division of the partner- 
ship property, took this draft as part of the share of the 
Georges, and in 1869 sold the draft, while still in the pos- 
session of J. B. Hood & Co., to J. Zorn; that, previous to 
the sale, Zorn said Hood had been instructed by M. B. 


‘ George to compromise with Alexander by taking back 


the mules, and that Alexander had, previous to the sale 
of the draft to Zorn, shipped the mules to Hood as di- 
rected; that Hood, by instruction of M. B. George, sold 
the mules and credited George with the proceeds; that 
Zorn, in 1870, presented the draft to appellee (L. B. Tay- 
lor, her husband having died) for payment, and that she 
paid on the same $400, and took up the draft, with the 
intention of proceeding against Alexander on the draft, 
when she learned that the draft had been paid by Alex- 
ander by the return of the mules; charging that Zorn 
well knew that the draft had been settled, and that he 
and the Georges colluded together for the purpose of 
swindling plaintiff; praying for exemplary damages, etc. 
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The defendants demurred to the petition and pleaded a 
general denial. 

The defendants amended their answer, Zorn denying 
fraud and collusion, and alleging that he received the 
draft for a valuable consideration, and that he presented 
it to plaintiff for payment, and that after much delay, 
W. M. Rust, plaintiff's agent, paid Zorn $400 on the draft 
and took it up, he, Zorn, having authority from J. E. 
George to settle in this way, and the $400 having reim- 
bursed him for what he advanced on the draft. 

The Georges alleged that J. E. George and L. B. Taylon 
were the partners, and M. B. George their agent; that in 
the division of the partnership effects between Taylor 
and J. E. George, Taylor took the money on hand and 
part of the notes, and J. E. George took notes, among 
which was the Alexander draft, and that it was agreed 
between Taylor and J. E. George that each should bear 
his proportion of all loss on the bills and notes; that the 
mules were sent to New Orleans, and sold by Hood, with 
the knowledge and consent of Taylor, and that J. B. Hood 
& Co. held the proceeds for Taylor and J. E. George; that 
Zorn having advanced $400 on the draft, and Taylor being 
liable for one-half of the draft, Zorn was instructed to 
take the half, $400, in settlement; and that M. B. George, 
to whose credit on the books of J. B. Hood & Co. the 
proceeds of the mules were placed, gave to W. B. Taylor, 
agent of plaintiff, an order on J. B. Hood & Co. for one 
half the proceeds. 

On the 21st of November, 1871, the case was submitted 
to a jury and plaintiff took a non-suit, and on the 24th 
of November, three days after the non-suit, filed a motion 
to reinstate the case. 

The case was reinstated over the objections of defend- 
ants, both on the ground that the motion was not filed 

within two days after the rendition of the judgment, and 
because there was no merit in the application, and defend- 
ants took a bill of exceptions thereto. 
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In December, 1874, plaintiff amended her petition, al- 
leging that George took the Alexander draft at his own 
risk, and that she paid Zorn the $400, supposing the 
mules to be then in the possession of Alexander, and that 
she could be reimbursed out of their value. 

Jury waived, and judgment was rendered for plaintiff 
against M. B. George and Z. Zorn for $546.75. 
Zorn alone appealed. 


W. E. Goodrich and A. M. Jackson, Jr., for appellants. 


Ireland & Rust, for appellee. 


Quinan, J. Com. App.— The errors assigned in this case 
are: 

ist. The court erred in its order of December, 1871, re- 
instating the above case, because there was no merit in 
the application to reinstate, and because the motion was 
not filed within the two days required by the statute. 

2d. The judgment of the court is erroneous and should 
have been for the defendant. 

3d. The court erred in overruling defendant’s motion 
for a new trial. 

4th. The judgment of the court is contrary to the law 
and the evidence, and especially as to the defendant 
Zorn. - 

The grounds for granting a new trial are, that the judg- 
ment is not warranted by the law and evidence, and that 
“the evidence showed no collusion or fraud on Zorn’s 
part, or circumstances from which it could be inferred, 
but that he simply acted as agent in collecting said money 
for George,” and had accounted with him. 

1. The action of the court in setting aside the non-suit 
and reinstating the case was not error. The matter was 
in the discretion of, the court, and it does not appear that 
it was improperly exercised. Goss v. McLaren, 17 Tex., 
107. 
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2. The assignments of error are so general that the 
court might well refuse to consider them. 

The only question, however, raised is whether the tes- 
timony was sufficient to warrant the verdict of the jury. 

We have examined the statement of facts carefully, 
and we cannot say that their finding is without proof to 
sustain it. 

It appear the Alexander draft came into possession of 
Zorn after it became due and was protested. He took it, 
therefore, subject to all the equities between the parties 
to it. When Mrs. Taylor paid him the $400, he knew, and 
George knew, that she was not liable upon the draft. By 
arrangement between George and Taylor, whatever loss 
was sustained upon the sale of mules to Alexander, for 
which this draft was given, or from non-payment of the 
draft, was to fall upon George. When the $400 was 
paid a settlement had been effected with Alexander by 
George, by which the mules were returned to George, 
and the mules were sold and the proceeds placed to his 
credit. Mrs. Taylor was ignorant of these facts. She 
believed her husband’s:estate was liable upon the draft, 
as he had indorsed it. But George and Zorn knew better. 
She paid the money under the belief that the mules re- 
mained in Alexander’s hands, and that she could get them. _ 
She so understood from George and Zorn. It was with 
this ‘‘express understanding,” and with the belief that 
out of the proceeds of the sale of the mules she could be 
reimbursed, that she took up the draft. Yet under these 
circumstances, and with the knowledge that Mrs. Taylor 
was laboring under a wrong impression of the state of 
the facts, induced by him, Zorn received the money from 
her. It is shown, too, that’ Zorn had in his hands, be- 
longing to George, abundant means when Mrs. Taylor 
brought this suit to recover back the money paid, out of 
which, as Zorn expresses it, ‘‘to saye himself.” The 
transaction seems strongly marked with unfairness and 
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imposition. It would not be just to permit Zorn to hold 
the money so obtained. Sibley v. Hubert, 15 Gray, 509; 
Ross v. Armstrong, 25 Tex. Sup., 368. 

Where a party pays money in ignorance of circum- 
stances with which the receiver is acquainted and does 
not disclose, and which, if disclosed, would have avoided 
the payment, the receiver acts fraudulently and the 
money may be recovered back. Martin v. Morgan, 3 
Moore, 365; Hall v. Pennell, 2 Md. Ch., 137; Neavitt v. 
Bank of Ft. Gibson, 1 Fr. Ch., 488; Guild v. Baldridge, 2 
Swan (Tenn ), 295. 

We are of opinion that the judgment ought to be 


affirmed. 
AFFIRMED. 


{Opinion delivered April 25, 1881.] 





Renick & FRAzreR v. Brir Dawson. 


(Case No. 215—356'-) 

1. DESCRIPTION — DEED— LAND CERTIFICATE.— A deed was made to 
unpatented land, describing it by metes and bounds, which con- 
tained a recitation that the commissioner of the general land office 
was authorized to issue patent to the purchaser ‘as assignee,” and 
concludes as follows: ‘*‘ And I, the said W. M., also transfer the six 
hundred and forty acre certificate in the name of —-— , issued 
to him on the day of , 18—, tosaid B. D., his heirs and 
assigns.” At the time of the execution of the deed, a certificate 
for more than six hundred and forty acres had been located by the 
vendor on the land described in the deed, the field notes of the sur- 
vey being identical with the description contained in the deed. In 
a suit by the vendee to recover the land, brought against a third 
party to whom patent had issued, held, 

(1) The transfer of a certificate for six hundred and forty acres of 
land, upon which the commissioner might patent the land to the 
vendee, could mean no other certificate than that by virtueof which 
it was located and surveyed. 

(2) The certificate, by its location, merged in the land, 
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(3) To describe the land was to identify the certificate by virtue 
of which it was located. 

(4) A subsequent abandonment of the location would not divest 
the title of the vendee to an interest of six hundred and forty acres 
in the certificate. 

2. Noric—E —PURCHASER.— A purchaser is charged with notice of all 
facts recited in the deed through which he claims title. 

3. NOTICE — RECITATIONS IN DEED — PURCHASER.— When the recitations 
in a patent to land show that one of the mesne conveyances of the 
certificate on which the patent issued was made by a bankrupt to 
his assignee in bankruptcy, the patentee acquires by virtue of his 
patent only such estate as the bankrupt could convey. A purchaser 
of property at a bankrupt sale takes the property subject to all the 
equities with which it was chargeable in the hands of the bankrupt. 


APPEAL from McLennan. Tried below before the Hon. 
X. B. Saunders. 
This case was submitted on an agreed statement of 


facts and points of law involved, as follows: 

This suit was brought by appellee, in the court below, 
to recover six hundred and forty acres of land, undivided, 
out of two tracts of land, one of six hundred and eighty- 
eight acres in Falls county, and the other of one hun- 
dred and seventy-five acres in McLennan county, both 
patented to S. H. Renick, assignee of Miguel Mata, by 
virtue of certificate No. 16-30, issued by the commissioner 
of the general land office, October 21, 1870, for eight 
hundred and seventy-seven acres, unlocated balance of 
certificate No. 12-214, and for partition. 

The plaintiff introduced in evidence a deed from W. F. 
Mitchell to Brit Dawson, July 24, 1866, for six hundred 
and forty acres of land in Navarro county, describing it 
by metes and bounds, and concluding as follows: “‘ And 
I, the said W. F. Mitchell, also transfer the six hundred 
and forty acre certificate in the name of , issued 
to him on the day of , 18—, to said Dawson, his 
heirs and assigns.” It was proved that the Miguel Mata 
certificate was located by Mitchell at the time this deed 
was made on the land described in the deed; that the field 
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notes of the deed and the survey for Mitchell under the 
Mata certificate are identical; that the location by Mitch- 
ell and the return of field notes were duly entered in the 
books of the county surveyor of Navarro county. 

The plaintiff also gave in evidence a transcript from 
the United States court, of proceedings in bankruptcy in 
the case of W. F. Mitchell, in which he reports among 
his assets ninety-four acres, unlocated balance of the 
Miguel Mata certificate, which was sold to Champ Carter 
for $4.70, at a public sale by his assignee, under an order 
of the court. 

The deed from Mitchell to Dawson was recorded in 
Navarro county before the bankruptcy of Mitchell. 

The defendants offered in evidence patents for the land 
in controversy to 8. H. Renick, assignee, showing that 
the title was derived from Smith, assignee in bankruptcy 
of W. F. Mitchell. 

Also the following agreement of counsel: ‘‘ It is further 
agreed that the defendants purchased the certificate or 
the unlocated balance thereof issued to Champ Carter, 
assignee, from him and paid a valuable consideration 
therefor without actual notice of the plaintiffs’ claim 
thereto or any part thereof.” 

It is further agreed that the two tracts of land, one in 
Falls county of six hundred and eighty-eight acres, and 
one in McLennan county for one hundred and seventy- 
five acres, are patented to S. H. Renick, assignee of 
Miguel Mata, and that the said lands are correctly de- 
scribed in the plaintiffs’ petition. 

Judgment for the plaintiffs. 


S. H. Renick, for appellant. 

I. The conveyance to Brit Dawson by Mitchell is void 
as to the certificate for uncertainty, and cannot be aided 
by proof; but if it could, the only description in it is a 
six hundred and forty acre certificate, and the M. Mata 
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was much larger. So, to connect the Mata with that 
conveyance, is to contradict the written transfer by parol 
evidence. - It certainly could not constitute constructive 
notice of Dawson’s claim, although it seems to have been 
recorded in Navarro county, but never filed in the land 
office. 

II. Defendants were not chargeable with notice of the 
proceedings in Mitchell’s bankruptcy, as they were not 
parties nor privies to the proceeding. But Mitchell’s 
bankruptcy was closed and he discharged before defend- 
ants purchased, which was December 27, 1870. And a 
decree is not noticed after it is entered, but only whilst 
the matter is pending. Freeman on Judgments, sec. 206. 
There was no constructive notice of Dawson’s claim, if 
the evidence shows he ever had any. There was no 
actual notice. 

Ill. Even if the evidence shows any claim upon the 
certificate by Dawson, the defendants were innocent pur- 
chasers for value, and holding, as they do, the legal title 
to the land in controversy, they have equal equities, and 
their legal title must prevail. Story’s Eq., 64, c and b; 
Sugden on Vend., ch. 16, p. 713, 7th ed.; Judson v. Cor- 
coran, 17 How. (S. C.), 613; Lee v. Polk County Copper 
Mining Company, 21 How. (8. C.), 495; Walters v. Jew- 
att, 28 Tex., 202; Johnson v. Newman, 43 Tex., 638. 

IV. But it is contended that there is not sufficient evi- 
dence to show title to the certificate in Dawson. Every 
officer is presumed to act correctly until the contrary is 
made to appear. Titus v. Kimbro, 8 Tex., 210; Williams 
v. Talbot, 27 Tex., 166. The commissioner of the general 
land office is authorized to issue patents to the assignees 
of the original, and it will be presumed that he acted 
upon sufficient evidence until the contrary appears. 
Styles v. Gray, 10 Tex., 503; Johnson v. Smith, 21 Tex., 
722; Bonner v. Hicks, 22 Tex., 155; Robertson v. Teal, 9 
Tex., 344; Burleson v. McGehee, 15 Tex., 375. Much 
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may be said about certificates being personal property, 
but this suit is brought to recover land patented under 
the certificate, is a suit for real estate, and not for per- 
sonal property, and the rights of the parties to it must be 
determined by the law governing real estate and no other. 
The same rules prevail for the protection of an innocent 
purchaser of real and personal estate. 2 Leading Cases 
in Equity, pp. 9, 48, 4th ed., 1877. 


Tos. Harrison, for appellee.— There is no uncertainty 
in the conveyance. The land is described by metes and 
bounds, and the certificate passed with the land. The 
description in the deed and the figid notes of the survey 
for Mitchell under the Mata certificate are identical. The 
certifizate was personal property. ‘*The good faith of 
the purchaser cannot invest him with title to the property 
if his vendor had no title.” Dodd v. Arnold, 28 Tex., 
101. The appellants were not entitled to notice of Daw- 
son’s rights. A purchaser at bankrupt sale cannot 
acquire more than the bankrupt had; caveat emptor ap- 
plies. Bump on Law of Bankrupicy, 9th ed., 471, par. 6; 
id., 481, par. 8; id., 486 (bottom of page); id., 187; id., 
494; id., 169 (bottom); McKiernon wv. Fletcher, 2 La. Ann., 
438; Baker v. Vining, 30 Me., 21; Anderson v. Miller, 15 
Miss. (S. & M.), 586; Qure O'Fallon, 2 Dillon, 548. But 
they had notice: The record of Dawson’s deed in Navarro 
county. The records of the surveyor’s office. The re- 
turn of the certificate with the survey into the land 
oftice — all gave notice of his rights. The proceedings in 
bankrupicy gave notice to all the world that Carter had 
bought only ninety-four acres of the Mata certificate, and 
that he could only sell ninety-four acres. Bump on 
Bankruptcy, p. 482, par. 5, 9th ed.; p. 483, par. 3. 


QuInAN, J. Com. App.— This case is submitted upon an 
agreed statement of the facts and points of law involved, 
for adjudication thereon. 
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The facts are very meagerly stated, nor does a reference 
to the record afford much more information. 

Upon the first point made, we are of opinion that the 
conveyance to Brit Dawson by Mitchell, of the land 
in Navarro county, taken in connection with the fact that 
the land described in it was located by Mitchell by virtue 
of the Miguel Mata certificate, that the field notes, as in the 
deed, were duly entered in the surveyor’s books in Na- 
varro county as a survey made under the Mata ce-vtificate, 
and that the deed also contains a transfer of the six 
hundred and forty acre certificate, is sufficient to establish 
the ownership of six hundred and forty acres in the Mata 
certificate in Brit Dawson. The deed, after a warranty 
of the certificate to Dawson, continues: ‘‘ I do authorize 
the commissioner — the general land office to issue patent 
to said land to said Dawson, as assignee.” It is very ob- 
vious from this that the certificate meant in the deed is 
the Mata certificate, which had been, to the extent of 
six hundred and forty acres, located upon the land de- 
scribed; that the transfer of it is made to perfect the title 
to the land, and that the patent might issue to Dawson 
for the same land. Mitchell had sold the land as un- 
patented; that sale carried with it the certificate by which 
it had been located. Simpson v. Chapman, 45 Tex., 566. 
What certificate it was, notwithstanding the imperfect 
description in the deed, is made absolutely certain by ref- 
erence to the field notes of the land. 

The transfer of a certificate for six hundred and forty 
acres upon which the commissioner of the general land 
office might patent the land to Dawson as assignee, could 
mean no other certificate than that by virtue of which it 
had been located and surveyed. The certificate, by its 
location, merged in the land. To describe the land was 
to identify the certificate by virtue of which it was lo- 
cated. Farris v. Gilbert, 50 Tex., 356. 

The fact that the location was afterwards lost or aban- 
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doned could not have the effect to divest Dawson of his 
| title to the certificate, or rather to his interest to the 
| extent of six hundred and forty acres in it. 
2. Dawson, then, was unquestionably the owner, and by 
a transfer in writing of an interest of six hundred and forty 
acres in this Mata certificate. It does not appear from the 
case stated in whose possession the certificate was; 
whether actually held by Mitchell, or remaining in the 
surveyor’s office, or in the general land office, or in the 
hands of Mitchell’s assignee, or Carter, or Renick. There 
| _is nothing to show whether any delivery was made of it 
| by any vendor. The transfers from Mitchell down to 
| Renick are all written transfers and are recited in Renick’s 
-patent. Whatever right the true owner of a land certifi- 
| cate may have as against one holding the actual posses- 
sion of it in good faith, accompanied by a written transfer, 
need not be discussed. We should certainly hesitate to 
| apply in such case the rule cited by appellee from Dodd v. 
Arnold, 28 Tex., 101, ‘“‘that the good faith of the pur- 
chaser cannot invest him with title to the property if his 
vendor had none.” It is very often said in our reports, 
| that an unlocated land certificate is personalty, and may 
be assigned and transferred as such, by parol. Simpson v. 
Chapman, 45 Tex., 566. But it is not to be inferred from 
this that all the incidents attach to such transfer which 
belong to sales of personal property generally, and that 
the validity of the sale depends not on the good faith or 
innocence of the purchaser, but on the fact whether the 
vendor was the true owner of the property. On the con- 
trary, we believe, as is said in Smith v. Sublett, 28 Tex., 
170, ‘‘that a certificate to land unlocated is not an instru- 
ment the title to which passes by delivery; the presump- 
tion is that it belongs to the assignee, and not to the one 
in whose possession it may be found,” and that a written 
transfer is necessary to pass the legal title to it. 
38. But whether a written transfer is essential or not, 


. 
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the fact being that all the transfers of the Mata certificate 
are in writing, the same rules will apply in considering 
the question whether Renick can be considered a purchaser 
in good faith, and how far he is chargeable with notice of 
the title of Dawson to six hundred and forty acres of the 
certificate, as if the title could only pass by written con- 
veyances. Wade on Notice, 133. 

4. The general rule is, ‘if a fact is recited in a deed 
through which a party claims title to land, he is held to 
have notice of that fact.” Willis v. Gay, 48 Tex., 469. 

Renick’s patent recites the transfers from Mitchell to 
Smith, who was his assignee in bankruptcy. He is 
chargeable, therefore, with knowledge that the title he 
acquired to the Mata certificate was derived through a 
sale of the bankrupt’s effects by his assignee in bank- 
ruptcy. 

It is well settled that a purchaser at a bankrupt’s sale 
acquires no greater estate than the bankrupt had. Bump 
on Bankruptcy, 471; Anderson v. Miller, 7 S. & M., 587. 
And one who derives his title under that sale can have no 
better claim. 

Mitchell, the bankrupt, did not own the six hundred 
and forty acres which he had previously traasferred to 
Dawson, of the Mata certificate, and did not claim to own 
it. His sworn schedule sets out that he claimed but 
ninety-four acies of the certificate. 

The purchaser at the sale, therefore, did not buy this 
Dawson six hundred and forty acres. He received but a 
quit-claim deed. He took the certificate subject to all the 
equities to which the thing purchased was subject in the 
hands of the bankrupt. Mitcliell could not dispute Daw- 
son’s title; and as against Renick and Frazier, claiming 
under Mitchell’s assignee, Dawson’s right must be held 
indi putable. Dikes v. Miller, 24 Tex., 417; Rogers v. 
Burchard, 34 Tex., 441; Taylor v. Harrison, 47 Tex., 461; 
Harrison v. Boring, 44 Tex., 255; 3 Washburn R. P. 356. 
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It may be remarked that the agreement, as respects the 
purchase by the appellee of the certificate or unlocated 
balance thereof, does not negative the idea that Renick 
and Frazier had ‘knowledge of the claim by Mitchell to 
own but ninety-four acres of it. It only asserts that they 
had no knowledge of Dawson’s claim, but is perfectly 
consistent with the fact that they knew that Mitchell had 
no title to more than ninety-four acres of it, though they 
may not have known to whom the residue belonged. 

Six hundred and forty acres, then, of the Mata certifi- 
cate being the property of Dawson when located by the 
appellees, the land upon which it was located vested in 
Dawson, and, when patented to Renick, he holds the same 
and is chargeable as a trustee for Dawson to the extent of 
his interest. Simpson v. Chapman, 45 Tex., 566; Keyes 
v. H. G. & I. R. Co., 50 Tex., 171. 

That the patent issued to Renick does not preclude 
Dawson from the assertion of his right to the land. 
Mitchell v. Bass, 26 Tex., 372; Wheat v. Owens, 15 Tex., 
241. 

We are of opinion, therefore, that the judgment ought 
to be affirmed. 


[Opinion delivered April 26, 1881.] 


AFFIRMED. 





H. & T. C. R. R. Co. v. Joz ALLEN MYeErs. 
(Case No. 4320.) 


1, DamaGes — RaILway coMPANy.—If one in the employ of a railway 
company, while in the discharge of his duty, is injured by the neg- 
ligence or incompetency of his fellow servants, and it is made to 
appear that the company had not used reasonable care in selecting 
such fellow servants, or that, after being informed of their incom- 
petency, it retained them in its service, it would be liable in dam- 


ages for the injury sustained, 
’ 
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2. DamMAaGES — CONTRIBUTORY NEGLIGENCE.— If one employed as a ser- 
vant on a railroad, after having knowledge of the defective charac- 
ter of machinery which in his employment he uses, and, so using, 
is injured thereby, he cannot recover damage of the company for 
such injury. 

8. FAcT CASE.— See opinion for facts showing contributory negligence 
which precluded a recovery by a brakeman who was injured while 
engaged in coupling cars, while the fireman was acting as engineer 
in moving the train. 


Error from Harris. Tried below before the Hon. 
James Masterson. 

Joe Allen Myers, by his sister and next friend, Lou R. 
Myers, filed this suit against the Houston & Texas Cen- 
tral Railway Company, on the ist day of June, 1874, to 
recover of that company damages sustained by him, be- 
cause of personal injuries received on the 17th day of 


September, 1873, while in the employment of said com- 
pany as a brakeman. 

The petition charged that he was hurt while endeavor- 
ing to couple a train, and that he was so hurt because 
the said company had failed to furnish suitable links to 
make couplings, and because of the incompetency of the 
party who had charge of the engine at the time he was 
injured. The plaintiff also alleged that the company 
knew before and at the time he was injured of the 
incompetency of its servant, and with this knowledge 
retained him in their employment. 

Plaintiff alleged that he was injured on the 17th day of 
September, 1873, at Manor station, on the line of defend- 
ant’s road, in Travis county, Texas, while he, in his 
capacity as a brakeman, was endeavoring to couple cars; 
that the injury was caused by an incompetent person 
having charge of the engine, and who suddenly, and 
without giving any signal, backed the train upon him; 
that the incompetency of the person having charge of the 
engine was then known to defendant, but not to plaint- 
iff; and that another cause of his injury was, that he was 
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compelled to use a short, bent and defective link that 
was furnished to him by defendant with which to make 
the coupling, and that he did not at the time, until it was 
too late, know that such link was defective, but that such 
defect was known to defendant before and at the time 
plaintiff attempted to use it; that defendant failed and 
refused to provide suitable links with which to make 
couplings; that in consequence of said injury he had been 
put to great expense, in the sum of $700 for medical 
attention and medicine; and for nursing, in the further 
sum of $750; that he had been injured and his hand de- 
stroyed for life; that he had suffered much physical pain, 
for all of which he claimed damages in the sum of 
$30,000; that said injury was caused by no fault or negli- 
gence on his part, but that his injury was wholly caused 
by the fault and negligence of the defendant, and prayed 
for citation, and, upon hearing, for judgment for damages 
claimed, together with costs and for general relief. 

Defenses filed were: general demurrer; general denial; 
and special answer, charging that if plaintiff was ever 
injured, it was by his own carelessness, and not by the 
fault, carelessness or negligence of defendant. 

On August 11, 1874, the court made and caused to be 
entered the following order in substance: 

“*L. R. Meyers, guardian of the minor, J. A. Myers, has 
leave to make herself party plaintiff and leave toamend.” 

November 17, 1874, the plaintiff filed an amended peti- 
tion, in substance, that his injury was caused by the 
gross carelessness and culpable negligence of defendant’s 
servants; that they were totally incompetent, and that 
their incompetency was know to defendant before and at 
the time plaintiff was injured. 

The case was tried on the 25th day of November, 1875, 
and resulted in a verdict and judgment in favor of ap- 
pellee and against appellant for $10,000. 
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Geo. Goldthwaite and Baker & Botts, for appellant. 


Collard & Field and Stuart & Barziza, for appellee, in 
support of their position that the company was liable for 
failing to furnish a proper link for coupling, and on ac- 
count of the incompetency of the fireman who under- 
took to act as engineer, cited Houston & Texas C. R. W. 
Co. v. Dunham, 49 Tex., 181; G. N. R. R. Co. v. Doyle, 
id., 190; G., H. & S. A. R. R. Co. v. Dillahunty, de- 
cided by this court March 26, 1880, and reported in Texas 
Law Journal, June. 2, 1880; 1 Redfield’s Law of R. W., 
4th ed., p. 518; Wharton on Neg., pp. 206-224; Gilman 
v. Easton R. Co., 10 Allen (Mass.), 236; Gilman v. E. R. 
Co., 13 Allen (Mass.), 441; Faulkner v. Erie R. R. Co., 
49 Barb. (N. Y.), 327; Chicago & G. E. R. Co. v. Hornly, 
28 Ind., 30, 31; Ford v. Fitchburg R. R., 10 Mass., 260; 
Snow v. Housatonic, 8 Allen (Mass.), 441; Hand v. Ver. 
& Can. R. R., 32 Vt., 473; Smith v. N. Y. & H. R. R. 
Co., 6 Duer, 225; Chicago R. R. Co. v. Lovett, 45 IIL, 197; 

‘like v. The B. & R. R. Co., 53 N. Y., 549; Harper v. St. 
Louis R. R., 47 Mo., 567; Saunry v. N. Y. Cent., 49 N. 
Y., 521; Greenleaf v. Til. C. R. R. Co., 29 Iowa, 36-49; 
Gibson v. Pacific R. R., 46 Mo., 263. 

They also contended that knowledge on the part of 
plaintiff that one of the links was defective, and that the 
train was not properly supplied with links, does not im- 
pair his right to recover, citing H. & G. N. R. R. Co. v. 
Randall, 50 Tex., 260; Brandon v. Man. Co., 51 Tex., 121; 
Greenleaf v. D. & Sioux City R. R. Co., 33 Lowa, 35; 
Krory v. Chicago R., 32 Iowa, 357; Snow v. Housatonic 
R. R., 8 Allen, 441; Keegan v. W. R. R. Co., 8 N. Y., 
175; Chicago & A. R. v. Shannon, 43 Ill., 338; Greenleaf 
v. Ill. C. R. R. Co., 29 Iowa, 14. 


Warts, J. Com. App.— By the pleadings the appellee 
sought a recovery upon the two grounds: 


1st. That the injury was caused by the gross neglect 
VoL. LV—8 
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and incompetency of his fellow servants, and that the 
company knew of their said incompetency before the in- 
jury, and did not discharge them, etc. 

2d. That the injury was the direct cause of a defective 
coupling link that the company had furnished for use on 
its train, and that the company knew of the defect at 
and before the injury, but the defect was not known to 
him at the time. 

As to the first branch of the case thus made, the prin- 
ciples of law necessary to be applied in the disposition 


_ thereof are well settled. In operating trains upon a rail- 


road, the company is bound to use reasonable care in 
selecting the servants to perform the various and often 
hazardous duties necessary to that end; and that each 
servant thus engaged has the unquestioned right to rely 
upon, and expect, that the company will use such care in 
selecting his fellow servants. If the servant is injured, 
while in the discharge of his duty, by the negligence or 
incompetency of his fellow servants, and it is made to 
appear that the company had not used reasonable care in 
selecting such fellow servants, or, after being informed of 
their incompetency, retained them in its service, the com- 
pany would be liable to its servant for the injury result- 
ing from the neglect or incompetency of such fellow 
servants. 

The appellee in his petition claimed that the injury re- 
sulted from the gross neglect and incompetency of his 
fellow servants, and that the company knew of their in- 
competency before the injury. 

He claims that the injury occurred while he was in the 
discharge of his duty as brakeman, attempting to couple 
the cars constituting the train; and that it was caused by 
the fact that the engineer was not on the engine, and 
that the same was being operated by the fireman, who 
was incompetent for that business. 

The testimony of appellee shows that the engineer oper- 
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ating the train was a good engineer, and competent for 
that business, and in this he is sustained by other evi- 
dence in the record; that the fireman was on the engine 
operating the same; that the engineer was not on the en- 
gine; that he, appellee, was trying to couple the cars with 
a defective link, when the fireman, without giving any 
signal, backed the engine rapidly upon him, and caught 
and mashed his hand between the cars. The other evi- 
dence in the record, and about which there is no conflict, 
shows that the engineer was standing on the ground near 
the engine, directing the fireman in its movement, and 
that the fireman was in this way operating the engine in 
making up the train; and that this was usual in switching. 

Conceding that it was an act of negligence upon the 
part of the engineer to leave the engine in the hands of 
the fireman, to be operated by him, and that it was an 
act of negligence for the fireman to attempt to operate 
the same, still the testimony shows that the engineer 
selected by the company, and placed in charge of the 
engine, was a good and competent man for the business; 
and that this is the isolated act of negligence shown by 
the record, upon his part. Neither is there any complaint 
but that the fireman wa; a good and competent man for 
the business for which he had been selected, and to which 
he had been assigned by the company. 

If, as claimed by appellee, the injury was the direct re- 
sult of negligence of the engineer and fireman, then he 
not only fails to show the use of reasonable care upon the 
part of the company in selecting and retaining such ser- 
vants, but he affirmatively shows that the engineer is a 
good and competent man for the business. Upon clear 
and well established principles of law, appellee could not 
recover for the injury on account of the neglect of his 
fellow servants, under the facts and circumstances of this 
case. See Railroad Co. v. Miller, 41 Tex., 273; Price v. 
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Navigation Co., 46 Tex., 535; Robinson v. Railway Co., 
id., 540; Pierce on Railroads, p. 359, note 7. 

The company is required, by the plainest dictates of 
reason and rules of law, to furnish to its servants operat- 
ing trains, good, sound and suitable machinery, apparatus 
and material necessary in the conducting of that business; 
and generally, the company is lable to its servants for 
injuries resulting from the use of defective machinery, 
apparatus or material in the discharge of their duty, pro- 
vided the company knew, or could have known by 
reasonable care, that the same was so defective or unfit 
for the purposes for which it was furnished. This rule 
is subject to a qualification founded in reason, and amply 
sustained by authority, and that is, if the servant, after 
having knowledge of the defective machinery, apparatus 
or material, remains in the service and attempts to use 
the same, and is thereby injured, he cannot recover of 
the company for such injury. Pierce on Railroads, 
p. 379, note 4. 

The appellee in his petition claims that the injury in 
this case resulted directly from his attempting to use, in 
the discharge of his duty, an imperfect and unfit coupling 
link that had been furnished by the company for that 
purpose; that he did not know of such defect until he was 
injured, but that the company did know of it, at and 
before the time of the injury. 

This is the case madé by the petitioner; but the testi- 
mony adduced to sustain the same makes a case quite 
different, in many of its features. The evidence estab- 
lishes, beyond any doubt, that the appellee was injured in 
attempting to couple cars; that, in making the effort to 
couple the same, he was using the end link of a switch 
chain, and not a coupling link; that the link he was trying 
to use was entirely unfit for that purpose; that it was about 
six inches long and bent, whereas the coupling links were 
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straight and about ten inches long. There is no evidence 
in the record tending to show that the company had 
furnished or intended that it should be used as a coupling 
link, nor is there anything in the record showing but that 
the same was well adapted and entirely suited for the pur- 
pose for which it had been furnished by the company, to 
wit, the end link in a switch chain. The evidence clearly 
shows that, in the discharge of his duty as brakeman, he 
undertook upon his own responsibility and at his own 
peril to use the end of a switch chain instead of a coup- 
ling link, an instrument wholly foreign in its uses and 
purposes to that of a link for coupling freight cars. Ap- 
pellee testifies that if he had been using a coupling link 
that he could have made the coupling without getting in- 
jured. In any view of the testimony, it is clear and be- 
yond dispute that appellee’s injuries resulted from his 
attempt to substitute the end of a switch chain for a 
coupling link, and use the same in a way and for a 
purpose entirely different from that for which it was 
furnished or intended to be used. 

According to his own testimony, appellee showed a 
reckless disregard of his own personal safety in attempt- 
ing to couple cars with the link he describes. 

Weare of the opinion that the judgment is not sustained 
by the evidence, and that the court erred in overruling 
appellant’s motion for a new trial, and that the proper 
disposition of this appeal would be to reverse the judg- 
ment and remand the case. 

REVERSED AND REMANDED. 


[Opinion delivered April 26, 1881.] 
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Henry We tsH v. J. H. Brirron. 
(Case No. 4277. 
1. FRAUDULENT ASSIGNMENT.— An assignment which reserves an indi- 
vidual advantage to a member of the mercantile firm making the 
assignment is invalid as to creditors; but an assignment which 
makes preferred creditors of a firm, one of whose members is also 
a member of the failing firm, is not rendered invalid for that cause. 





APPEAL from Grayson. Tried below before the Hon. 
Joseph Bledsoe. 

Keep & Yates, a wholesale grocery firm, made an as- 
signment by deed to J. H. Britton. The deed purported 
to convey all the property of Keep & Yates to Britton, 
and to provide that Britton should sell the same, collect 
the notes and accounts and apply the proceeds to the pay- 
ment of the debts in the order and manner specified in 
the deed. On the 17th day of January, 1879, Henry 
Welsh filed suit against Keep & Yates on a debt which 
was due prior to the day on which the assignment was 
made, and on the same day caused a writ of garnishment 
to be issued and served on Britton. November 24, 1879, 
Welsh recovered judgment against Keep & Yates for the 
sum of $582.80, with interest and costs. March 14, 1879, 
Britton answered as garnishee, denying indebtedness and 
possession of property and effects.. The answer was con- 
troverted by Welsh, and issues made up under the direc- 
tion of the court, in which Welsh attacked the assignment 
as fraudulent and invalid, and sought to subject the pro- 
ceeds of the assigned property to the payment of his 
claim. Trial by jury, resulting in a verdict for the garni- 
shee, upon which judgment was rendered. 

The firm of Bond & Caruthers, composed of Samuel R. 
Caruthers and Monroe M. Bond, was named in the deed 
of assignment as a preferred creditor. Plaintiff claimed 
that Monroe M. Bend was also a member of the firm of 
Keep & Yates, and that Bond & Caruthers were made 
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preferred creditors in the assignment for the purpose of 
fraudulently reserving an interest and benefit to Bond. 
The testimony of Britton objected to by plaintiff was as 
follows: ‘‘The property of Bond & Caruthers was turned 
turned over to me as receiver by M. M. Bond and Mrs. 
Caruthers, the executrix of Caruthers, by a mutual writ- 
ten agreement. It was placed in my hands to’ wind up the 
business and pay the debts of the firm.” 


Finley & Pasco, for appellant. . . . If, as in this 
case, an insolvent firm makes an assignment for creditors, 
and prefers a debt of another firm, one member of which 
is also a member of the assigning firm, it is such a reser- 
vation to one of the assignors as will avoid the assign- 
ment. Kayser v. Heavenrick, 5 Kas., 224; Burrill on 
Assignments, 3d ed., secs. 198-200. 


Hare & Head, for appellee. 


OULD, ASSOCIATE JUSTICE.— It is not proposed to pass 
separately on each of appellant’s numerous propositions 
and assignments of error. We think the principal ques- 
tions arise out of the claim that Bond was a member of 
the firm of Keep & Yates, and that the assiguament made 
by that firm was invalidated because of a preference 
given to a debt due Bond & Caruthers, of which latter 
firm Bond had been a member. 

The evidence shows that the firm of Keep & Yates, 
wholesale grocers in Sherman, then composed of C. B. 
Keep and Thomas Yates, employed M. M. Bond as sales- 
man, his compensation to be a percentage of the net 
profits, or, as one witness testifies, at his option, a salary 
of $125 per month. The evidence shows, we think, that 
the only interest in the firm that Bond had was under 
this agreement, and that, at the time of the assignment, 
there was nothing due him, or coming to him, as his in- 
terest in the profits. The evidence shows that the parties, 
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at and after the making of this agreement, did not treat 
it as one of partnership, but that Bond was treated as 
an employee. There is, however, evidence to the effect 
that in February, 1878, a writ of garnishment from a 
justice’s court was issued against C. B. Keep, Tom Yates 
and M. M. Bond, alleged to compose the firm of Keep & 
Yates; that judgment was rendered on said writ against 
the garnishees; that a writ of certiorari was sued out 
in the name of the same parties, described as ‘‘ doing busi+ 
ness under the firm name and style of Keep & Yates,” 
removing said cause to the county court; the affidavit to 
the petition being made by M. M. Bond, and bond for 
certiorart Was given, purporting to be signed by each of 
the parties. The petition for certiorari did not seek relief 
on the ground that the firm was not composed of the 
three, Keep, Yates and Bond, nor deny the existence of 
that firm. That case resulted in the county court in 
judgment for petitioners. Yates testifies denying any 
know!edge that Bond was named as a partner in these 
proceedings,— says Bond was not a partner but was a 
salesman, who was to receive twenty per cent. of net 
profits, being guaranteed $125 per month. 

The charge of the court bearing on the question of the 
existence of the partnership was: 

‘“*Tf Bond was liable for the losses and debts, and was 
also interested in the profits of the firm of Keep & Yates, 
he would be a partner; but if he was only to receive a 
part of the net profits as wages, he would not be; and 
Bond could not b2 a partner unless the parties intended 
and agreed among themselves that he should be.” 

The following charge asked by appellant was refused: 

“Tf Bond was simply to receive a sum equal to a cer- 
tain portion of the profits of the business as compensation 
for his services, that alone would not make him a partner. 
But if, under the contract between him and Keep & 
Yates, he was to have an interest in the profits as profits, 
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that is, an interest in that undivided portion of the effects 
of the firm which might remain after deducting from fhe 

entire effects the capital invested together with the ex- 

penses of the business, whether such remaining portion 

be money or other property, he would be a partner.” 

It must be remembered that the question of partner- 
ship vel non was only material in so far as it affected 
the validity of the assignment. If, by reason of the 
terms of the agreement, or by reason of his holding him- 
self out as a partner, Bond had become liable as a partner 
for the debts of the firm, it might still be that, as between 
him and Keep & Yates, he had acquired no actual inter- 
est or ownership as partner in the firm property. The 
effect of the agreement in making Bond liable to third 
persons as a partner was one thing, and its effect in mak- 
ing him actually a partner in the firm property was a 
very different question, dependent on the intention of 
the parties as gathered from the agreement and the sur- 
rounding circumstances. Collyer on Partnership, secs. 
39-44. 

If Keep & Yates, as between them and Bond, remained 
sole owners of the firm property, the assignment of that 
property was their act alone, and its validity would not 
be affected by a preference to Bond. There is no ‘‘stub- 
born rule of law ” controlling the question of their part- 
nership znter sese, regardless of the intention of the 
parties; but on the contrary, the first object in determin- 
ing that question is to ascertain that intention. In the 
light of these principles, we are not inclined to think that 
the court erred in refusing a charge which left out of view 
the intention of the parties, nor that it committed any 
material error in the charge as given. But even if the 
charge went too far in giving too great prominence to in- 
tention, we are of opinion that the preference to Bond & 

Caruthers was not such as would have supported a ver- 
dict setting aside the assignment on that ground, and 
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that therefore the error in the charge should not lead to 
a reversal. 

Appellant asserts that: ‘If an insolvent person makes 
an assignment for creditors, and prefers a debt due an- 
other firm, one member of which is also a member of 
the assigning firm, it is such a reservation to one of the 
assignors as will avoid the assignment.” The case of Kay- 
ser v. Heavenrick, 5 Kas., 524, cannot be said to establish 
so broad a principle. There a preference was given to one 
Lowentholl, and one of the assigning firm was an 
equal partner with Lowentholl in the preferred claim — 
that fact not being known to the assignee or the creditors. 
This was held to be a secret trust for the benefit of that 
member of the firm and to invalidate the assignment. 
The fact of secrecy was given prominence. On the other 
hand, the case of Fanshawe v. Lane, 15 Abbott’s Pr. 
82, asserts the absolute right of an assigning firm to pre- 
fer such debts. The court below we think gave the law 
of the case in its charge as follows: 

‘*TIf you believe from the evidence that M. M. Bond 
was a partner of Keep & Yates, and any advantage was 
reserved to him individually in said assignment, you will 
find for the plaintiff; but if Bond was a member of said 
firm, and was also a member of or had been a member of 
the firm of Bond & Caruthers, then the fact that said 
Bond & Caruthers were among the preferred creditors 
would not vitiate the assignment nor entitle the plaintiff 
to recover simply on the ground that Bond & Caruthers 
were so preferred.” 

The evidence shows that Bond, of the preferred firm of 
Bond & Caruthers, was insolvent, and was largely in- 
debted to the estate of his deceased partner. The pre- 
ferred claim of $250 went into the hands of a receiver 
entrusted with the settlement of the business of Bond & 
Caruthers, and was applied to the debts of that firm. 
Even had it not been so applied, it would have been uised 
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in settling Bond’s indebtedness to the estate of his de- 
ceased partner. In no event could Bond receive any part 
of the proceeds of this preferred claim. Nor, so far as it 
appears, was he benefited by receiving any credit by rea- 
son of the preference. The claims of the creditors of 
Keep & Yates were not released. It is not perceived 
how, if Bond was a member of both firms, he was bene- 
fited by being credited on the indebtedness of Bond & 
Caruthers, rather than on the indebtedness of Keep & 
Yates; nor how, under the facts of the case, this prefer- 
ence could have operated a fraud on the creditors of Keep 
& Yates, even if Bond were a member of the firm. 
Under the evidence and the law we think that a different 
verdict would_have been erroneous. 

Looking at the entire charge in the light of the evidence 
and the issues joined, the law of the case appears to have 
been fairly stated to the jury; nor, in view of the evidence 
and issues, do we see any error in the refusal of instruc- 
tions asked. The propositions, presented under the as- 
signment of error that the court erred in overruling the 
motion for new trial, need not be considered, that assign- 
ment being too general. 

Nor is it deemed material to notice the assignments of 
error objecting to the admission or exclusion of evidence, 
further than to say that in each case we are of opinion 
that the court ruled correctly. 

Looking at the entire case our conclusion is that the 
judgment be affirmed. 

AFFIRMED. 


{Opinion delivered April 26, 1881.] 
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W. E. Guerry v. MARY PATTERSON ET AL. 
(Case No. 4350.) 


1, PRACTICE IN SUPREME COURT.—A ruling of the district court which, 
though abstractly erroneous, did not prejudice the rights of appel- 
lant, will not constitute a ground for reversal of the judgment. 

2. BURDEN OF PROOF — NEGOTIABLE NOTE — CHARGE OF COURT.— The 
possession by plaintiff of a note payable to order, and held by him 
before maturity, constitutes, in a suit thereon, a prima facie case 
entitling him ordinarily to recover; the burden of proof is then 
shifted upon defendant, and in such case, where the real issues 
were ownership of the note by plaintiff, and payment, a charge of 
the court that the burden of proof is upon the plaintiff, and to en- 
title him to recover he must ‘“‘ satisfy the jury by a preponderance 
of evidence that he is entitled to recover,” held error, which, under 
the peculiar facts of the case, required a reversal. 


APPEAL from Ellis. Tried below before the Hon. Geo. 
N. Aldridge. 
The opinion states the case. 


McCormick & Templeton, for appellant. 


John L. Cheek, for appellees. 


BONNER, ASSOCIATE JUSTICE.— Nathan Patterson and 
Wilson 8. Patterson, late merchants and partners under 
the firm name of N. Patterson & Son, doing business in 
Columbus, Ohio, being in failing circumstances, made a 
deed of assignment to appellant W. E. Guerin, of date 
September 28, 1877. Subsequently Wilson 8. Patterson, 
the son, absconded, carrying with him a large amount 
in money, $12,280, assets of the late firm. The father, 
Nathan Patterson, came to Texas and purchased a tract 
of land near Ennis from Moses M. Allen, for which 
he paid him in money $200, and executed and deliv- 
ered to him, payable to his order, two promissory notes, 
both of date June 3, 1878, one for $565, due January 1, 
1879, and the other for $1,200, due January 1, 1880, both 
bearing interest from date, and retaining a lien upon the 
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land to secure their payment. These notes, on the day 
they were executed, and almost simultaneous with their 
delivery, were transferred by the payee, Allen, by indorse- 
ment in blank without recourse on him. This indorsement 
was made in consideration of money paid to Allen 
through T. L. McCarty, who acted in the sale of the land 
as agent for both Patterson and Allen, and which money 
McCarty testifies that he had received at two different 
times from Nathan Patterson, but which had been de- 
posited in bank in the name of McCarty. The testimony 
of Allen tends to prove that he received in money $50 less 
than the principal of the two notes, but McCarty, who 
was acting as his agent, swears positively that Allen re- 
ceived the full amount of the principal. McCarty, Allen, 
Nathan Patterson and an old gentleman by the name of 
Wilson, and who was a brother-in-law of Patterson, were 
present. Wilson left soon afterwards for his home in the 
state of Ohio, and his testimony is not taken to throw 
light upon the transaction. It is in evidence that after 
the payment of the money to Allen, Nathan Patterson 
picked up the notes from the table on which they were 
lying and put them into his pocket. As disclosed by the 
testimony, they were next heard of in the possession of 
the son, Wilson 8. Patterson. They subsequently came 
into the possession of the assignee, Guerin, through the 
attorney of Wilson §S. Patterson, after he had been ar- 
rested as an absconding debtor, but whether delivered up 
by him voluntarily or under duress, the testimony is con- 
flicting. Guerin, as such assignee, obtained possession of 
the notes in May, 1878, prior to the maturity of the one 
for $1,200, 

Nathan Patterson, subsequently to the execution of the 
notes, died. The notes having come into the possession 
of Guerin, the assignee, this suit was brought by him 
against Mary Patterson, the wife of Nathan Patterson, 
and also against his children, including the son, Wilson 8. 
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Patterson, it being alleged that there was no administra- 
tion on the estate of N. Patterson, and none necessary, 
and it being proven that he owed no debts to Texas cred- 
itors. Guerin, the plaintiff below, alleged that he held 
and owned the notes as such assignee, and prayed judg- 
ment upon them and for the enforcement of the lien on 
the land. He further alleged that if it should be shown 
that they had in fact been paid, that the payment had 
been made out of assets of the late firm of N. Patter- 
son & Son, to which he was entitled as assignee, and that 
therefore he was equitably entitled to the land as such 
assignee, and prayed for this in the alternative. 

Judgment upon verdict of a jury was rendered against 
assignee Guerin, plaintiff below, from which he prose- 
cutes this appeal. 

There are fifteen alleged errors assigned. One of these 
is that the court erred in sustaining the demurrer of de- 
fendants, which presented the question that plaintiff 
Guerin could not sue as an assignee appointed by the 
laws of Ohio, a sister state. 

The petition alleged the appointment of Guerin as an 
assignee, both by the deed of assignment made by N. 
Patterson & Son, and also by a probate court under the 
insolvent laws of Ohio. 

It does not become necessary to decide what the laws 
of Ohio are in regard to the appointment of an assignee 
for an insolvent debtor, or what rights an assignee under 
such appointment would have in this state. 

It is sufficient for the purposes of this appeal to say that 
the court below permitted him to prosecute this suit as 
assignee by virtue of his appointment by the deed of as- 
signment itself; and that, if the court below erred, it was 
under the circumstances but abstract error which did 
not prejudice the rights of plaintiff. 

The eleventh error assigned is that the court erred in 
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giving the following instruction to the jury in the closing 
paragraph of the charge: 

**'The burden of proof in this case is upon the plaintiff, 
and, to entitle him to recover herein, he must satisfy 
you by a preponderance of evidence that he is entitled to 
recover.” 

This will be considered in connection with the following 
assigned error: 

‘*The court erred in refusing to grant plaintiff's motion 
for a new trial because the verdict of the jury was con- 
trary to the law and the evidence, in this: 

First. ‘‘ Because the evidence showed clearly that the 
notes in suit were undischarged; that they were the prop-. 
erty of plaintiff as assignee; and that as assignee he was 
entitled to recover on them.” 

Second. ‘** Because the evidence showed clearly that 
Wilson Patterson obtained the notes with funds belong- 
ing to plaintiff as assignee; that N. Patterson put the 
notes in circulation; that plaintiff as assignee was the 
holder and owner thereof.” 

Third. ‘* Because the eyidence of the plaintiff entitled 
him to a verdict, and was not contradicted nor overthrown 
by the evidence of the defendants.” 

It has been the uniform practice of this court from an 
early day not to disturb the verdict of a jury rendered 
upon conflicting testimony, unless in exceptional cases, 
when there was so great a preponderance of evidence 
against the verdict as to show that it was manifestly 
wrong. Embarrassment has frequently been felt in the 
application of this rule, when, from the case as presented 
by the record, we as jurors would have decided otherwise. 
The practice, however, has been sustained because of the 
desire of the court not to infringe upon the province of 
the jury, and because of the necessity of the rule, as 
otherwise litigation would be protracted. The remedy in 
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proper cases, as has been repeatedly said, is with the 
judge presiding below, who not only has the right but 
whose duty it ts to set aside improper verdicts. Willis v. 
Lewis, 28 Tex., 191. 

But if a verdict which does not satisfactorily appear to 
accord with the evidence may, in our opinion, have been 
improperly influenced by a charge of the court, then we 
feel at liberty to interfere. 

In the case under consideration we are of opinion, in 
view of all the evidence, that the jury may have been 
thus influenced by the charge of the court that the bur- 
den of proof was upon the plaintiff Guerin, and that he 
must have satisfied them that he was entitled to recover 
by a preponderance of the evidence, however correct that 
charge may have been as a general rule. 

The ‘testimony shows that the plaintiff Guerin was the 
holder of the note for $1,200 before its maturity, under 
indorsement by the original payee. This constituted a 
prima facie case which ordinarily would have entitled 
him to recover, and the burden of proof was shifted upon 
the party who would defeat this right. The real issue on 
this branch of the case was whether the notes had in 
good faith been paid by Nathan Patterson, and if not, 
sohuld Guerin’s legal title to them be defeated by show- 
ing that as assignee he was not entitled to them. 

We are by no means prepared to say that the jury 
would have returned the same verdict had the charge 
not thrown the burden of proof, and the preponderance of 
evidence on those issues, upon the plaintiff. 

The testimony shows that Nathan Patterson came to 
Texas, leaving a very large proportion of the indebted- 
ness of the firm of N. Patterson & Son still unpaid, after 
the assignee had exhausted the available assets which 
came into his hands. That Nathan Patterson said that 
he had to borrow money to enable him to come to Texas. 
After coming here, the money which was advanced to 
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pay Allen for the notes was kept in bank in the name of 
McCarty. That the son, Wilson §. Patterson, had ab- 
sconded with a large amount in money, assets of the firm. 
That though the notes were dated June 3, 1878, and pay- 
able respectively January 1, 1879 and 1880, they were 
taken up almost immediately after their execution and 
delivery, by money placed in the hands of McCarty by 
Nathan Patterson, the maker, himself, leaving, however, 
outstanding by the recitals in the face of the deed, the 
lien upon the land to secure the payment of these notes. 
There is no explanation given from what source Nathan 
Patterson received this money, though under the circum- 
stances the burden of this proof would naturally be upon 
the defendants. The notes were afterwards found in the 
possession of the son, Wilson 8. Patterson, in a distant 
state, but by whom sent to him, and the circumstances 
connected with his receiving them, does not fully or satis- 
factorily appear. 

Under the evidence as disclosed by the record, we are 
of opinion that the assigned errors above set out were 
well taken, for which the judgment below is reversed and 
the cause remanded. | 

It does not become necessary to pass upon the other al- 
leged errors. 

REVERSED AND REMANDED. 


[Opinion delivered April 28, 1881.] 





W. L. Georce v. F. A. VAUGHAN, 
(Case No. 27514.) 


1, PLEADING.— A petition filed in a suit to recover damages for a refusal 
to record at legal rates an instrument required by law to be re- 


corded, which fails to state either that the defendant was clerk of 
VoL. LV—9 
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some particular court, and who, as such clerk, was authorized and 
required to record such instrument, or that he was authorized and 
required to record it, is bad on general demurrer. An allegation 
that the defendant was, at the time the instrument was tendered 
for record, clerk of court, is not sufficient. 


Error from Guadalupe. Tried below before the Hon. 
J. P. Richardson. 

George, plaintiff below, sued Vaughan, alleging that on 
the 9th day of May, 1870, and for at least days prior 
thereto, Vaughan was clerk of the ——— court of Guad- 
alupe county; that plaintiff, being a dealer and trader in 
cattle, and having at that date near Seguin a large drove 
of cattle under herd, which he was about to drive to a 
distant market, presented to Vaughan a bill of sale to the 
cattle to be recorded; that he applied to Vaughan to record 
the same, which he refused to do unless George would 
pay him $31.30 —alleging that the bill of sale contained 
less than twelve hundred words, including every ear 
mark, word and brand in the bill of sale; counting every 
letter and figure as a word, in each brand composed of 
more than one letter or figure — when, for recording, the 
law allowed him only twenty cents for each hundred 
words. Which sum of $31.30, in coin, George had finally 
to pay Vaughan in order to get his bill of sale recorded, 
and enable him, George, to move his cattle; that the 
maximum amount to which Vaughan was entitled for 
the work was $2.40, and that Vaughan had exacted of 
him $28.80 more than he was entitled to by law for the 
work. Also charging Vaughan with fraud, oppression 
and extortion in taking advantage of his circumstances 
(he, George, having a large drove of cattle on hand in 
the county, and anxious to get them to market) to extort 
from George more than Vaughan by law was entitled to; 
praying for $500 or 8600 damages as corrective and puni- 
tory, attorney’s fees, etc. 

Vaughan filed a general demurrer to the petition, which 
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was sustained by the court, and judgment rendered 
dismissing the petition, etc. 

The only error assigned was that the court erred in 
sustaining the demurrer of defendant to the petition of 
the plaintiff. 


W. E. Goodrich, for plaintiff in error. 


James H. Burts, for defendant in error. 


Watts, J. Com. App.— A general demurrer is an ob- 
jection to pleading for the want of substance, as contra- 
distinguished from a special demurrer, which is an 
objection ta the form in which a cause of action or ground 
of defense is stated. If the pleading is so defective in 
substance that it does not present such cause of action 
as would authorize a judgment to be rendered thereon, 
then it would be subject to the operations of a genera] 
demurrer. 

In the case of Lambeth v. Turner, 1 Tex., 367, in treat- 
ing of the operations of a general demurrer, Justice 
Lipscomb said: ‘It cannot avail, whatever informality, 
irregularity or defect there may be in any part of the 
petition, if there should be a good cause of action, inde- 
pendent of those objections.” 

And in the case of Williams v. Warnell, 28 Tex., 612, 
the court held that ** the legal effect of a general demurrer 
is to admit the facts pleaded to be true, but to deny that 
they constitute a cause of action or ground of defense.” 

From these and other cases decided by the supreme 
court, we deduce the true rule to be applied in testing the 
correctness of the ruling of the court below sustaining a 
general demurrer to a pleading, to be this: That, admit- 
ting to be true all the averments in the pleading, then 
does it constitute such cause of action or ground of de- 
fense as will sustain a judgment thereon? If it does, the 
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demurrer ought to be overruled; and if it does not, the 
demurrer should be sustained. 

‘ In the case before us the plaintiff did not sue for the 
statutory penalty of fourfold the amount extorted 
(Pasch. Dig., art. 3830), but for the $28.80 which he claims 
was an overcharge that he paid appellee, and for damages 
for detention, and for punitory or vindictive damages on 
account of the fraud, malice and oppression of the ap- 
pellee in refusing to record the bill of sale until he was 
paid the $30.30. 

The petition does not aver that appellee was the clerk 
of the district court of Guadalupe county. The clerk of 
the district court was then the only officer authorized or 
required by law to record bills of sale or other written 
instruments. Nor did the petition show that appelice, 
Vaughan, was authorized or required by law to record 
such an instrument. In our opinion, to constitute a cause 
of action, it was essential either to aver that the appellee 
was at the time the clerk of the district court of Guada- 
lupe county, or else that he was authorized and required 
by law to record such instrument; otherwise appellant 
could not recover money knowingly, and in the absence 
of mistake or fraud, paid to a private individual for ser- 
vices performed. And it is equally clear that he could 
not recover damages for delay, caused by the refusal of a 
private individual or person not authorized or required to 
perform the services, for refusing to be employed except 
for a stated amount. 

A proper disposition of this case will be to affirm the 


judgment. 
AFFIRMED. 


{Opinion delivered April 29, 1881.] 
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GEORGE M. Por ET AL. V. JOHN BROWNRIGG ET AL 


(Case No. 2736.) 


1, COMMUNITY PROPERTY.—A married man, to whom was issued, as 
such, a land certificate for a league and labor of land, in 1838, 
transferred it during the life-time of the wife by the following as 
signment: ‘‘I, for myself, my heirs, legal representatives and assigns, 
sell, relinquish and dispossess myself of all my right, title and inter 
est for the within claim to Wm. M. Shepherd, his heirs and assigns.” 
In a suit against the claimants of the entire league and labor under 
that assignment, brought by those claiming the community interest 
oi the wife, held, 

(1) The certificate being community property, the husband’s 
rizht to dispose of it was absolute. 

(2)_His conveyance of “all his right” was a conveyance of the 
entire certificate. 

2. PracticeE.— The improper submission to a jury of the construction 
of an instrument in writing affords no ground for reversal, whep 
the judgment rendered was manifestly correct. 


AppEAL from Travis.. Tried below before the Hon. J. 
P. Richardson. 

Suit instituted in April, 1874, by the appellants, claim- 
ing as heirs of Frances E. Poe, wife of George W. Poe, 
an undivided half of George W. Poe’s headright league 
and labor of land, against Brownrigg & Hatch, who 
claimed to be owners of the other half, and to whom the 
patents were issued for the whole league and _ labor; 
and praying partition of the same, ard that their title be 
established. The land was located in two surveys. 

The defendants pleaded a general denial. They further 
aver that the certificate upon which the land was located 
was sold by George W. Poe on the 2d of April, 1839, 
during the existence of the marriage of George and Fran- 
ces, to Wm. M. Shepherd, eight or ten years before it 
was located. They also pleaded the statute of limitations 
and that plaintiffs’ demand was stale. 

In amended petitions, plaintiffs alleged that the lands 
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sued for were located by virtue of the certificate; that 
the certificate was ‘“‘ ganancial property” of George and 
Frances; that George agreed with Shepherd to locate it 
and get out patent to the same for one-half, the other 
half to be for the benefit of Mrs. Poe. That the transfer 
to Poe was intended as a transfer of only one-half. 

The transcript contains numerous pleas and averments, 
but as there was no ruling by the court upon them, nor 
evidence produced under them, they will not be noticed. 

The case was submitted to a jury, who found for the 
defendants; and a motion made for a new trial was 
overruled. 

On the trial, the facts proven were, for the plaintiff: 

The original certificate to George W. Poe for one 
feague and labor of land, issued March 17, 1838. 

A transfer indorsed thereon as follows: 

**I, for myself, my heirs, legal representatives and as- 
signs, sell, relinquish and dispossess myself of all my 
right, title and interest for the within claim to Wm. M. 
Shepherd, his heirs and assigns. 

(Signed) ““Gro. W. Por. [1 8.] 

“Witnesses: D. CARROLL Brent, Ropert PaAGe. 

** Houston, April 20, 1838.” 

Appended thereto were the proofs of its execution. 

It was shown that Mrs. Poe had made advertisement of 
the loss of this certificate, and obtained a duplicate from 
the land office, but afterwards cancelled it, the original 
having been returned. 

It was admitted that George and Frances were married. 
They lived together in Texas from 1836 to 1839, and that 
he died in 1844; that Frances died in 1871; that the 
plaintiffs are her sole heirs. 

The field notes of the surveys upon the original certifi- 
cate, made October 18, 1853, and January 10, 1854, were 
read. Upon these, the land was patented to Brownrigg 
Hatch, assignees. 
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This is all the testimony introduced upon the trial 
material to the issue involved. 

The assignments of error are: 

1. That the court erred in charging the jury “ that if 
George W. Poe did sell the whole certificate to Shepherd, 
that he intended to convey the interest of his wife as 
well as his own, then you will find for the defendant.” 

2. And in charging that every allegation which is 
material must be proved. 

3. Insubmitting to the jury the question of law involved 
in the construction of the transfer by George W. Poe, 
without instructing them as to the legal force and effect 
of the same in connection with the consideration for the 
same alleged in plaintiffs’ petition, and not denied; failing 
to separate questions of law and fact. 


4. In overruling the motion for a new trial. 
5. In rendering judgment for defendant. 


G. R. Freeman and Moulton & Doom, for appellants.— 
That Geo. W. Poe and his wife each had a distinct and 
individual interest or right of property in the certificate, 
amounting to one-half the whole, is too well settled by 
the decisions of this court to be questioned. Babb v. 
Carroll, 21 Tex., 767; Wood v. Wheeler, 7 Tex., 19, 20; 
Wright v. Hays, 10 Tex., 133. 

And when Geo. W. Poe expressly sold and relinquished 
his own interest, right and title, prefacing the words of 
conveyance by the words, ‘‘I, for myself, my heirs, legal 
representatives and assigns,” he clearly excluded the idea 
that he was selling for his wife. That he had the power 
to sell her interest, if he had chosen to do so, is not to be 
questioned; and, had he used language indicating a pur- 
pose to sell the certificate as a whole —had he used the 
words, ‘‘I sell and convey the within claim to Wm. M. 
Shepherd,” there could (it may be) have been no question 
that he included his wife’s interest. But he chose to use 
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the words of a mere quit-claim deed, universally employed 
to indicate a qualified or restricted conveyance, to wit, the 
words ‘“‘relinquish . . . my right, title and inter- 
est;” and that in reference to a thing in which he con- 
fessedly had but an interest of one-half. And, as if 
careful to make it beyond question that he was not selling 
for his wife, he prefaced the words of conveyance by 
cautionary words, expressly showing for whom he was 
selling. He said, ‘‘I, for myself, my heirs, legal repre- 
sentatives, . . . sell, relinquish, . . . allmy 
right, title and interest.” 

The sale and relinquishment of a man’s right, title and 
interest in a thing are universally understood to mean a 
very different thing from an absolute sale of the thing 
itself. The use of these words raises the presumption 
that the seller is careful to sell only what he himself 


strictly owns in the thing, and no more. They have 
always been held as an advertisement to the party taking 
the conveyance that the vendor was not proposing to 
convey more than, in fact, he held in his own individual 
right. Hamman v. Keigwin, 39 Tex., 42; Carter v. 
Wise, id., 275; Rogers v. Burland, 34 Tex., 452, and 
cases therein cited. 


Fulmore & Wooldridge, for appellees. 


QuINAN, J. Com. App.— This suit is brought by the 
heirs of Mrs. Poe to recover of the defendants one un- 
divided half of a league and labor of land (in two sur- 
veys), patented to defendants Brownrigg & Hatch, as 
assignees of George W. Poe. 

The land was located by virtue of George W. Poe’s 
headright certificate for one league and labor, issued in 
1838 to him, he being a married man. 

The certificate was transferred by Poe during the life- 
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time of his wife. The transfer is indorsed on the certifi- 
cate, and is as follows: 

‘I, for myself, my heirs, legal representatives and 
assigns, sell, relinquish and dispossess myself of all my 
right, title and interest for the within claim to Wm. M. 
Shepherd, his heirs and assigns. 

‘*Gro. W. Poe. [L. s.] 

** Witnesses: D. CARROLL BRENT, ROBERT PAGE. 

“Houston, April 20, 1838.” 

The claim of plaintiffs Poe and others is that this 
transfer does not convey but one-half of the certificate, 
and consequently that one-half the land belongs to them. 

Manifestly this position is erroneous. The certificate 
was community property of Poe and wife, and during 
the life-time of the wife he had the absolute right to dis- 
pose of it. Wright v. Hays, 10 Tex., 130. 

The transfer purports to sell and dispossess him of all 
‘his right, title and interest” init. His right was to dis- 
pose of the whole of it, and that he effectually did by 
the transfer and deliyery of it. 

The plaintiffs had no right to the land, and the verdict 
against them was the only one which could have properly 
been rendered. There was no proof impeaching the 
transfer. In fact, the plaintiffs’ case rested solely upon 
the construction they put upon this transfer, and that 
construction was not sound. 

Complaint is made of the charges of the judge. We 
think there was error in submitting the proper construc- 
tion of the instrument to the jury, but that is an error 
of which the appellants cannot complain. 

There is no error in the judgment, and it ought to be 
affirmed. 


AFFIRMED. 
[Opinion delivered April 29, 1881. 
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JONES V. STALLSWORTH. 


(Case No. 2710.) 





1, In;unctTIOoN.— Proceedings at law will not be enjoined on the ground 
of want of jurisdiction in the court in which the proceedings are 
instituted. 

2. Same.— An injunction from the district court will not lie to restrain 
a justice of the peace from adjudicating causes arising under a 
statute, on the ground that the statute is violative of the con- 

stitution. 












ArpcaL from Falls. 
Prendergast. 
Injunction suit brought by H. R. Jones et al. against 


N. Stallsworth, as justice of the peace, to enjoin him 


Tried below before the Hon. D. M. 


eo 


q from issuing any process, taking any affidavits, or hear- 
i} ing and determining any cases that may arise, for the en- 
; forcement of an ‘** Act for the protection of the farming 
interests of the state, passed May 16, 1873.” The petition 














alleved that an election had been had, as contemplated by 
the statute referred to, resulting in- the adoption of the 
law by the people to whom it was submitted; that peti- 
tioners and others (who were not named), in whose be- 
half they professed to sue, were interested in the operation 
of the law, by reason of having stock within the territo- 
rial limits embraced and included under the law; that the 
law was unconstitutional, and in its operation would 
provoke vexatious litigation and bad feeling between 
neighbors. The petition alleged that the justice had also 
issued the proclamation which, accord-ng to the terms of 
the law, puts the same in force. 

The injunction was granted; at the hearing, on motion, 
the same was dissolved and the cause dismissed. 










T. P. & B. L. Aycock, for appellants. 


[No brief for appellee on file. } 











JONES V. STALLSWORTH. 





Opinion of the court. 





WALKER, P. J. Com. App.— There is no merit in the 
plaintiffs’ petition for injunction; the judge ought to 
have refused to grant it; but having done so, the court 
properly dissolved the injunction and dismissed the cause. 

** Every judge is supreme and independent in his own 
sphere, and cannot be restrained in the discharge of his 
functions by the process of injunction.” High on Inj., 
sec. 46; Sanders v. Metcalf, 1 Tenn. Ch., 419. Proceed- 
ings at law will not be enjoined on the ground of want 
of jurisdiction in the court in which the proceedings are 
instituted. Nor will equity enjoin proceedings in another 

. court of competent jurisdiction where adequate relief may 
be had by appeal from the order of such court. 1 High 
on Inj., sec. 89. 

The petition of the plaintiffs sought to supersede, by 
injunction, the operation of a law, on the allegation of 
its unconstitutionality, Invoking the fiat of one jucge to 
command another judge to abstain from the exercise of 
his authority as such over a portion of those laws which 
it is his duty and right to determine rights uncer. Thus 
to supersede the exercise of the judicial function would 
have at the same time the effect to enjoin the law itself. 
To perpetually enjoin the enforcement of a law is to 
annul the law by judicial decree; such a power as this 
belongs to the legislative department, which enacts laws, 
and at its will annuls them by repeal. The judicial power 
construes and applies the law, but it cannot decree that 
an enactment of the legislature shall not be enforced by 
the courts, so as to thereby directly operate upon the 
constitutional appliances of government for its adminis- 

tration. The courts determine rights under the constitu- 
tion and laws, ascertaining and determining for that 
purpose the constitutionality and validity of any law on 
which rights depend; but they have no power whereby 
they may decree that legislative action shall, in effect, be 
directed and controlled by the interposition of a judicial 
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veto. As well might a court enforce the governor to veto 
a law enacted by the legislature, and deemed by the 
judge to be unconstitutional, as to command other courts, 
and all officers and citizens to disregard it. The judicial 
power may not thus interfere with separate powers of 
government confitled to the legislative branch, and which 
are distinct from its own. 

There is no assignment of errors filed by the appel- 
lants; and we need not have given, perhaps, special con- 
sideration to the questions which we have noticed, as it 
is apparent that there is no error in the record of a char- 
acter which requires revision, unless assigned as such. 

The constitutionality of the act in question is discussed 
in the brief of appellants’ counsel, but the consideration 
of that question is not involved in this appeal; the dis- 
missal of the cause and the dissolution of the injunction 
was proper, regardless of the validity of the law. 

Our conclusion is that the judgment ought to be 
affirmed. 


AFFIRMED. 
[Opinion delivered April 29, 1881.] 





JOHN L. CorDRAY ET AL. V. THE STATE OF TEXAS. 


(Case No. 4383.) 





1, SHERIFF’S BOND — ACTION.— One suit may be maintained on two of- 
ficial bonds given for two different years by a defaulting sheriff, 
the securities being identical on each; nor is it material that one of 
the bonds was made payable to the state of Texas, and the other to 
‘**R. B. Hubbard, governor of the state of Texas, and his successors 
in office.” 

2. Same.— The liability of sureties on the official bond of a tax col- 

lector, which by its terms binds the principal and sureties jointly and 

severally for its payment, subject to the condition that the prin- 
cipal will faithfully perform all the duties required of him by law 
as such collector, is not limited by writing opposite the signature of 
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each surety a specific amount, and causing the certificate of their 
acknowledgment to recite that they had each rendered himself 
liable for such specific amount. 

8. INTEREST — TAX COLLECTOR.— In a suit against a defaulting tax col- 
lector, in the absence of evidence showing when his collections 
were made, or that he was in default before the end of the fiscal 
year, interest, under the provisions of the act of August 21, 1876 
(Acts 15th Leg., 259), should be required of him on the amount for 
which he was in default, only, from the end of the fiscal year for 
which the collections were made. 


Error from Travis. Tried below before the Hon. E. 
B. Turner. 

Suit brought in the name of the state of Texas -guinst 
John T. Cordray as principal, and his co-defendants as 
his suretiesy upon two bonds given by him as sheriff and 
ex officio collector of taxes for Wharton county, for al- 


leged defalcation as such collector for the years 1876 and 
1877. 

One of the bonds was dated April 15, 1876, and made 
payable to the state of Texas in the penal sum of £4,000. 
The other was dated January 13, 1877, and payable to R 
B. Hubbard, governor of the state of Texas, and his suc- 
cessors in office, in the penal sum of $3,657.88. 

Both bonds had the same sureties and were conditioned 
for the faithful performance by Cordray of all the duties 
required of him by law as such collector, for and during 
the term for which he was elected sheriff of Wharton 
county. The first one bound the principal and sureties 
jointly and severally for its payment, subject to the con- 
ditions above stated, and opposite the name of each surety 
was written $1,333.334, making in the aggregate $4,000 — 
the penal sum of the bond. The certificate of the notary 
public, dated subsequently to the date of the bond, ap- 
pended to the bond, of the oath of the sureties, after 
naming each of them contains this recital: ‘‘ Who, after 
being by me duly sworn, deposes and says each for him- 
self separately, that they are each of them worth in prop- 
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erty, subject under the laws to execution, the amounts 
set opposite to their names, and for which they each ren- 
der themselves liable as sureties on said bond, over and 
above all their separate liabilities.” 

On the trial below a jury was waived, the bonds were 
introduced in evidence, also two statements of account 
from the office of the comptroller, of date July 7, 1880, 
showing a balance against Cordray as such collector for 
the year 1876 of $2,914.71, and for the year 1877 of 
$3,524.61, aggregating $7,925.13. Thecourt below allowed 
interest on the first of these amounts from January 1, 
1877, and on the second from January 1, 1878; and ren- 
dered judgment for the aggregate principal and interest 
against Cordray and the sureties for $7,657.88, being the 
penal sum of the two bonds added, and against Cordray 
separately for the remainder, $267.25. The statements 
from the comptroller’s office did not show the particular 
dates when the above amounts were collected by Cordray. 


Walton, Green & Hill, for plaintiffs in error. 

I. The court erred because the bond dated April 15, 
1876, did not authorize recovery thereon against the sure- 
ties for more than they had bound themselves, to wit, in 
the sum of $1,333.33$ each, such being the conditions of 
the contract as evidenced by the acknowledgment thereto, 
whereas the recovery was for the whole amount of the 
bond. Brandt on Suretyship, sec. 79. 

If. The court erred in charging interest at eight per 
cent. per annum from the 1st day of January, 1877, on 
the account for the year 1876, and from the Ist day of 
January, 1878, on the account for the year 1877, over the 
objections of the defendants thereto. Acts 1876, sec. 11, 
p. 261; R.S., art. 4742; Acts 1876, sec. 13, p. 261; R.S., 
art. 4744; Acts 1876, sec. 14, p. 262; R. S., arts. 4746-48; 
Acts 1876, sec. 7, p. 260; R.S., art. 4739; Acts 1876, sec. 26, 
p. 264; R. 8., art. 4764; Evans v. The State, 36 Tex., 323. 
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III. The court erred because the two bonds could not 
be joined in the same suit, inasmuch as the bond of 1877 
must be sued on in the name of the governor of the 
state of Texas. Sec. 32, Session Acts 1873, p. 147; sec. 
3, Session Acts 1876, p. 259; R.8., art. 4732; Chitty’s PL, 
pp. 3, 206, 207. 















J. H. McCleary, Attorney General, and Osceola Archer, 
for defendant in error. 











Bonner, ASSOCIATE JUSTICE.— 1. It is assigned as error 
that the two bonds should not have been declared upon 
in one and the same suit; the first being payable to the 
state of Texas, and the second to R. B. Hubbard, gover- 
nor of the state of Texas, and his successors in office. 
Evidently the bonds were both intended for the same 
general object; the penalty for the breach of both inured 
to the benefit of the state; and we do not think that it 
was error to have embraced them both in the same suit. 
2. It is also assigned as error, that, in the first bond, 
the sureties had bound themselves separately, each for 
the sum only of $1,333.334, and that judgment should 
not have been rendered against them jointly for the 
full penalty of that bond, but only for the amount 
against each for which they had separately bound them- 















selves. 

This precise question was before the court at the last 
Austin term (1880), in the case of Crutchfield v. The State, 
on a similar bond, of date February 15, 1876, in which it 
was decided, Chief Justice Moore delivering an oral 
opinion, that the mere addition in figures of ‘* $1,000,” 
opposite the name of each surety, and a similar recital 
in the subsequent affidavit accompanying that bond to 
the recital in the affidavit accompanying the one now be- 
fore the court, would not restrict the express liability 
contained in the body of the bond itself; however neces- 
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sary this may have been to advise the officers approving 
the bond of the solvency of the sureties. 

3. So much of the judgment of the court below as al- 
lowed interest on the two statements of account from 
January 1, 1877 and 1878, respectively, is further assigned 
as error. 

The previous laws upon the subject of the reports of the 
collectors of taxes to be made to the comptroller were 
changed by act approved August 21, 1876. 15th Leg., 259. 
Section 7 of that act provides that the collectors shall 
begin the collection of taxes on the first day of October. 

Section 8 gives to parties who failed to meet them at 
the appointed times and places the privilege to call at 
their office and make payment at any time between the 
first day of July and the last day of February. 

By section 13 of the act they are required, on and after 
June first, to make out and post at the court house and 
other public places in the county, their ‘‘lists of delin- 
quent and insolvent tax-payers,” and which, upon proper 
certificate by the commissioner’s court, shall entitle them 
to a credit on final settlement with the comptroller. That 
law seems not to have provided at what time those lists 
should be returned to the comptroller’s office. 

The fiscal years for 1876 and 1877 ended on the 31st day 
of August for such year, at which time the accounts of 
collectors were closed in the office of the comptroller, 
and the balance, if any, were shown against them, and 
when it would be reasonable to presume that they were 
wrongfully in default for such balance. 

In the absence of testimony, as in this case, showing 
when the amount sued for actually came into the hands 
of the collector, or that he was in default before the end 
of the fiscal year, we are of opinion that this would be 
the date from which to charge interest against him, and 
not the preceding 1st day of January, as was done by the 
judgment below. 
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There was error, therefore, in that judgment so far as 
interest was calculated upon the sum of $2,914.71 from 
January 1, 1877, instead of August 31, 1877, and upon 
the sum of $3,524.61 from January 1, 1878, instead of 
August 31, 1878. The amount of this difference will be 
deducted from the gross sum of $7,925.13, adjudged 
against Cordray; and for the amount, as thus corrected, 
being less than the penal sum of both bonds added, judg- 
ment will be rendered against him and the other defend- 
ants as his sureties; the costs of this appeal, however, not 
to be taxed against plaintiffs in error. Judgment below 
is reversed and reformed, in accordance with this opinion. 

REVERSED AND RENDERED. 


4 


{Opinion delivered April 29, 1881.] 





Bennett & Lockwoop v. CHARLES E. FRARY. 
(Case No. 4370.) 

. EVIDENCE — STATUTE CONSTRUED.— The inhibition contained in art. 
2248, R. S., against a witness testifying ‘‘ as to any transaction with, 
or statement by,” a deceased party, does not extend to conversations 
with a surviving partner of the deceased, though the testimony 
might result in establishing a contract with the firm. 

. Same.— When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, then 
the other contracting party, unless expressly excluded by statute, 
could be a witness. 

. Fact CAsE.— See opinion for reference to an erroneous charge, which, 
from the nature of the case, could not have affected injuriously the 
appellant, and offered no basis for a reversal of the case. “1% 

. EvipEncr.— A letter which formed the basis of a contract cannot; - 
in a controversy involving the provisions of a contract, be regarded 
conclusive as to its terms. ; 


APPEAL from Bexar. Tried below before the Hon: G. 


H. Noonan. ‘ 
VoL. LV —10 
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The appellee, Frary, brought suit on an alleged contract 
made by him for his firm of Asa Frary & Bro., on March 
1, 1878, with the firm of Bennett & Lockwood, of San 
Antonio, Texas. He alleged the contract to have been as 
follows, in substance: 

1. That Bennett & Lockwood agreed to receive, bale, 
poison and ship bison hides at San Antonio, for a com- 
pensation of one-fourth of a cent a pound. 

2. That Bennett & Lockwood agreed to sell the hides 
in New York for a compensation of two and one-half per 
cent. on the gross sales. 

3. That Bennett & Lockwood agreed to charge interest 
on all advances made, at the rate of seven per cent. per 
annum. 

The hides handled amounted to 643,570 pounds. The 
gross amount of sales in New York amounted to 
$37,781.37. 

The firm of Bennett & Lockwood, in the settlement of 
the hide business, charged Asa Frary & Bro. half a cent 
a pound for receiving, baling, poisoning and shipping at 
San Antonio, and five per cent. commissions on gross 
sales in New York, and on the advances they charged 
twelve per cent. interest. The plaintiff sued for these 
alleged overcharges. 

Defendants pleaded the general issue, and denied spe- 
cially the making of such contract as is alleged in plaint- 
iff’s petition. 

Under this answer defendants adduced testimony going 
to show that the contract was as follows: 

That Bennett & Lockwood were to charge Frary & 
Bre. for handling, poisoning, shipping, etc., the hides at 
San Antonio, the actual cost thereof, which was half a 
cent a pound. That on gross sales in New York the 
charge was to be five per cent. commissions, and that the 
interest on advances was to be twelve per cent., and that 
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therefore the charges were in accordance with the con- 
tract and there were no overcharges. 

The verdict and judgment were for plaintiff. 

Appellants assigned among other errors the following: 

I. The court erred in permitting the plaintiff, Charles 
Frary, to testify in this case as to the contract made be- 
tween him and the firm of Bennett & Lockwood, when 
the testator, W. A. Bennett, was living, and a partner in 
said firm, over the objections of said defendants. 

Il. The court erred in admitting the plaintiff, Charles 
Frary, to testify on the trial regarding transactions and 
conversations had between him and the firm of Bennett 
& Lockwood, during the life-time of the testator, W. A. 
Bennett, over the objections of defendants, and particeu- 
larly over the objections of the executrix, Mary F. Ben- 
nett. 

Charles E. Frary, the plaintiff, testified as follows: “ 1, 
for the firm of Asa Frary & Bro., made a contract with 
Bennett & Lockwood through J. $8. Lockwood, a member 
of the firm of Bennett & Lockwood, in relation to the 
handling, shipping and selling of our buffalo or bison 
hides. I went to Bennett & Lockwood’s bank in the first 
days of March, 1878, saw Mr. Lockwood and asked him 
what his firm would charge me for handling and market- 
ing the hides. Afterwards I, in company with Mr. Sam 
C. Bennett, went to the bank, and I then told Mr. Lock- 
wood what Ware’s offer was,” etc. 

There was no testimony as to statements made by the 
testator, W. A. Bennett, nor as to any transactions with 
said W. A. Bennett, except as would naturally follow 
from the partnership relation between said Bennett and 
J. S. Lockwood, with whom alone plaintiff dealt and had 
his conversations. 


Simpson & James, for appellants.— The statute (art. 
2248, R. 8S.) rendered the plaintiff, Charles E. Frary, an 













148 Benner? & Lockwoop v. Frary. [Austin Term, 





Opinion of the court. 





incompetent witness for himself, as to the contract with 
Bennett & Lockwood, or any transaction or conversation 
with Bennett & Lockwood under the facts of this case. 

On March 1, 1878, when the contract is alleged to have 
been made, and in fact during the continuance of the 
bison hide transaction, W. A. Bennett, a partner in th» 
firm of Bennett & Lockwood, was living. He died Octo- 
ber 23, 1878, before the filing of this suit. The legal rep- 
resentative of W. A. Bennett, viz., Mary F. Bennett, is 
sued as such representative and judgment asked against 
her. R.S., art. 2248; Alexander v. Lewis, 47 Tex., 4381; 
Lewis v. Aylott, 45 Tex., 203. 


Tarleton & Boone and L. D. Murphy, for appellee. 


GouLD, ASSOCIATE JUSTICE.—1. The plaintiff was ad- 
mitted to testify, not as to anything that transpired be- 
tween him and the deceased partner, Bennett, nor as to 
any statement by Bennett, but as to what passed bet ween 
him and the living partner, Lockwood; and although his 
testimony went to establish a contract with the firm, we 
think it was rightly omitted. R. 8., art. 2248. 

The disqualification to testify is only ‘‘as to any trans- 
action with, or statement by,” the deceased, and neither 
literally, nor in its spirit or reason, does it preclude a party 
from testifying as to a statement by, ora transaction with, 
one who is still living, and who may therefore testify 
himself as to the same matters. The statutes of dif- 
ferent states on this subject differ greatly; but the rea- 
son of the disqualification has not generally been held to 
apply in cases like the present. Says a recent text writer: 
‘*The exception does not incapacitate when the suit is 
against co-defendants, of whom only one is dead, when 
the contract was made either with the living co-defend- 
ant, or with the living and the dead concurrently. So 
when the deceased contracting party was represented in 
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the bargain by an agent who is capable of testifying, then 
the other contracting party, unless expressly excluded by 
statute, may be a witness.” Wharton Ev., sec. 469. 

2. Whilst the court was mistaken in telling the jury 
that ‘“‘the defendants deny any contract whatever with 
the plaintiff,” we are satisfied that this mistake in stating 
the defendants’ pleadings could not have misled the jury 
or have influenced their verdict. Throughout the entire 
case it must have been apparent to the jury that the sole 
issue between the parties was as to the terms of the con- 
tract — the fact that there was a contract being denied by 
neither. 

3. The case is one of conflicting evidence, peculiarly for 
a jury. There was evidence to support their verdict for 
either party, and, under well established rules, the verdict 
having been allowed to stand in the district court, will 
not be disturbed here. 

4. We see no error in the refusal of a charge asked 
making the letter of Ware conclusive as to the terms of 
the contract — that letter being claimed by the plaintiff 
to be only the basis of the contract— not the contract 
itself. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered April 29, 1881.] 





W. F. Orr v. Mary O’BRIEN. 
(Case No. 263-387.) 


1. FoRCED HEIRSHIP— WILL— COLLATERAL PROCEEDING — LImrrA- 
TION.— In March, 1845, a man died leaviag a will, and a wife sur- 
viving him. By the terms of his will, his wife, who was consti- 
tuted its sole executrix without bond, was given all his personal and 
real estate ‘‘ for and during her natural life-time, to be applied as 
she may deem best to the support and maintenance of herself” and 
their children. The will further provided, that, in the event of 
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the wife’s death, ‘such of the property as may be left” should be 
equally divided among the children, and declared it to be the pur- 
pose of the testator to make his wife ‘‘ the unrestrained controller ” 
of his property. The husband died in possession of real estate, sev- 
eral installments of purchase money on a portion of which were 
yet due the government, and which had been purchased during 
coverture. Ina suit brought by the heirs of the deceased against 
one in possession claiming under an absolute conveyance from the 
surviving wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidable only, and it could be attacked only by the parties, 
and in the manner and time, prescribed by law in a direct pro- 
ceeding had for that purpose. 

(2) An absolute conveyance of the property devised, made by 
the wife, vested title in the purchaser. 

(3) The wife could, independent of the will, make a valid con- 
veyance of the community property, to discharge a bond made by 
the husband to convey title, and to satisfy claims of the govern- 
ment against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four 
years’ limitation from and after the period when patent could have 
issued from the state to the obligee in the bond. 


APPEAL from Travis. Tried below before the Hon. J. 
P. Richardson. 

Suit instituted July 29, 1873, appellants claiming the 
lots in controversy as the heirs of Wm. 5S. Orr. Origi- 
nally this was an action of trespass to try title to lots Nos. 
7 and 8, in block No. 70, in Austin City; subsequently, by 
amendment, changed toa suit for partition and to try 
title. This amendment was filed June 1, 1874. Defend- 
ant filed, June 16, 1874, two amended answers, in one of 
which was pleaded the statutes of limitation and occu- 
pancy for more than one year in good faith, with valuable 
improvements; the other sets up in detail the circum- 
stances under which Mrs. Orr made the conveyances to 
one Wm. Custard; and also giving fully the consideration 
for which those conveyances were made, which will be 
found sufficiently stated in the opinion. 
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Below will be found a statement of title as claimed and 
shown by the records: 

Said lots 7 and 8, in block 70, according to the plan of 
the city, abut east on an alley, and west on Colorado 
street, and are each 46 feet wide by 160 feet long; but in 
1849 they were divided by lines run north and south, into 
three lots, each of which fronts north 534 feet on Bois 
d’ Arc street. This suit involves title to the west lot of 
the three. 

In 1839, ata public sale of Austin City lots, Neri Cham- 
berlain bought lot 8, and James Burk lot 7. On Febru- 
ary 20, 1840, all the purchase money for lot No. 8 had 
been paid to the government, and the patent issued to 
Neri Chamberlain. Chamberlain conveyed to McLure & 
Co. on the 6th of March, 1840. James Burk conveyed 
lot No. 7 to McLure & Co. on the 19th day of February, 
1840; and on the 10th of November, 1840, the third in- 
stallment of the purchase money due the government on 
lot 7, making $1,350, had been paid, leaving then due 
$450. The firm of McLure & Co. was composed of W. 
R. McLure, W. 8. Orr, T. 8. N. King and Thomas G. 
Gordon. Gordon conveyed his common interest in lots 7 
and 8 to W. 8. Orr on the 22d of July, 1840, and T. 58. 
N. King on the 4th of December, 1841. W. R. McLure 
never paid any money or contributed anything of value 
to the common fund of the W. R. McLure & Co. copart- 
nership. 

Appellants are the children of W. 5. Orr and Martha 
J. Orr. 

On the 28th of February, 1842, W. 8S. Orr executed to 
Wm. Custard his bond for title to lot No. 5, in block 
No. 70, and out-lot No. 31, in division O of the Austin 
City out-lots, thereby obligating himself to cause a patent 
to be issued therefor to Custard on the 1st day of May, 
is42. W. S. Orr died March 3, 1845, without having 
complied with his bond for title; and leaving a last will, 
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which constituted his widow, Martha J. Orr, sole execu- 
trix and legatee, with full power to dispose of all his 
property for the benefit of «herself and children, without 
bond, and without supervision by or accountability to the 
probate court. This will was duly probated January 26, 
1846, in Brazoria county. 

Wm. Custard applied to Martha J. Orr for his title to 
lots 5,in block 70, and 31, in division O, on the 7th of 
September, 1846 — more than four years and four months 
after the date when, by W. 8S. Orr’s bond, the patent was 
to issue to Custard; and she then made him an instru- 
ment purporting to be a conveyance of lots Nos. 5, 7 and 
8, in block No. 70, and signed it, ‘Wm. R. McLure & 
Co., by Martha J. Orr, administratrix of W. 58. Orr, de- 
ceased.” On November 28, 1846, she made another deed 
to him for lots Nos. 7 and 8, in block No. 70, and again, 
on May 1, 1847, still another to lot No. 5, in block 70, and 
No. 31, in division O. 

W.S. Orr had, in 1841, brought a suit in the district 
court of Travis county to divest out of W. R. McLure 
the interest that he apparently had in lots Nos. 5, 6, 7 and 
8, in block 70, and died pending the suit. Defendant 
claimed that Custard (the obligee in bond for title) bore 
the expense incident to procuring the final decree in that 
case, and that he also paid a balance of purchase money 
on lots 5 and 7, in block 70, to the government, and also 
paid Mr. Orr $50 in coin, in payment of a note he let 
Orr have, etc.; which payment, together with his deeds 
from Martha J. Orr and the running of limitation, it was 
claimed gave him, and gives appellee, the title to lots 7 
and 8, in block 70. 

Appellants claim title as the children and heirs of Wm. 
S. Orr, deceased. 

The case was tried June 23, 1875, and resulted in a ver- 
dict and judgment for appellee. 

The will of W. S. Orr will be found copied in the opinion. 
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Smith & Blackburn, for appellants. 

I. As survivor of the community or executrix of -the 
will, Mrs. Orr acted, and could act, only in a fiduciary or 
trust capacity; and could in that capacity convey nothing 
except for the payment of community debts of the es- 
tate. Now it is pretended by appellee that this was done 
as thus: That W. 8. Orr had, on the 28th day of Feb- 
ruary, 1842, made a bond for title to Wm. Custard, obli- 
gating himself by the Ist day of May, 1842, to make to 
Custard a title to, not the lots here in dispute, but lot 
No. 5, in block 70, and lot 31, in division O, and had died 
in March, 1845, without performing his promise, and 
therefore Custard held a debt against the community es- 
tate and an, incumbrance on it, and that to satisfy this 
claim the conveyances to Custard of these lots were made. 

II. Said bond was to be complied with on the ist day 
of May, 1842, and, not being complied with, Custard’s 
right of action accrued then, and the statute of limita- 
tions began to run against it then; and four years from 
that date, to wit, May 1, 1846, his right to maintain a suit 
against Mrs. Orr as survivor of the community or execu- 
trix of the estate, became barred. W. 8. Orr died, it is 
true, on the 5th of March, 1845; but there was no law in 
this state then suspending the running of the statute be- 
cause of the death of the debtor, though the court below 
so charged in effect. Such a law was not enacted in Texas 
until 1852, and even then it remained suspended only un- 
til an administrator was appointed. The right claimed 
by appellee for Custard was not a right to the specific 
performance of the bond; such a right, we admit, runs 
with the land, and after the lapse of four years Custard 
still had the right to demand, and Mrs. Orr was compelled 
to make him a deed to the lots named in the bond, and 
did do so on May 1, 1847; but the claim of Custard against 
the estate of Orr was for damages for failure to pay the 
last installment of purchase money on lot No. 5 and lot 
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No. 31, and to make the deed in compliance with the 
bond; it was a claim for money, and was barred on the 
Ist day of May, 1846. Glasscock v. Nelson, 26 Tex., 150. 

Ill. The 13th and 15th sections of the act of the 28th 
of January, 1840, absolutely prohibited the parent to dis- 
inherit his children except for certain specified causes to 
be expressed in the will, and which are not found in Orr’s 
will. Pasch. Dig., p. 644, and Rec., p. 83. And this act 
Was not repealed until July 24, 1856, many years after 
Orr’s death. As to the validity, scope and effect of said 
Jast will, the court below grievously erred in his charge. 
Haggerty v. Haggerty, 12 Tex., 460. The principle an- 
nounced in Haggerty v. Haggerty, has been re-affirmed 
in a number of cases. Charle v. Saffold, 13 Tex., 94 ef 
seq.; Portis v. Cummings, 14 Tex., 174. 


Shelley & Moore and Sheeks & Sneed, for appellee. 


Warts, J. Com. App.— The appellants claim title to one- 
half of the property in controversy as the heirs of their 
deceased father, W. 5S. Orr, alleging his death in 1845, 
and that the property belonged to the community of their 
said father and their mother, Martha J. Orr 

Appellee claims title to the whole of the property sued 
for. The record shows, and both parties claim, a regular 
title from the sovereignty of the soil down to the estate 
of Orr, and it is admitted by appellants that there is a 
regular chain of transfers from William Custard to the 
appellee. It is claimed by appellee that Custard acquired 
the title to the lots by and through the last will and tes- 
tament of said W.5S. Orr, and certain conveyances from 
Mrs. Martha J. Orr to Wm. Custard, the first of which 
is dated September 7, 1846, and the other November 28, 
1846. 

To meet this claim of title upon the part of appellee, 
the appellants claim that said last will and testament was 
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and is void as being in violation of the statute of forced 
heirship, which statute was in force at the time of the 
testator’s death. And this is one of the controlling and 
decisive issues in the case. The will is as follows: 

** REPUBLIC OF TEXAS, County of Brazoria: 

**'To all whom these presents shall come: Be it known 
that I, William 8. Orr, of the republic and county afore- 
said, being of sound mind and memory, but laboring un- 
der a disease which may shortly terminate my existence, 
do make and declare this my last will and testament: 

** First. To my wife, Martha Jane Orr, I give and be- 
queath the following property, viz.: The place in which I 
now reside, containing two hundred and fifty-six acres, 
more or less; one negro boy named Tom, aged about seven- 
teen; one horse, one mule, twelve head of cattle, my stock 
of hogs, household furniture and farming utensils. and 
also a headright certificate for six hundred and forty 
acres, granted me asa citizen of the government of Texas, 
together with all other property, both personal and real, of 
which I am at present possessed, for and during her nat- 
ural life-time, to be applied as she may deem best to the 
support and maintenance of herself and our children; 
and in the event of her death, such of the property as 
may be left to be divided equally among those of our chil- 
dren as shall survive her. The particular object of this 
bequest is to constitute my wife the possessor during her 
life-time, and the unrestrained controller of my property, 
and the guardian and protector of our children, without 
being subject to the formalities and requirements of the 

law. 
** Second. With a view to the object above expressed, 
I name and appoint my wife, Martha Jane Orr, the exec- 
utrix of this my will; and it is my particular desire and 
request that she shall not be required to furnish to the 
court an inventory or appraisement; that no security as 
executrix be demanded, and that she shall be no further 
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subject to the probate court than shall be necessary to 
probate this will. 

**Signed and sealed with my scrawl by way of seal, 
this twenty-seventh day of February, one thousand eight 
hundred and forty-five, in the presence of the witnesses 
hereunto subscribed. 

[Signed | “Wa. S. ORR. [SEAL] 

** Witness: 

** JoHN M. KIRKMAN, 
**M. W. McKinney.” 

Wm. S. Orr died in Brazoria county on the 3d day of 
March, 1845, and his will was duly probated in that county 
on the 26th day of January, 1846. 

The will vested in Mrs. Orr a life estate to all of the 
property. And without, in this connection, pausing to 
consider whether or not, by its terms, she is vested with 
absolute power of disposition of the property, it is suffi- 
cient to say, if the will is to be deemed valid, her convey- 
ances to Custard vested in him the life estate of Mrs. 
Orr. And as the evidence shows that she was living at 
the time of the institution and trial of this case, the ap- 
pellants could not maintain this action. 

Admitting that the testator did, by his will, dispose of 
his property in such way so as to infringe upon the stat- 
ute of forced heirship, that did not render the will void, 
but only voidable at the instance of those affected there- 
by; and that right, by such parties, must be asserted in 
the tribunal, manner and time, and against the parties, 
prescribed by law. 

The court, in the case of Steele v. Renn, 50 Tex., 481, 
held that ‘‘an application for the probate of a will is a 
proceeding in rem, and the judgment of the court upon 
it is binding upon all the world, until revoked or set 
aside.” See also Freeman on Judgments, sec. 608, and au- 
thorities cited, to same effect. This principle is sound, for 
it proceeds upon the idea that, as a court of competent 
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jurisdiction, upon proper application, adjudicating upon 
this thing, has determined that it is the valid will of the 
purported testator, that this determination constitutes and 
is a judgment of a court, and is not the subject of collat- 
eral attack. The law makes ample provisions for parties 
at interest to secure and protect their interests and rights 
in this respect, by giving them full time, after the re- 
moval of all disabilities, to institute a direct proceeding, 
and thereby have the judgment probating the will re- 
voked, vacated or set aside, and the will declared in- 
valid, provided sufficient grounds exist therefor. 

For as was well said in Paschal v. Acklin, 27 Tex., 196, 
‘a will is not void because the, testator may have at- 
tempted to bequeath more than the disposable portion of 
his estate; it is only voidable to the extent of the excess. 
The agreement to waive the filing and recording of the 
will must be construed, as has been said, as an admission 
that it stands before the court as properly probated. This 
being the case, to raise the question of its validity in the 
present suit, would be to attack it in a collateral proceed- 
ing. The will, when admitted to probate, is presump- 
tively valid and good. It remains so until its invalidity is 
established in a direct proceeding between the proper par- 
ties, in the proper tribunal.” 

In that case it was insisted that the will then in ques- 
tion, and before the court, was void, as the same was in 
violation of the statute of forced heirship; and the court 
held that as long as the judgment admitting the will to 
probate was permitted to stand, the will was to be 
deemed good and valid, and in this respect not subject to 
be inquired into in a collateral proceeding. 

That decision is decisive of the question under consid- 
eration. For all the purposes of this proceeding, the will 
of said Wm. S. Orr must be taken and considered as 
good and valid. And thus considered, Mrs. Orr’s deeds 
to Wm. Custard certainly conveyed to him her life estate 
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in and to the property in controversy. During her life, 
the will remaining duly probated, the appellants cannot 
maintain an action to recover the property from him or 
his vendees. 

There is also another and an independent view of the 
matter to be considered; and that is, whether, by the 
terms of the will, Mrs. Orr is not vested with the power 
of sole and absolute disposition of the property. 

It is well settled that the primary rule in the construc- 
tion of wills is to ascertain and follow the intention of 
the testator. Howze v. Howze, 19 Tex., 554; Paschal v. 
Acklin, 27 Tex., 193. 

All other rules of construction are of secondary impor- 
tance, and are but auxiliaries in the practical application 
of this cardinal rule. The language that the will speaks 
is, that he gives her the property ‘‘ for and during her 
natural life-time, to be applied as she may deem best to 
the support and maintenance of herself and our chil- 
dren.” It would seem that he could have intended noth- 
ing else than conferring upon her the power of using the 
property, in whatever manner should occur to her best, 
in securing out of the same a support for herself and 
children. If it seemed best to her, she could rent it, ex- 
change it, or make an absolute sale of the same. And 
this construction gathers strength from what follows. 
He says, “in the event of her death, such of the prop- 
erty as may be left to be divided equally among those of 
our children as shall survive her.” Again he says, the 
object he has in making the will is to give his wife the 
unrestrained control of his property, and to effectuate 
that object he appoints her executrix, and makes her in- 
dependent of the probate court, even to dispensing with 
the requirements of returning an inventory and appraise- 
ment, and relieves her from giving any security as such 
executrix. 

In looking to the surrounding circumstances to aid in 
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gathering his intention, we are further confirmed in the 
opinion that he intended to confer upon his wife, with 
reference to the property, the absolute and unrestrained 
power of disposition. The evidence shows that the coun- 
try was in a disturbed and critical condition. There was 
almost a total want of civil government in a large por- 
tion of the republic; the occasional invasion of the 
country by the Mexicans, and the frequent incursions by 
hostile Indians; the removal of the government records, 
etc., from Austin; the incomplete condition of his title to 
the Austin City property; and that it was liable to be for- 
feited by the government at any time because of failure 
to pay the installments; and the fact that property was of 
but little value, and money exceedingly scarce. 

These are the circumstances attending and surrounding 
the execution of the will, and aid in shedding light upon 
the question as to the intention of the testator. Wecon- 
clude that the will authorized the sale, and that the con- 
veyances from Mrs. Orr vested the title to the property 
in Wm. Custard; and, as a consequence, the appellants 
had no title upon which to sustain their action. 

There still remains another view of the case to be con- 
sidered. The pleadings of both parties and the evidence 
indisputably show that the property in controversy was 
the community property of Wm. 8. Orr and his wife 
Martha. It is also shown that his bond to Custard was 
outstanding and not complied with at the time of his 
death; and that he was, in addition, due the government 
certain installments on the property, the title to which he 
had bound himself to have vested in Custard. And that 
he was also indebted to the government one installment 
on one of the lots in controversy; besides, his right and 
title to the property was clouded by the complications : 
growing out of the apparent interest of McClure, to re- 

move which required the expenditure of money. 
Under such circumstances, the property being in the 
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possession and under the control of Mrs. Orr, she, as sur- 
vivor in community, in the absence of a will, in her right 
as such survivor could make a valid sale of the commun- 
nity property to discharge these obligations and debts 
against the community. That there were debts and obli- 
gations against the community at the time Mrs. Orr con- 
veyed the property in controversy to Custard is shown 
beyond any sort of question. And it is as certainly 
shown, that, by the sale to Custard, these obligations and 
debts against the community were settled and discharged. 
We have no hesitation in saying that if Orr had left no 
will, still, under these facts and circumstances, Mrs. Orr’s 
conveyances to Custard vested in him the title to the 
property; and in this view of the case appellants could 
not recover. 

The position of appellants, that the title bond, at and 
after the date when the patent was to issue to Custard, 
became absolutely a monied demand and nothing else, 
and that the same was barred by limitation before the 
conveyances were made to Custard, etc., in our opinion 
is not well taken. Custard could, it is true, have treated 
it as a monied demand, and sued on it as such, or he 
could, at his option, have considered it as a bond for title, 
and waited on Orr to perfect and have the'title to the 
property vested in him. 

Suppose, however, the same did become a monied de- 
mand as claimed, and that ordinarily the lapse of four 
years would bar the claim. It must be remembered that 
Mrs. Orr had possession and control of the property, and 
that four years had not elapsed at the death of Orr. Un- 
der the authority of Jones v. Jones, 15 Tex., 148, she 
could have applied the same to the debt. 

We are of the opinion that the record clearly shows 
that the appellants have no title to the property in con- 
troversy, and that in no view of the case could they re- 
cover; therefore any supposed errors committed by the 
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court in admitting or excluding evidence, or in giving and 
refusing charges, would be immaterial, and need not be 
considered; and so it is with regard to the question of lim- 
itation, appellee has the title to the property, and there is 
no necessity for her to invoke the statutes of repose in 
defense of her right thereto. 

In our opinion, a proper disposition of this appeal is to 
affirm the judgment. 

AFFIRMED. 
[Opinion delivered May 2, 1881.] 


Ch. J. Moore did not sit in this case. 





ApDAMS & WICKES Vv. OWEN J. COOK. 


(Case No. 3713.) 

. Parties — Action.— In a suit to recover a personal judgment for the 
construction of a house, and to enforce the builder’s lien on the in- 
terest of the party in the land for whom it was constructed, it is 
proper to join as a defendant in the same suit any other party 
claiming an interest in the land, so as to adjust in one action the 
liens and equities of all parties. 

. JUDGMENT — BUILDER'S LIEN.— In such an action no judgment can be 
rendered enforcing a lien against parties defendant claiming an in- 
terest in the land, who were not parties to the building contract, 
and on whom no copy of the bill of particulars was served. 

. JUDGMENT — PRaAcTICE.— In a petition to enforce a builder’s lien on 
fifty acres of land, it was described as that “surrounding and in- 
cluding the buildings.” In the bill of particulars filed, it was de- 
scribed as ‘‘ fifty acres fronting on Leon creek, in a square shape;” 


’ 


in the judgment enforcing a lien, it was described as ‘* fifty acres 
of land surrounding the same (the building), and having a front of 
one hundred yards on the east bank of Leon creek, and running 
back between parallel lines for quantity.” Held, 

(1) That the judgment was not responsive to the verdict. 

(2) The real issue between the builder and third parties claiming 
title to the land, who had been made defendants by him, being as 
to the existence of a lien as against them, and the verdict not being 
responsive to that issue, the judgment should be reversed on their 
appeal, though no personal judgment was rendered against them. 

VoL. LV —11 
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APPEAL from Bexar. Tried below before the Hon. G. 
H. Noonan. 

Suit brought January 20, 1877, by Cook against Stephen 
Gould and Adams & Wickes, to recover from Gould the 
sum of $699, a balance due for building a house on a tract 
of land situated in Bexar county, and claiming a build- 
er’s lien on the buildings constructed, and upon “ fifty 
acres of land surrounding and including the same.” Cook 
claimed to have taken all the steps required by law to se- 
cure his builder’s lien, by having a bill of particulars and 
a description of the buildings and land recorded in the 
records of Bexar county, and a copy thereof furnished to 
said Gould within the time prescribed by the statute. No 
copy was furnished Adams & Wickes. Appellee’s orig- 
inal petition further alleged that H. B. Adams and E. D. 
L. Wickes, who were doing a real estate business under 
the firm name of Adams & Wickes, had some sort of a 
claim on the land, which he believed to be a vendor's lien, 
and prayed that they be cited to answer and declare what 
claim, if any, they had upon the land; for judgment for 
$699, a foreclosure of the builder’s lien, and an order of 
sale. 

Gould did not appeal from the judgment of the court 
below, and a full statement of his branch of the case is 
not necessary. 

On the 6th of February, 1877, Adams & Wickes filed 
their demurrer to the plaintiff’s petition. 

On the 5th of June, 1877, by amended petition, the 
plaintiff charged that, before he built the house for Gould, 
H. B. Adams sent for plaintiff and told him that Adams 
& Wickes had sold a piece of land to Gould, and that 
Gould was desirous of building a house thereon; that he 
recommended plaintiff to see Gould and undertake the 
job for him; that Gould was a man of large means and 
amply able to pay; that upon these representations he 
proceeded to construct the house. Plaintiff on the trial 
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testified that Adams ‘“‘said something about Gould being 
a capitalist and wanted to invest.” 

On the 5th of November, 1877, Adams & Wickes de- 
murred to the amended petition, and also filed a general 
denial. Both demurrers of Adams & Wickes being over- 
ruled by the court, they. filed their answer, disavowing 
any knowledge of the transactions between plaintiff and 
the defendant Gould, and denying all liability on account 
thereof. They also alleged that in October, 1876, Gould 
expressed a desire to purchase five hundred acres of a 
tract of land belonging to them; that they, on their part, 
expressed a willingness to sell the land at $4 per acre, but 
that no agreement for the sale and purchase of the land 
was made; that if Gould took possession of any part of 
the land, he did so without having title or claim of title, 
and that if he caused any building or other improvement 
to be erected thereon, it was without their consent; that 
they had neither conveyed nor agreed to convey title to 
any land belonging to them, to Gould, and that they did 
not authorize Gould to contract or agree for them, or in 
any manner to charge their property with any len or 
other incumbrance. 

The verdict of the jury was for $699, with interest from 
January 1, 1877, against all the defendants. The court 
rendered a judgment that plaintiff recover from defend- 
ant Gould $746.50, foreclosing the builder’s lien on the 
house and fifty acres of land surrounding the same, 
having a front of one hundred yards on the east bank of 
the Leon creek, and running back between parallel lines 
for quantity, and directing an order of sale to issue for the 
sale of the house and land, as under execution, in satis- 
faction of this judgment, with execution over against 
Gould for any balance remaining unpaid, and adjudging 
costs against all the defendants. 

The defendants, Adams & Wickes, made a motion for 
a new trial, which was overruled; they gave notice of ap- 
peal, assigned errors, and brought the case up by appeal. 
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A portion of the charge was as follows: 

**In the event that vou believe from the evidence that 
said firm of Adams & Wickes, or any member of said 
firm, had knowledge of the building of the house by 
plaintiff for the defendant Gould, and that said firm, or 
either member of said firm, consented and approved of 
the building of said house by plaintiff on the land desig- 
nated, and also that plaintiff built the house in good faith, 
under the impression that the land belonged to Gould, 
and was sold by Adams & Wickes to Gould, you will in 
such contingency find for the plaintiff against all of the 
defendants.” 

The plaintiff testified that Adams sent for him and 
told him that he had sold a tract of land on the Leon 
to a Mr. Gould; that Gould wanted a house built on the 
land, and for me (him) to go and see him; that Adams 
said something about Gould being a capitalist who wanted 
to invest. 

E. D. L. Wickes testified that he showed the Navarro 
league on the Leon to old Mr. Gould; that afterwards 
young Gould came in and said they had concluded to take 
a portion of the land; that they agreed upon terms; that 
one-half of the purchase money was to be paid about the 
ist of January, 1877, and the balance in one and two 
years; that no payment was made and no deed passed; 
that there was no agreement in writing; that the title 
remained in Adams & Wickes, and that nothing was 
done to divest their title. There was no particular land 
designated; the tract was to be subdivided, and then 
Gould was to make his selection. Gould was allowed the 
privilege of making some improvements. He was to pay 
$4 an acre for five hundred acres. Gould paid $100 asa 
forfeit. He has made no payment, and the $100 forfeit 
was afterwards allowed as rent for one year. 

H. B. Adams testified that he told plaintiff that Gould 
wanted work done; to go and see him. Witness does not 


think he told plaintiff that they had sold land to Gould, 
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or where the house was to be built; knew nothing about 
contract between Gould and Cook, except that Cook told 
him he had made a contract. 

Stephen Gould testified as to his agreement with Adams 
& Wickes; that it was for five hundred acres; that he 
paid $100 as a forfeit; first payment was to be made Ist 
of January, 1877; that afterwards they leased to him for 
one year, ending December 31, 1877, and that the $100 
paid as a forfeit went for the year’s rent. At the time of 
the agreement, Adams & Wickes could not tell him 
where the land was. 

Waelder & Upson, for appellants. 


BONNER, ASSOCIATE JUSsTICE.— Gould, one of the de- 
fendants below, does not complain of the judgment, this 
appeal being prosecuted by the other two defendants, 
Adams & Wickes. So far as the petition of Cook, plaint- 
iff below, sought a personal judgment against defendant 
Gould, and to enforce the builder’s lien on his interest in 
the land, and to require that the other defendants, Adams 
& Wickes, should disclose their claim, so that the respect- 
ive liens and equities of the parties could be adjusted, it 
set out a good cause of action; and to this extent the 
general demurrer of defendants Adams & Wickes was 
properly overruled. 

The verdict of the jury was general and in these words: 

** We, the jury, find six hundred and ninety-nine (2699.00) 
dollars due the plaintiff, with interest from January 1, 
1877, against all the defendants.” 
- The judgment of the court upon this verdict was that 
plaintiff Cook recover of the defendant Gould $746.50, 
amount of the verdict, principal and interest; and as 
against all the defendants that the lien be enforced on the 
building and fifty acres of land surrounding the same, 
and having a front of one hundred yards on the east bank 
of Leon creek, and running back between parallel lines 
for quantity. 
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This judgment was not responsive to the verdict. 

It may be conceded, for the purposes of this opinion, 
that Adams & Wickes could not complain that no per- 
sonal judgment was rendered against them, although the 
verdict itself would have authorized it. 

Under the case as made by the record, plaintiff Cook, as 
against Adams & Wickes, was not entitled toa lien by 
virtue of a contract, and both the pleadings and evidence 
were quite meager to entitle him to a lien against them 
by estoppel. 

Neither the pleadings, however, nor the verdict, author- 
izeda judgment fora lien upon the particular land against 
which it was enforced. The fifty acres of land against 
which the lien was sought was described in the petition as 
that ‘‘ surrounding and including” the building. 

It was described in exhibit A, made a part of the peti- 
tion, and which was the description required by the stat- 
ute to be filed in the office of the county clerk to fix and 
secure the lien, as *‘ fifty acres fronting on Leon creek, in 
a square shape.” The description contained in the judg- 
ment was wholly different; and it may be added that 
neither was very definite. 

Again, whether a lien existed on any land as against 
defendants Adams & Wickes was a disputed question of 
fact, and the real issue as between them and plaintiff 
Cook, and the jury should have been required to respond 
to that issue. Not having done so, the court should not 
have enforced the lien, even had the description of the 
land in the judgment corresponded to that in the plead- 
ings. May v. Taylor, 22 Tex., 348; Bledsoe uv. Wills, 22 
Tex., 650; Preston v. Breedlove, 45 Tex., 47. 

For the errors above indicated the judgment below as 
against defendants Adams & Wickes is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered May 3, 1881.] 
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Connor & WALKER v. DonnELL, Lawson & Co. 
. (Case No. 4397.) 

. Usury.— When a note is discounted at usurious rates for the payee 
thereof, who then indorses it, the defense of usury is available both 
for the maker and indorser; the note being accommodation paper, 
and assigned with notice of that fact. 

. Same.— The defense of usury to a note which has been usuriously 
discounted by the indorsee thereof, cannot be interposed by the 
maker in a suit by the indorsee, if the note, when in the hands of 
the payee, was supported by a sufficient consideration. 

. ACCOMMODATION PAPER. — An accommodation note, wherever dated, 
signed and indorsed, takes effect, and in law is regarded as made, 
when and where it is actually delivered and negotiated. 

. Ustry.— Whether a note be usurious or not must be determined by 
considering the laws of the state in which it is made payable. 

. Usury.— A note was given in renewal of a like note which had 
been executed for the accommodation of the president of a bank, 
and was made payable to its order; the former note was discounted 
by the bank for the president, and thereafter was discounted for 
the bank in New York at usurious rates. In asuit on the renewal 
note, held, that the renewed note, like the original, would be in the 
hands of the bank a valid note, and not as a note made for the 
accommodation of the bank, and would therefore, like the original, 
bind the maker when sued by the indorsee, notwithstanding the 
usurious indorsement; and this although there was no fresh dis- 
counting of the new note by the bank, and although the new note 
may have been obtained by the president with a view to its being 
indorsed by the bank and discounted by the plaintiff. 

. PLEADING — Fact CAsE.—See opinion for pleas of usury in a suit 
brought by an indorsee on accommodation paper, held defective. 


APPEAL from Dallas. Tried below before the Hon. 
George N. Aldridge. 

Suit by appellees upon a promissory note, made by 
appellants in their firm name, for $3,000, payable to the 
order of the First National Bank of Dallas, and indorsed 
by that bank to plaintiffs, dated Dallas, Texas, April 4, 
1878, and payable sixty days after date, at the office of 
Donnell, Lawson & Co. 

Connor & Walker pleaded a general denial, and four 
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special answers, in which, in different aspects, they al- 
leged that the note sued on was void for usury. 
Special answer No. 1 alleged that on the day of 
, 1877, appellants, at the request of John Kerr, presi- 
dent of the First National Bank of Dallas, gave to him 
an accommodation note for $3,000, payable to the order 
of the First National Bank of Dallas, at the office of 
Donnell, Lawson & Co., sixty days after the date thereof; 
that the office of Donnell, Lawson & Co. was in the state 
and city of New York; that as between appellant and the 
First National Bank and John Kerr, there was no consid- 
eration for the note; that it was a mere accommodation 
note, and was made to enable John Kerr to obtain a 
loan of money thereon; that thereupon the note was dis- 
counted by the bank for Kerr, and was indorsed by it, 
and soon thereafter, and long before it was due, was for- 
warded to appellees (Donnell, Lawson & Co.) in the city 
and state of New York for negotiation, and thereupon, 
in the city and state of New York, appellees did lend to 
the First National Bank the amount of the note, less the 
interest thereon from the time it was dated to the time it 
was due, at the rate of ten per cent. per annum; that the 
note was never negotiated or passed from the control of 
the party to whom it was given by appellants, until it 
was negotiated by the appellees; that upon the discount- 
ing of the note by appellees for the bank, it was un- 
lawfully and corruptly agreed in the city and state of 
New York, between them, that the bank should pay, and 
that appellees should have the sum of $52.50, for interest 
thereon from the date of the note till it was due, it being 
at the rate of ten per cent. per annum thereon; and that 
the appellees in the city and state of New York did dis- 
count the note for the bank, and then and there unlaw- 
fully and corruptly took and received from the bank the 
sum of $52.50, as interest on the note from its date till 
the same was due, it being at the rate of ten per cent. 
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per annum interest thereon; that the note did not provide 
on its face for the payment of interest; and that by the 
laws of the state of New York, the legal rate of interest 
Was seven (7) per cent. per annum for forbearance upon 
a loan of money; that, by the said laws, the taking or re- 
ceiving more than seven per cent. per annum on a loan 
of money was prohibited, and that any agreement or 
contract for a loan of money or any taking of a higher 
rate of interest than seven per cent. per annum for the 
loan of money in said state of New York, is, and was at 
that time by the laws of said state, usurious, and by such 
laws renders the contract or agreement, upon which such 
usurious interest was taken, void. 

That afterwards, and when said note was near falling 
due, at the request of John Kerr, president of said First 
National Bank, appellants signed another note for the 
same amount, and similar in all respects except as to 
date to the first note, and dated the same about the time 
the first note fell due, to wit, on the day of . 
1878, and gave the same to John Kerr; that the same was 
an accommodation note, and, so far as appellants were 
concerned, there was no consideration therefor; that said 
note was made to extend the first note, and was intended, 
when made, to be forwarded to appellees in the city and 
state of New York, there to be delivered and discounted 
by appellees for and on account of the bank; and that the 
second note was so delivered and discounted for the bank 
by appellees in the city and state of New York, and the 
proceeds thereof applied to the payment of the first note 
for the bank; and that upon such discounting of the same, 
appellees took and received the sum of $52.50 for inter- 
est on said note from its date until it fell due, the same 
being at the rate of ten per cent. per annum thereon. 

That afterwards, and when the second note was about 
to fall due, at the request of Kerr, president of the bank, 
appellants, without any consideration and as a mere ac- 
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commodation note, signed the note sued on; that the note 
was obtained by Kerr with a view to its being indorsed 
by the First National Bank and then delivered to and dis- 
counted by appellees in the city and state of New York, 
all of which was well known to appellees; that the note 
was not discounted or negotiated by the First National 
Bank, but was simply indorsed and held by it, nor was it 
put into circulation or delivered to any one, nor was it a 
valid or subsisting obligation until it was delivered to the 
appellees in the city and state of New York; that the 
office of appellees, when the first note was given, was in 
the city and state of New York, and so continued to be 
to the time of discounting the note sued on. 

That upon the delivery of the note sued on to appellees 
in the city and state of New York, appellees then and 
there discounted the same in behalf of and for the First 
National Bank, and then and there unlawfully and cor- 
ruptly charged and received for such discount a large sum 
of money, to wit, the sum of $52.50, interest thereon 
from the date of the note until the same became due, it 
being at the rate of ten per cent. per annum thereon, con- 
trary to the laws of the state of New York and the stat- 
utes in such case made and provided; whereupon, by 
reason of the taking of usurious interest and by force of 
the statutes of the state of New York, defendants say 
said promissory note is void. 

Special answer No. 3 alleged that the note sued on was 
signed by appellants at the request of John Kerr, who 
was then president of the First National Bank of Dallas, 
without consideration on the part of appellants, ‘‘ for the 
accommodation of the said First National Bank,” of all 
which appellees had notice; that thereupon said note was 
indorsed by the bank and delivered to appellees in the city 
and state of New York, at their office, and that appellees 
then and there discounted it for the bank, and upon such 
discounting demanded and received of the bank the sum 
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of $52.50, as interest from its date to its maturity, it being 
at the rate of ten per cent. per annum interest thereon; 
that appellees then and there in the city and state of New 
York unlawfully and corruptly took and received of the 
First National Bank, upon the discounting of the note, 
the sum vf $52.50, it being at the rate of ten per cent. 
interest thereon from the day of its date to maturity; that 
the legal rate of interest in the state of New York was 
seven per cent. per annum at that time, and that by the 
laws of that state the taking or contracting for a higher 
rate of interest than seven per cent. per annum for for- 
bearance upon a loan of money was prohibited and is 
usurious, and makes the contract or agreement by which 
such higher rate of interest than seven per cent. per an- 
num is stipulated for, or taken, void; and that by reason 
of the said usurious taking of interest at the rate of ten 


per cent. per annum upon the discounting of said promis- 
sory note by appellees, that the same became, and is, null 
and void. 


The answer was sworn to and subscribed by Thomas 
Walker, one of the firm of Connor & Walker. 

Appellees demurred to so much of the answer of appel- 
lants ‘tas seeks to render the note sued on in this action 
void by reason of its being a usurious transaction.” 

They contended that the plea presented no defense to 
plaintiffs’ action, because it showed that the note sued on 
was made by the defendants to the First National Bank 
in the city of Dallas and state of Texas, and was not 
governed or controlled by the laws of the state of New 
York. 

That the pleas failed to allege that plaintiffs had any 
notice, prior to their becoming the holders of the note 
sued on, that the same was without consideration. 

To the last paragraph (or fourth special answer) plaint- 
iffs demurred because the statements therein contained 
failed to allege that a greater rate of interest than that 
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allowed by the laws of New York or Texas was charged, 
or that it was a device resorted to by appellees to evade 
the statutes of New York as to usurious interest. 

The court sustained the demurrer of plaintiffs to the 
special answers of appellants, and appellants declined to 
amend. A jury was impaneled and sworn, and the case 
submitted to them upon the other issues and under the 
charge of the court, who found a verdict for the appellees 
for $3,420; and thereupon the court rendered judgment 
for that sum and for costs of suit in favor of appellees 
and against appellants and the bank. 


White & Plowman, Eblin & Robertson, for appellants. 


John M. Stemmons, for appellees.— Appellants’ special 
answer No. 4 avers that the note was made and indorsed 
at Dallas, Texas; that appellants resided at Dallas, and 
that it was the legal domicile of the First National Bank. 
Under this averment the contracting parties had the ab- 
solute right, under the law, to contract for the highest 
rate of interest allowed by the laws of either the state of 
New York or Texas, without incurring the penalties of 
usury. See Depau v. Humphreys, 20 Martin (8 N. §.), 
35; Chapman v. Robertson, 6 Paige, 634; Miller v. Tiffany, 
1 Wall., 309, 310; Wharton’s Conflict of Laws, sec. 507; 
1 Daniels on Neg. Inst., pp. 766, 767, sec. 924; Bullard v. 
Thompson,.35 Tex., 313, 318. 

Suppose the contracting parties, possessing this abso- 
lute right to contract for the highest rate of interest 
allowed by law either in New York or Texas, but labor- 
ing under a mistake of their right, really supposed and 
intended by this alleged device to evade the force of the 
usury law of New York; would this have vitiated the 
note, and tainted the transaction with fraud, when in fact 
the parties had violated no law, no legal right, no moral 
obligation ? 
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It is respectfully submitted that the case should be 
affirmed, 


GouLp, AssociaATE Justice.—It may be regarded as 
settled law, that if the note sued on was made for the 
accommodation of the bank, and Donnell, Lawson & Co., 
knowing that fact, discounted it for the bank at usurious 
rates, the defense of usury, if made out, would be avail- 
able to both maker and indorser. 2 Parsons on Notes and 
Bills, ch. 12, p. 427; 1 Dan. on Neg. Inst., secs. 191, 865; 
Catlin v. Gunter, 1 Kernan, 369; Williams v. Storm, 2 
Duer, 52. 

But if the note were supported by a sufficient consider- 
ation, so that it was valid against the makers in the hands 
of the bank, then the rule established by the weight of 
authority is, that a subsequent usurious discount of the 
note by Donnell, Lawson & Co. for the bank would not 
make the defense of usury available in a suit by the in- 
dorsees against the makers. 1 Dan. on Neg. Inst., sees. 
759, and 762-768, inclusive; 2 Parsons on Notes and 
Bills, ch. 12, sec. 3, p. 431, and authorities there cited; 
Knight v. Putnam, 3 Pick., 184, and other authorities 
cited by these authors. 

An accommodation note, wherever dated, signed or in- 
dorsed, takes effect, and in law is regarded as made, when 
and where it is actually delivered and negotiated. 1 Dan. 
on Neg. Inst., secs. 191, 868; Fant v. Miller, 17 Grattan, 47. 

Although, under this rule, a note be actually, or in law, 
made and indorsed by citizens of Texas in New York, 
and be there discounted by a citizen of New York ata 
rate lawful in Texas but usurious in New York, if by the 
date and tenor of the note it appears that the parties in- 
tended to make it payable in Texas, and contracted with 
reference to the laws of Texas, the courts of this state 
follow the authorities which hold such a note valid. Bul- 
lard v. Thompson, 35 Tex., 313; Depau v. Humphreys, 
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8 Martin (N. §.), 1; Chapman v. Robertson, 6 Paige’s 
Ch., 627. 

But if the note sued on be in law made in New York, 
and be also expressly made payable at a point in that 
state, then the question of usury will be controlled by the 
law of New York. It is believed that no authority can 
be adduced to the contrary. See Dickinson v. Edwards, 
T7 N. Y., 173. 

Testing appellants’ third plea or answer by these rules, 
it is found to present a valid defense. It shows that the 
note sucod on was made for the accommodation of the 
bank, and although signed, dated and indorsed in Texas, 
was first negotiated and delivered in New York, and in 
law was made there. The note being also payable in New 
York, and having been discounted there for the bank at 
a rate of interest forbidden by the law of that state, the 
defense of usury, as stated by the plea, was complete. 

Our conclusion in regard to the other pleas is, that they 
are defective. The first plea shows that the note sued on 
was given in renewal, for the second time, of a like note 
made for the accommodation of John Kerr, president of 
the bank, which former note was discounted by the bank 
for Kerr, and thereafter was discounted in New York for 
the bank at usurious rates. Clearly the original note 
was valid in the hands of the bank as against the makers, 
and, notwithstanding any subsequent usurious indorse- 
ment, the makers were liable on that note. The different 
renewal notes, like the original, would be in the hands of 
the bank as valid notes, and not as notes made for the 
accommodation of the bank, and would therefore, like the 
original, bind the makers, when sued by the indorsees, 
notwithstanding the alleged usurious indorsements, and 
that, too, although there was no fresh discounting of the 
new note by the bank, and although the new note may have 
been obtained by Kerr with a view to its being indorsed 
by the bank and discounted by appellees. From the 
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averments of the plea it appears that the note sued on was 
given for the purpose of exténding a former note, and 
the legvitimate inference is, that it was in the hands of the 
ban's on the understanding that it was to be used for that 
purpose, and not merely for the accommodation of the 
bank. Theaverment of legal conclusions, such as that the 
no‘e was not a valid or subsisting obligation until deliv- 
ere.l to appellees in New York, cannot support the plea 
in the absence of sufficient averments of facts showing 
that it came to the hands of the bank unsupported by any 
consid+ration, but was placed there purely for the bank’s 
accommodation. 

In the socond and fourth pleas, it also appears that the 
nots was made for the accommodation of Kerr, but it 
docs not sufficiently appear that Kerr delivered it to the 
bank without consideragion, or for its accommodation. 
The presumption of a good consideration as between the 
bank and Kerr is not negatived, nor is it shown by any 
distinct and intelligible averments how the note came to 
the possession of the bank. As the conclusion reached 
in regard to the third plea requires a reversal of the judg- 
ment, and as the principles controlling the attempted de- 
fense of usury have been sufficiently stated, we deem it 
unnecessary to consume further time in discussing the 
different pleas of the defendant. The judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered May 3, 1881.]} 
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Houston & T. C. R. Re Co. v. Wm. C. McKinney. 
(Case No. 2624.) 


1, PRINCIPAL AND AGENT.— The agent of a railway company, acting 
under a general power to procure aright of way for the railroad, 
does not have, as connected with or incidental to such a power, the 
right to designate and locate for his principals the depots along the 
line of road; and his agreement to locate a depot at a particular 
place, as a consideration for a deed to the company of a right of 
way, would not be binding on the company. 

2. DAMAGEs.— An incorporated company cannot be called on to answer 
in damages, in its corporate capacity, for the false and fraudulent 
representations of its agent, unless it authorized the representations. 

3. DEED — PRINCIPAL AND AGENT.—A deed to a railway company 
which recited that, ‘‘in consideration of the enhanced value to be 
given and is contémplated to arise to my lands and other property 
by the location and building of the Houston & T. C. Railway, and 
for the further consideration of one dollar,” and then proceeded to 
convey the right of way for the road over designated land, vested 
the right it purported to convey, notwithstanding fraudulent repre- 
sentations made outside the scope of his authority by the agent who 
received it. If the agent promised the location of a depot as a part 
consideration for the deed, parol evidence would not, in a suit 
against the company, be admitted to prove it, and the remedy of 
the grantor would be against the agent and not against the company 
for the deceit practiced. 

4, DISTINGUISHED.— This case distinguished from Henderson v. R. R. 
Co., 17 Tex., 560. 

5. DAMAGES.— One who, by deed, grants a right of way over his land 
toa railway company, impliedly waives all right to damages not 
reserved in the deed, occasioned by the removal of timber or other 
obstructions situated in the line of the designated right of way. 

6. MEASURE OF DAMAGES — PLEADING.— See statement and opinion for 
a petition in a suit against a railway company for damazes, on ac- 
count of alleged fraudulent representations by its agent, which was 
held bad on demurrer 


APPEAL from Collin. Tried below before the Hon. W. 
H. Andrews. 

W. C. McKinney brought this suit for the cancellation 
of a deed which he made, conveying the right of way 
over a certain tract of land to the appellant, on the allega- 
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tion of fraudulent representations and undertakings of 
the appellant’s agent, who solicited from him the deed, 
and was at the time acting as the appellant’s agent to pro- 
cure rights of way for its railroad; also for damages for 
the breach of the stipulation of the agreement, made as 
a consideration and as alleged sole inducement for giving 
the right of way without adequate compensation. Ver- 
dict and judgment for the plaintiff, cancelling the deed, 
and for dama; es in the sum of $2,750. The court decreed 
the land condemned to the defendant’s right of way. 

McKinney, on the 16th day of April, A. D. 1872, exe-. 
cuted and delivered to the appellant a deed, signed by 
himself and wife, of which the following is a copy: 
“THE STATE OF TEXAS. 

** Know all men by these presents: That for and in con- 
sideration of the enhanced value to be given and is con- 
templated to arise to my lands and other property by the 
location and building of the Houston & Texas Central 
Railway, and for the further consideration of one dollar 
to me in hand paid, the receipt whereof is hereby ac- 
knowledged, W. C. McKinney and Margaret McKinney, 
of the county of Collin and state of Texas, have granted, 
bargained, sold and released, and by these presents do 
grant, bargain, sell and release, to the Houston & Texas 
Central Railway Company, a strip of one hundred feet in 
width of land over the tracts of land particularly de- 
scribed as follows, viz.: A tract in Collin county known 
as a survey in name of 8. C. Brantley, for six hundred 
and forty acres, except fifty acres out of the southeast 
corner now owned by Sarilda Dooley. 

“Tt is understood that all the timber on the land conveyed 
is reserved over and upon which the said company has 
built or may hereafter build its railroad, and also the right 
to have the same strip of land in width over and upon any 
other lands now owned or which may hereafter be owned 
by us in the state through which said railroad may be 

VoL. LV —12 
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hereafter built, together with all and singular the rights, 
members, hereditaments and appurtenances to the same 
belonging, or in anywise incident or appertaining. To 
have and to hold, all and singular, the said premises unto 
the said Houston & Texas Central Railway Company or 
its assigns forever. 

** And for the consideration aforesaid, as herein set forth, 
we do hereby grant to said company such earth, material 
and rock as may be found on our lands herein conveyed 
which may be required for the construction of said rail- 
road, and we do hereby’ grant to said company a full re- 
lease from all claims against said company for damages 
that may be sustained by their work in the construction, 
and for the right of way of said railroad over any of the 
said lands. This 16th April, 1872. 

(Signed) “Wa. C. McKINNey, 
** MARGARET MCKINNEY.” 

The deed was acknowledged and recorded. 

The appellant built and constructed the line of its road 
over the tract of land without any objection. 

McKinney alleged that ‘‘one Cummins, who was at 
that time the agent of defendant, for the purpose of pro- 
curing the right of way for their said railroad, assured 
him (appellee) that if he would make said deed to defend- 
ant (appellant) that defendant would establish and erect 
a depot within one and a quarter miles of the said town 
of Mantua; accordingly plaintiff (appellee), relying on 
the assurances of defendant’s (appellant’s) said agent that 
defendant would establish said depot as aforesaid, did, on 
or about the 16th day of April, A. D. 1872, make and de- 
liver” said deed. 

That ‘‘the real consideration, though not expressed 
therein, was that defendant would establish and erect a 
depot in Collin county within one and one-half miles of 
said town of Mantua, on the line of defendant’s railway. 
Plaintiff further represents that the representations of 
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defendant’s said agent, as heretofore stated, were fraudu- 
lently made, with a view to induce plaintiff to make a 
deed to defendant to the right of way over his said land. 
That plaintiff put full trust and confidence in said repre- 
sentations, believed them to be true in every particular, 
that said agent had full authority to make them, and 
that defendant would ratify said agreement between 
plaintiff and said Cummins, and that but for the repre- 
sentations so made to plaintiff, as heretofore stated, he 
would never have made the deed to the right of way over 
said tract of land.” 

That ‘‘said deed was prepared by said agent, and said 
stipulations and conditions designedly left out of said 
deed for tha purpose of defrauding plaintiff out of his 
said land. That plaintiff was without counsel and unad- 
vised as to the legal effect of said deed.”’. 

That ‘‘ plaintiff, though often requested, has failed and 
refused to establish a depot within one and one-half miles 
of the town of Mantua, but have long since refused to do 
so; and have in fact established a depot at Van Alstyne, 
in Grayson county, a distance of two and one-half or 
three miles from said town of Mantua.” 

‘That defendant, in constructing said road, cut down 
and destroyed a bois dare hedge about eighty rods in 
length, the property of plaintiff, of the value of $300.” 

‘*The plaintiff alleged that he had sustained damages 
by reason of the construction of said railway over his 
tract of land in the sum of $4,000,” for which he sued. 

To this the defendant filed a general demurrer and de- 
nial, and pleaded specially, ‘‘ that plaintiff did, on the 16th 
day of April, A. D. 1872, make, execute and deliver to 
defendants, as alleged in his petition, he being then and 
there joined by his wife, Margaret McKinney, a cd cd to 
the right of way over and upon the tract of land de- 
scribed in his said petition, one hundred feet in width, 
thereby releasing to defendants all damages that might 
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be sustained by them in their work in the construction of 
their road over and upon said land; said deed was made, 
executed and delivered for a valuable consideration, and 
is herewith filed, marked A, and made a part hereof. 
Wherefore they say that plaintiffs are estopped. 

‘Defendants further allege that W. F. Cummins was 
not at the time alleged in plaintiff's petition, nor ever 
was, their agent, authorized to locate and establish depots 
on the line of their said road, or enter into contracts 
with any person for the location or establishment of 
depots on said line of road. And if said Cummins did, 
as alleged in plaintiff's petition, represent to plaintiff that 
defendants would locate a depot in Collin county within 
one and one-half miles of the town of Mantua, in said 
county, and thereby induced plaintiff to execute the deed 
aforesaid, that the same was not expressed in said deed, 
and never was brought to the knowledge of defendants, 
and never ratified either in whole or in part by them. 
Defendants further allege that if said representations 
were made as aforesaid by said Cummins to plaintiff, 
then said representations were made without authority 
from defendants and without their knowledge or consent, 
and had not been brought to their knowledge before the 
institution of this suit.” 

The testimony on the trial was voluminous, and, in 
view of the opinion, need not be referred to. The de- 
murrer of appellant was overruled, and the charges of 
the court, which held the company liable for representa- 
tions in regard to locating a depot, made by its right-of- 
way agent, are omitted. 


Goldthwaite & Turner, for appellant. 
Richard Maltbie and S. Hare, for appellee. 


I. As the general demurrer admits all the allegatior:s 
in petition, we do not consider an argument necessary to 
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establish the correctness of the ruling of the court below 
on this point. If the deed was obtained from appellee 
by fraud and without consideration, and appellant de- 
stroyed appellee’s hedge, which was not included in the 
deed, are not sufficient allegations under a general de- 
murrer, no reasons we could give would strengthen the 
petition — hence we submit it as good on general demurrer. 
That the facts set out in petition constitute a good cause 
of action. See statement of facts in More v. Brown, in 
connection with the opinion, 15 Tex., 129 et seg., and 
Henderson v. The Railroad Company, 17 Tex., 560 et seq. 

Il. Upon the pleadings and evidence, and in support of 
the charges asked and given for appellee, and asked and 
refused for appellant, we respectfully refer to the follow- 
ing authorities: Story on Agency (7th ed.), pp. 295, 296, 
par. 253; id., pp. 574-577, and note at the bottom of page, 
par. 455; Kerr on Fraud and Mistake, pp. 15, 16; Gibson 
v. Fifer, 21 Tex., 263; Mead v. Randolph, 8 Tex., 191; 
McClary v. Floyd, 10 Tex., 189. We especially refer to 
the case of Henderson v. The Railroad, 17 Tex., 560 et 
seq., as having determined all the questions raised in this 
record in favor of appellee. 


WALKER, P. J. Com. App.—We will consider, first, the 
appellant’s second assignment of error, that the court 
erred in overruling the demurrer to plaintiff's petition. 
The suit is not brought to rescifid the contract which was 
made, for, notwithstanding the petition prays for cancel- 
lation of the deed, it prays that the same right of way 
conveyed by it to defendant be confirmed by a decree con- 
demning the said land to the defendant’s use and benefit. 
A condemnation of land to a railway company’s right of 
way, over and through the land, by a decree of court, 
vests the same right as that which the deed contemplated 
by its terms and legal effect. The relief sought by the 
petition is for the damages which are alleged to have re- 
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sulted from the false and fraudulent representations made 
by an agent of the defendant in a matter which, as 
alleged, materially influenced and induced the plaintiff to 
consent to convey to the defendant a right of way over 
his land; and also for trespasses alleged to have been com- 
mitted by the d:fendant on plaintiff's land, and for the 
damages incidental to and consequent upon the defend- 
ant’s railway passing through his land. 

As the plaintiff does not sue for a rescission of the con- 
tract, and, on the contrary, virtually asks that it be con- 
firmed as to the conveyance which he has made, but seeks 
for damages, by reason of the facts stated in his petition, 
against the defendant, it is essential, to entitle him toa 
recovery, that he shall show that he has contracted with 
such an agent of the defendant, so as that the acts and 
declarations done and made by him are binding upon the 
defendant; or, in other words, whether the principal has 
expressly or impliedly authorized the agent to make said 
representations. It is also essential that the facts alleged 
as the basis for damages shall be such as will entitle the 
plaintiff to the damages claimed for the misrepresenta- 
tions complained of. 

The plaintiff alleges ‘‘that, on or about the day 
of , 1872, defendant was engaged in constructing 
its railway through the county of Collin, and were desir- 
ous to construct their road over and across plaintiff’s said 
tract of land. That plaiftiff greatly desired that defend- 
ant would establish and erect on the line of their said 
railway a depot within a distance of one and one-half 
miles of the town of Mantua, and that plaintiff, in pur- 
suance of said desire, proposed to one Cummins, on the 
—— day of , 1872, who was at that time the agent 
of defendant for the purpose of obtaining the right of 
way for their said railway, that if defendant would es- 
tablish and erect a depot on the line of their said railway 
within a distance of one and one-half miles of said town 
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of Mantua, and in Collin county, that plaintiff would 
make a deed to defendant to the right of way over his 
said tract of land. 

The petition alleged that said agent agreed to, and ac- 
cepted, said proposition, ‘‘ and assured him (plaintiff) that 
if he would make said deed to defendant, that defendant 
would establish and erect a depot within one and a quar- 
ter miles of the said town of Mantua.” That the plaint- 
iff, relying on the assurances of defendant’s said agent that 
defendant would establish said depot as aforesaid, did, on 
or about the 16th day of April, 1872, make and deliver a 
deed to said agent for the defendant to the right of way 
through his said tract of land. 

The petition further alleges that the aforesaid repre- 
sentations of the defendant’s agent were fraudulently 
made, with a view to induce plaintiff to make the said 
deed; that he placed full trust and confidence in their 
truth, and believed that said agent had full authority to 
make them, and that the defendant would ratify the 
agreement between the plaintiff and said Cummins. 
That without said representations, so made, he would not 
have made the deed to the right of way. 

The averments of the petition, just stated, represent 
the transaction to which they relate to have been with an 
agent of the defendant. His authority is defined in the 
petition to be for a single purpose, which was that of ob- 
taining the right of way for the defendant’s railway. 
His authority to bind his principal was limited to the par- 
ticular business within the scope of his peculiar agency, 
and the plaintiff in his petition defined the scope and 
limit of it. Such an authority as that ascribed to the 
agent imports the exercise by him of the necessary and 
usual powers, in the ordinary course of business, to thus 
procure the right of way for a railway through the lands 
of others. ‘‘The authority given under a general 
agency embraces the appropriate means to accomplish 
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the desizxed end; every such authority carries with it, or 
includes in it, as an incident, all the powers which are 
necessary, or proper, or usual, as means to effectuate the 
purposes for which it was created.” Story on Agency, 
§ 97. 

But the rule which thus confers by implication such 
incidental power, limits the delegated power ta the line 
which it thus draws. That which is not necessary, 
proper, nor usual, as incidents to the performance of the 
acts authorized to be done under the general power, is in 
excess of and beyond the power delegated by the princi- 
pal to the agent. Thus, ‘‘anagent, authorized to receive 
payment, has not an unlimited authority to receive it in 
any mode which he may choose; but he is ordinarily 
deemed entrusted with the power to receive it in money 
only. An agent employed to receive payment is not, un- 
less some special authority is given to him, clothed with 
authority to commute the debt for another thing; or to 
compound the debt; or to release 1t upon a composition; 
or to pledge a note received for the debt, or the money 
when received; or to submit the debt or demand to arbi- 
tration.” Story on Agency, § 99. 

As a matter of law, it does not appear what particular 
acts of such an agent as Cummins was alleged to have 
been would have been usual, necessary or proper, in the 
ordinary course of that business, of the procurement of 
the right of way; but asa matter of law, it does appear 
that the establishment and erection of depots by railway 
companies is a separate and distinct kind of business or 
transaction, and different in its nature from contracts 
for the right of way. An agent clothed with the bare 
authority to procure rights of way would not have, as 
connected with or incidental to such a power, the right to 
locate and designate for his principal the depots along the 
line of his road. Such an authority would be foreign to, 
and not within the scope of, his agency, nor would he be 
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acting within it, when he should undertake to stipulate, 
in behalf of, and to bind his principal, as a condition for 
‘a deed to right of way, that a depot should be established 
at a given or specified place. 

‘To procure a right of way ” would seem to involve the 
idea of authority to solicit and obtain such right from 
the ‘proprietors of the soil, in the modes that are cus- 
tomary and usual to the acquisition of property of like 
character, such as would pertain to obtaining other like 
easements, viz., by purchase and sale for a pecuniary 
equivalent; or else, where the right which is solicited is 
one of mutual advantage to both parties, by gift or dona- 
tion. But in the absence of averment of other authority 
or greater power than would be incident to the grant of a 
mere naked power to an agent to procure for the princi- 
pal such a right or such an estate, it woulda not be inferred 
that the agent was empowered thereby to stipulate for 
other acts to be done by the principal as a consideration 
for the grant of the right of way, than to pay an equiva- 
lent for the same, or else to receive the same on less 
onerous terms. 

The converse of this proposition would be to invest the 
agent with the authority to offer as an inducement for 
making a contract thus to procure the right, the obliga- 
tion of the principal to surrender as an equivalent any 
right or power which it possessed, connected with the 
building or the operation of its road, according to the 
judgment or discretion of the agent. The right given to 
an agent, holding himself out to the world as such, to 
acquire property in lands, or rights therein like this, does 
not import, without a further delegation of specific au- 
thority, the right to transfer and thereby absorb the 
rights of his principal in other property, or to the per- 
formance of acts to be designated by the agent. 

The cases which illustrate the application of the prin- 
ciple limiting the authority of a general agent are very 
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numerous. ‘See Martin v. Farnsworth, 49 N. Y. (4 Sick.), 
555; Rossiter v. Rossiter, 8 Wend., 494; Holtsinger v. Na- 
tional Com. Exch. Bank, 37 How., 203; Stephenson v. N. 
Y. & Hudson R. R. Co., 2 Duer, 341; Geiger v. Balles, 
1 N. Y.8. C. (T. & C.), 129; 3 Bosw., 578, 584; 37 Tex., 
19; Reese v. Medlock, 27 Tex., 120; Watson v. Hopkins, 
id., 637; Michigan, etc., R. R. Co. v. Gongas, 55 *IIL, 
503; Duffy v. Hobson, 40 Cal., 240; 3 Head (Tenn.), 619. 

This, then, being like an action of deceit, as it would 
be termed at common law, and not to rescind the con- 
tract, the plaintiff, to maintain it, for the breach of its 
terms, must rely upon the binding obligation which the 
alleged promise of Cummins imposed upon the defend- 
ant. It is laid down that, “‘to found an action of deceit, 
the fraud must be a personal one on the part of the per- 
son making the representation, or some fraud which an- 
other person has impliedly authorized him to be guilty of. 
An action of deceit cannot be brought against a principal 
for the fraudulent representations of his agent, unless he 
has impliedly authorized him to make the representations. 
An incorporated company cannot, therefore, in its corpo- 
rate capacity, be called upon to answer in an action of de- 
ceit for false representations made by its directors, unless 
they have authorized the representations. The company 
cannot be sued as*wrongdoers by imputing to them the 
misconduct of those whom they have employed. An ac- 
tion of deceit may be maintained against the directors 
personally, but not against the company.” Bump on 
Frauds, 326. 

There is no other fraud charged in the petition on which 
to found the action for damages, except the representa- 
tions of Cummins. Whilst the plaintiff alleges, it is 
true, that the deed was prepared by Cummins, and the 
real inducements and stipulations were fraudulently 
omitted from its recitals, yet he does not allege that any 
imposition was practiced upon him to conceal from him 
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its real contents, nor that he was in fact ignorant thereof; 
nor that he signed it supposing that it contained anything 
more or less than it did in fact recite. 

The deed, then, not being invalid for fraud in its exe- 
cution and delivery, it must be deemed to speak the real 
intent of the plaintiff as therein recited, for the purposes 
of a conveyance of the right; nor will parol evidence be 
allowed to contradict or vary it, so as to impugn or affect 
the grantor’s acknowledgment of a vaiuable considera- 
tion. It purported to convey for a valuable consideration, 
and acknowledged that a part of it consisted of advan- 
tages which he contemplated to result to him in the 
enhanced value to be given to his lands and other 
property by the location and building of the said railroad 
on his land. It passed the title which it purported to 
convey, and his petition admits that he well knew that 
Cummins was authorized to contract with him to the ex- 
tent certainly of accepting for the defendants this deed. 
This transaction was complete, and the plaintiff does not 
seek to rescind it; his cause of action, if any he has, 
rests upon inducements which he alleges were held out by 
Cummins, consisting of a consideration not essential to 
support the validity of the deed, unless the promise of 
Cummins was made under circumstances which would 
be binding on the defendant. We have shown, we think, 
that whatever claim for damages the plaintiff may have 
against Cummins, none exists against defendant. Coun- 
sel, in their brief for the appellee, rely on the case of Hen- 
derson v. R. R. Co., 17 Tex., 560. We do not think that 
the rulesof law applied there to the principal, for the un- 
authorized acts of his agent, have application to the facts 
of this case. Here the agent was not acting within the 
scope of his authority when he undertook to stipulate 
for the locality of a depot, but he was so acting in accept- 
ing a deed for the right of way. In that case the suit 
was to nullify a contract which was adopted and acted 
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upon by the principal; in this case it is not alleged that 
the principal knew of the promise of the agent, nor that 
he ever ratified it. That was a suit to annul; this is 
founded on the promise made by an agent for the per- 
formance of an act outside the scope of his authority, 
and asks for damages for its breach. The doctrine of es- 
toppel by conduct applies in that, but not necessarily in 
this case. 

If, however, the deed had contained the stipulation 
that the railway company should erect a depot within the 
limits indicated, and it had been accepted by the defend- 
ant as the act of their agent, fully empowered to accept 
a deed of that character, it would seem, on the principles 
and rules of the common law applicable to conditional 
estates, that the condition being a condition subsequent, 
and that from the nature of the subject matter of the 
conveyance, and the policy of the law which gives to 
railway companies the right of way over the lands 
of others on making compensation therefor, that the 
estate granted would have become absolute. See secs. 6 
and 7, 2 Washb. on Real Prop., pp. 6 and 7 (* pp. 447-8). 
The law would not vainly permit the grantor, for condi- 
tion broken, it would seem, to enter upon the land and 
determine the estate granted, when the grantee would be 
entitled, eo cnstante, to demand a right of way over the 
same identical land on making compensation therefor; 
the optional right of the grantee, on making proper com- 
pensation, would be paramount to the grantor’s right in 
the fee, ab initio. And, besides, the terms of the condi- 
tion implies that the building of a depot may succeed 
the expenditure by the grantee of large sums of money 
in constructing a road, which, when laid down, becomes 
permanently attached to the realty; the value of which 
is immensely greater than the land over which it runs; 
and the relation of the fractional part of the road run- 
ning over the land in question to the entire road beyond 
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the section referred to, repels the idea of a literal rescis- 
sion of the contract, by any attempt of a court to place 
the parties in statu quo. The result would seem to follow 
that the estate conveyed would be absolute, and that the 
application of the rules of law ordinarily governing the 
rescission of contracts, oftentimes could not have appli- 
cation to railway companies under such circumstances, 
and the only remedy, or redress given, would be in dam- 
ages. These remarks are suggested in view of the decree 
which was rendered below, cancelling the deed and con- 
demning the land to the use of the defendant. If the 
plaintiff is entitled neither to annul the deed for fraud in 
its execution and delivery, and seeks not to divest the 
defendant of the right conveyed by the right of way, 
but asks even that it shall be decreed to defendant’s use 
and benefit, we do not think that the court can properly 
cancel the contract of the parties by substituting in leu 
thereof the statutory right of way as a set-off to the 
plaintiff's damages. 

If the plaintiff was entitled to an action for damages, 
the measure of them is not, we think, that claimed by 
the petition, arid which was adopted as correct in the 
charge of the court. The plaintiff claims as damages the 
diminished value of his land; damage consequent upon 
the construction of the road through his farm, necessitat- 
ing additional fencing, and other agricultural losses and 
inconveniences, specified in the petition; and damage 
done by defendant in cutting down a bois dare hedge. 
Thus, the defendant is sought to be treated as a mere tres- 
passer, and its liability for damages measured accordingly; 
as if the acts complained of were done under no color of 
authority, nor in anywise mitigated by reason of con- 
tract or consent given by the plaintiff. Under the state’s 
right of eminent domain, the railway company had rights, 
at the time of selecting the way of its road, which en- 
abled it to avoid being placed in the position of a tres- 
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passer ex post facto, or by construction, and to be subjected 
to the liabilities of such. Railroad companies, failing to 
agree with owners of land as to obtaining right of way, 
were allowed heretofore, as now (Pasch. Dig., art. 4922), 
to designate the land over which they proposed to build, 
and to cause to be then determined, in limine, by legal 
proceedings, the damages ‘‘that may be caused to the 
lands and property of the owner by the construction of 
said railroad.” The owner was corresponding!y protected 
in his rights, in that no railroad company was permitted 
to enter upon his land, except for a lineal survey, until 
the proper and legal adjustment of his rights to compen- 
sation under the proceedings contemplated under art. 
4922, Pasch. Dig. The plaintiff's petition plainly shows 
that the defendant entered upon his land, and constructed 
their road through it, with his knowledge, and that he 
consented thereto without any compensation, other than 
the anticipated advantage to result by the enhanced value 
to be given to his property by its construction, and the 
building of a depot at a certain place, or rather within 
the limits of a certain designated line upon the railroad. 
The action of the plaintiff under his proposition to Cum- 
mins waived his right toa claim for the assessment, in 
advance of defendant’s entry and appropriation of the 
use of the land, of damages caused by the construction 
of the road on his land; but if, under a contract of that 
kind, binding on both parties, the railroad had erected 
their depot at a greater distance from the town of Man- 
tua than was stipulated, it would have been a breach of 
contract, entitling the plaintiff to recover the damages 
which the plaintiff would have sustained, immediately 
resulting from the. breach of that condition. 

Mr. Sedgwick, in his treatise on the Measure of Dam- 
ages, vol. 1, 7th ed., 212, says, that in actions ‘‘ where the 
contract is to do, or to refrain from doing, some particu- 
lar thing, the rule of the civil law is perhaps the best that 
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can be adopted; that the party in default shall be held 
liable for all losses that may be fairly considered as hav- 
ing been in the contemplation of the parties at the time 
the agreement was entered into. Or, in other words, 
where it appears, or may fairly be inferred, that the party 
complaining of the non-performance of a contract has, 
at the time it was entered into, turned the mind of the 
party whose conduct is complained of to the consequences 
likely to ensue from default on his part, and such conse- 
quences do ensue, he shall be held responsible for them as 
having stipulated against them.” 

The allegations of the plaintiff's petition do not imply 
that any other consideration influenced the plaintiff in 
insisting upon the locality of the depot within a mile and 
a half of the town of Mantua than considerations of con- 
venience and economy to himself in the use which the 
road would afford him, in view of his proximity to the 
point indicated, for purposes of transportation of persons 
and freight; nor that the proposal made to Cummins 
was by him understood in a different light. The plaintiff 
is not to be supposed to have conceived the idea that the 
railroad company, in selecting their depot station, were 
controlled by other considerations than their own inter- 
est, and that, in acquiring rights of way, it purposed to 
fix such depots with reference to a contemplated design 
to affect the values of property of other persons, either 
by passing through their lands or in the establishment of 
the depots along the line of the road. The plaintiff must 
have regarded the precise and identical spot for the loca- 
tion of the depot, at the time of his negotiations, as un- 
determined; and that the establishment of it definitely 
would be made with reference to the railroad company’s 
views of its best interest, and not to that of the proprie- 
tors of the lands of the surrounding country. We may 
reasonably conclude that neither party, in speaking of the 
probable spot for its location, contemplated that a viola- 
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tion of an agreement to locate it within the specified 
limits involved an undertaking by the company to be re- 
sponsible for the difference in values of property which 
might result to the property holders of the adjacent 
country, in the ratio of their remoteness to the place 
where the depot should be established. 

Neither, then, is the comparative value of the property, - 
estimated with reference to the place where the depot 
was built, nor where, according to the supposed contract, 
it should have been erected, nor the damages directly 
caused the land and property of the plaintiff by reason of 
the construction of the road, the proper rule for the 
measurement of plaintiff's damages; but the true rule is 
indicated by the above quotation, to be applied to all the 
facts and circumstances adducible in evidence, to show 
the injury sustained by the plaintiff on account of the 
increased distance of the depot, as it was actually estab- 
lished, from the plaintiff's residence and place of business, 
compared with the advantages he would have enjoyed in 
the uses of a depot located one mile and a half from the 
town of Mantua. 

In respect to the damage claimed on account of cutting 
down by the defendant of his bois d’arc hedge, the alle- 
gations made to show a liability are too vague and general, 
taken in connection with the whole transaction, to show 
a right of action for damages. It is not negatived that 
the act complained of was necessary, and fully contem- 
plated by the parties, when the right of way was granted 
by the plaintiff; and that whatever injury might result 
to the plaintiff therefrom was fully considered and esti- 
mated together with the advantages he expected to other- 
wise derive by the building ef the road. 

We conclude that the court erred in overruling defend- 
ant’s demurrer, and that the judgment ought to be 
reversed, and the cause remanded for further proceedings. 
As the plaintiff may so amend his petition as to present a 
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cause of action in view of another trial, we have deemed 
it proper to make the foregoing observations in relation 
to the proper rule for the measurement of the plaintiffs 
damages. The charges given and those asked for by de- 
fendant and refused, as well as the general direction 
given to the case on the trial, have suggested to us the 
propriety of indicating, in a general way, our views upon 
this branch of the case. 
REVERSED AND REMANDED. 


{Opinion delivered May 3, 1881.] 


NOTE TO THE ABOVE OPINION.— The case of East Line R. R. Co. v. 
Garrett, 52 Tex., 133, had escaped the observation of the writer until 
after the foregoing opinion was prepared. The decision made in that 
case is here now referred to as supporting the correctness of our con- 
clusions upon the leading questions in this case. 

RICHARD S. WALKER, Comm’r. 





J. R. FARRAR v. Epwin Bates & Co. 
(Case No. 4299.) 


1. BILLS OF EXCEPTION.— To constitute a bill of exception a part of the 
record, so as to entitle it to be considered on appeal or error, the 
rule of the statute and of the supreme court requiring it to be filed 
during the term at which the cause was tried, must be complied 
with. 

2. ASSIGNMENT OF ERRORS.— See again, opinion for assignment of errors 
too vague and general to entitle them to consideration. 

3. VeRDICT.—See opinion for verdict against a garnishee which, though 
uncertain in its terms, when considered with reference to the judg- 
ment rendered thereoy, could not prejudice the garnishee, and 
which therefore did not authorize a reversal. 

4. GARNISHMENT — ATTACHMENT.— The fact that a garnishee holds 
goods openly under a claim of title will not prevent the question of 
the good faith of his title and possession from being controverted 
in a contest over his answer as garnishee. The creditor in such a 
case is not compelled to resort to attachment. 

VoL. LV —13 
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5. PRACTICE — GARNISHEE.— When the proceedings, including a judg- 
ment, are conducted as part of the suit against the original defend- 
ant, against whom judgment had already been rendered, the fact 
that the judgment was against the original defendant need not be 
proved. The court will take judicial notice of that fact. 


Error from Ellis. Tried below before the Hon. George 
N. Alridge. 

On February 1, 1879, defendants in error, Edwin Bates 
& Co., instituted suit No. 1512 in the district court of 
Ellis county, against J. M. Dixon & Co., on a certain 
promissory note for $1,083.95, executed and delivered by 
Dixon & Co. to Bates & Co., of date August 15, 1878, 
due January 1, 1879, and in which suit Bates & Co. sub- 
sequently obtained judgment against Dixon & Co. for 
$1,116.46, principal and interest. 

March 25, 1879, Bates & Co. sued out a writ of gar- 
nishment under the terms of the statute, fully describing 
the above suit and note sued on, against J. R. Farrar as 
garnishee, the plaintiff in error in this cause. This writ 
was served on Farrar, March 28, 1879, and he subsequently 
answered under the terms of the statute, denying any 
indebtedness to Dixon & Co., as a firm or as individuals, 
or that he had any effects of theirs in his hands, or that 
he knew of any person being so indebted or having such 
effects. 

This answer was by Bates & Co. contested and issues 
presented by both parties under the direction of the court, 
upon which the case as between them was tried. This 
answer, contest and issues were filed and the trial had 
in the case as originally styled, numbered and docketed, 
‘*Edwin Bates &.Co. v. J. M. Dixon & Co.,” with the 
addition, after the latter name, that of J. R. Farrar, 
garnishee. 

The issues presented by Bates & Co., contesting the 
answer of Farrar, the garnishee, were substantially that 
Farrar, at the time of the service of the writ of garnish- 
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ment upon him, was indebted to Dixon & Co. in the sum 
of, to wit, $3,000, and that he had in his hands a stock of 
goods, etc., subject to their debt against Dixon & Co., of 
the value of, to wit, $8,000; that the pretended transfer of 
the goods was fraudulent and made to hinder and delay 
Bates & Co. in the collection of their debt, stating spe- 
cific charges of fraud; among others, that it was made 
subject to an alleged prior fraudulent mortgage given by 
Dixon & Co. to H. B. Claflin & Co., and assumed by 
Farrar, under which mortgage Dixon & Co. had retained 
possession of the goods, selling and using them as their 
own; also, that inthe agreement with Farrar, a fraudu- 
lent reservation had been made for the benefit of Dixon 
& Co.; and further, that since the service of the writ upon 
him Farrar had converted the goods into money. 

Farrar, the garnishee, denied that the goods were fraud- 
ulently conveyed to him, but alleged that he bought them 
in good faith, paying for them in part by a prior indebt- 
edness of Dixon & Co. to him of $3,500, by assuming 
the payment of the indebtedness of Claflin & Co. for 
$842, and of W. C. Browning, another creditor of 
Dixon & Co., for $500, and by the payment in cash of 
$150, making $5,000; and alleged that he did not then 
know of the indebtedness of Dixon & Co. tuo Bates 
& Co. 

There was testimony tending to prove fraud in the con- 
veyance from Dixon & Co. to Farrar, and other testimony 
tending to prove that it was made in good faith and for 
a valuable consideration. Upon the final trial the jury 
returned a verdict in favor of Bates & Co. against Far- 
rar for $1,083.95, the principal sum of the note declared 
on in the original suit, upon which verdict judgment was 
rendered for Bates & Co. against Farrar. This judgment 
recited the former judgment in favor of Bates & Co. 
against Dixon & Co. Dixon & Co. do not complain. 

Farrar prosecuted a writ of error. 
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Ferris & Ratney, for plaintiff in error. 
S. C. McCormick, for defendant in error. 


BONNER, ASSOCIATE JUSTICE.— This contest grows out 
of a suit, originally instituted in the district court of Ellis 
county, by Edwin Bates & Co., defendants in error, 
against J. M. Dixon & Co., the original defendants, but 
who are not before this court. J. R. Farrar, the present 
plaintiff in error, was garnisheed in that suit at the in- 
stance of Bates & Co., and sues out this writ of error to 
reverse the judgment therein rendered against him as 
such garnishee. 

Several of the assigned errors are not relied on in the 
brief of counsel for Farrar, the plaintiff in error, and 
those which are assigned will not be presented in their 
consecutive order. 

The first and second assigned errors relate to the ob- 
jection to the introduction in evidence, as against Farrar, 
of the alleged fraudulent deed of trust made by Dixon & 
Co. to H. B. Claflin & Co. and of the promissory’ note 
from Dixon & Co. to Edwin Bates & Co. 

These objections purport to have been reserved by bills 
of exception Nos. 1 and 2. 

Bates & Co., defendants in error, object to the consid- 
eration of these bills of exception because they were not 
filed during the term of the court at which the trial was 
had, but on March 9, 1880, the court having adjourned 
on February 28, preceding. 

These objections must be sustained under the following 
provisions of the Revised Statutes: 

** Art. 1363. It shall be the duty of the party taking 
any bill of exceptions to reduce the same to writing, and 
present the same to the judge for his allowance and sig- 
nature during the term, and within ten days after the 
conclusion of the trial.” 

“Art. 1364. It shall be the duty of the judge to sub- 
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mit such bill of exceptions to the adverse party or his 
counsel, if in attendance on the court, and if the same is, 
found to be correct, it shall be signed by the judge with- 
out delay and filed with the clerk during the term.” 

** Art. 1445. No paper shall be considered as filed in 
the proceedings of any cause, unless the clerk shall have 
indorsed thereon the day on which it was filed, and have 
signed his name officially thereto.” Swift v. Trotti, 52 
Tex., 502. 

Rule 60 of this court for the government of the district 
courts also requires bills of exception to the admission of 
testimony to be filed during the term of the court at 
which taken. 

Bills of exception are intended to make that a part of 
the record which otherwise would not be, and to accom- 
plish this object, the material requisites of the statute and 
of the prescribed rules of practice should be complied 
with. Whether, by consent or otherwise, there may be 
an exception to the above general rule, is not now before 
us. The seventh, ninth, tenth, eleventh and twelfth as- 
signed errors are as follows: 

‘““7. The verdict of the jury is not supported by the 
evidence. 

“9. The verdict of the jury is contrary to the law of 
the case as charged by the court and is contrary to the 
law and the evidence. 

“10. The verdict of the jury is excessive, unjust and 
oppressive. 

‘11. The evidence was totally insufficient to make 
garnishee liable to plaintiffs for any sum whatever. 

‘*12. The verdict of the jury is not responsive to the 
evidence, and is too uncertain to base the judgment 
upon.” 

These, with the exception perhaps of the twelfth, are 
subject to the objection raised by the defendant in error, 
that they are too vague and general, under repeated decis- 
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ions of this court, to demand, asa matter of right, that 
we consider them. 

Upon an examination of the evidence, however, we do 
not find such error apparent upon the record as would au- 
thorize us to reverse the judgment upon any of the 
grounds contained in these assigned errors. Thore was 
evidence tending to support the verdict, and not such pre- 
ponderance against it as would demand of this court that 
it be set aside. Had the court below rendered judgment 
for any interest which may have accrued prior to the re- 
turn of the verdict, upon the principal sum found thereby, 
we would be of opinion that the latter clause of the 
twelfth assigned error —that the verdict was too uncer- 
tain — would have been well taken. 

The verdict was as follows: ‘‘We, the jury, find for 
the plaintiff for the sum of $1,083.95, with interost and 
costs.” 

This verdict was returned February 20, 1880, and was 
for the amount of the principalsum of the note given by 
Dixon & Co. to Bates & Co., and upon which interest 
had then run from January 1, 1879. This note had been 
reduced into judgment for the principal and accrued in- 
terest to date of the judgment in favor of Bates & Co. 
against Dixon & Co. Itis very probable that the jury in- 
tended to find against Farrar both the full amount of the 
principal and interest, but the court disregarded so much 
of the verdict as related to the interest, and entered 
judgment for that which was certain only, $1,085.95, the 
principal sum as found, and hence any uncertainty in the 
verdict did not prejudice Farrar. 

The fifth assigned error is, that ‘‘the court erred in re- 
fusing to give the fourth special charge asked by the 
garnishee.” 

This charge was as follows: ‘‘If the jury find from the 
evidence that J. R. Farrar, the garnishee, held the goods 
by virtue of a fraudulent transfer, and that he had such 
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goods in his possession on the 28th day of March, 1879, 
and that such goods were held in Ellis county openly, 
and were then subject to a writ of attachment, then they 
will find for the garnishee; if, on the other hand, the 
jury find that such goods were kept concealed and could 
not then have been attached by the plaintiff, then they 
will find for plaintiff.” 

We are of opinion that the mere fact that Farrar may 
have openly claimed the title and possession of the goods 
would not, under our our blended system of law and 
equity, have prevented the question of the good faith of 
his title and possession being put in issue, in a contest 
over his answer as garnishee; or that this fact would 
have necessarily required this issue to have been raised 
by a proceeding in attachment. 

The present contest was in effect —all the necessary 
parties being before the court —a suit by Bates & Co. as 
prior creditors to set aside as to them, because fraudu- 
lent and void, the conveyance from Dixon & Co. to 
Farrar. Such suit under our system could have been 
instituted by Bates & Co. in the first instance, or they 
could have levied upon the goods, if still found in the 
possession of Farrar, and then have instituted proceed- 
ings to have the conveyance set aside. Lynn v. Le 
Gierse, 48 Tex., 15s. 

The question was, not whether as between Dixon & 
Co. and Farrar the legal title to the goods had passed, 
but whether it had passed under such circumstances as 
should exempt them from liability for the debt of Bates 
& Co. 

If, as shown by Farrar himself, the goods were being 
converted into money from day to day, and were soon all 
thus converted by a sale by him in bulk, this money, if 
subject to the debt of Bates & Co., could not, under ordi- 
nary circumstances, have been reached otherwise than by 
garnishment. 
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The eighth assigned error is, that “the plaintiffs did not 
prove that they had any judgment against Dixon & Co., 
or that said Dixon & Co. were indebted to them in any 
amount whatever.” 

The record shows that the proceedings and judgment 
against Farrar, the garnishee, were conducted as part of 
the original suit of Bates & Co. v. Dixon & Co., under 
the same number, 1512, and the same style, with the ad- 
dition to the name of the original defendant, that of 
“J. R. Farrar, garnishee.” 

Farrar as such garnishee was summoned to answer in 
the original suit during its pendency and before judg- 
ment against Dixon & Co. by process which recited the 
pendency of the original suit, the parties thereto, style 
and number, and the description of the note upon which 
judgment was sought and subsequently obtained against 
Dixon & Co. The ultimate liability of Farrar depended 
upon the recovery by Bates & Co. of this judgment 
against Dixon & Co.; and although it would have been 
more formal to have introduced that judgment in evi- 
dence, yet, under the circumstances, we do not think that 
the court below erred in taking judicial notice of its own 
judgment in favor of Bates & Co. against Dixon & Co., 
which was virtually a portion of the same record and 
proceedings to which Farrar as garnishee was a party. 

There being no error apparent of record in the judg- 
ment below, the same is affirmed. 

AFFIRMED. 
* (Opinion delivered May 6, 1881.] 
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I’. Hueske, Apw’R, ETc., v. C. E. Broussarp & Co. 
(Case No. 2768.) 


1. CONTRACT — GUARANTY — PRESUMPTION.— In a suit against one not a 
party to a promissory note, which bore eight per cent. interest, but 
who signed the following indorsement thereon: ‘* Accepted, payable 
ninety days from January 13, 1870, with interest at ten per cent. per 
annum,” the petition alleged that the plaintiff, relying on the ac- 
ceptance and assumption of payment, released the original maker. 
A general demurrer and special exception, the latter based on the 
fact that the suit was not brought at the first term of the court, as 
required by statute in suits against an indorser or guarantor, were 
overruled. On appeal by defendant, against whom final judgment 
was rendered, there being no statement of facts or bill of excep- 
tions, held, 

(1) Whether the contract, evidenced by the indorsement, was 
collateral or original, was a question of fact for the jury. 

(2) The true meaning of the indorsement being, from the language 
used, doubtful, the time of payment being changed and the rate of 
interest increased, parol evidence would have been admissible to ex- 
plain whether the intention of the parties was to create an original 
contract or a guaranty of payment. 

(3) A liberal interpretation is to be given to commercial contracts. 

(4) It will be presumed, as against a defendant appealing, with 
neither astatement of facts nor bill of exceptions, that evidence was 
introduced to show that the indorsement was not intended as a guar- 
anty, but an original and absolute co.tract to pay. 


AppeaL from Washington. Tried below before the 
Hon. J.B. McFarland. 

Suit by appellee against John Shackey and C. Hueske. 
The allegations of the petition in this case are, in sub- 
stance, that Wilman & Co. were indebted to the plaintiffs 
on two promissory notes, copies of which are given; that 
on the 18th day of January, 1870, the defendants (who 
are alleged to be partners), for a valuable consideration, 
by their written indorsements by them subscribed by their 
firm name of John Shackey on each of said two notes, 
accepted and assumed the payment thereof, and promised 
plaintiffs that they would pay them the several sums of 
money in said notes mentioned, ninety days after said 
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13th day of January, 1870, with interest thereon from 
said date at ten per cent. per annum, which written in- 
dorsements are as follows: 

**Accepied, payable ninety days from January 13, 
1870, with interest from this date at ten per cent. per 
annum. (Siened) JOHN SITACKEY.” 

Similar allegations are also made as to two other notes 
set out in the petition, accepted and assumed by the de- 
fendants on the 1ith day of February, 1870. That the 
plaintiffs, relying on and confiding in the said several 
promises of the defendants, did, on said January 13, 
1870, and on said February 11, 1870, rele&se sail Wilman 
& Co. from all liability and indebtedness on account of 
said four promissory notes; and that said Wilman & 
Co. have never paid the same or any part thereof; that 
the defendants paid $111.50, April 5, 1870, and that the 
balance thereof was due and unpaid. 

The defendants answered by a general demurrer and a 
general denial, and each filed separate defenses. Shackey 
excepted specially to the petition, because it appeared that 
suit was not brought to the first term of court, and C. 
Hueske pleaded non est factum, denying that he was a 
partner of his co-defendant. 

The defendants’ exceptions were overruled because the 
undertaking of the firm of John Shackey, as alleged in 
the petition, was an original one, and not that of in- 
dorser, surety or guaranty, and the statute cited by appel- 
lant was not applicable. ‘ 

Verdict and judgment for the plaintiffs for $1,621.50. 
Motion for new trial overruled; defendant I. Hueske, 
administrator of the estate of C. Hueske, appealed, and 
assigns errors. There was no statement of facts or bill 
of exceptions. 


Shepard & Garrett and Sayles & Bassett, for appellant. 
I. The liability of the defendants is to be determined 
by their written indorsements upon the notes. The peti- 














1881. ] HUESKE Vv. BroussarD & Co. 208 





Argument for the appellant. 





tion does not allege any agreement between plaintiffs and 
defendants to discharge Wilman & Co. from their liabil- 
ity on the notes; nor would such testimony have been ad- 
missible even if there had been proper pleadings to vary 
the effect of the written indorsement. Rockmore v. 
Davenport, 14 Tex., 602; Reid v. Allen, 18 Tex., 241. 

II. The undertaking of the defendants, as alleged in 
the pleadings, was to assume the payment of the notes 
upon which other parties were then bound, and remained 
bound; in other words, the defendants guaranteed the 
payment of certain notes of Wilman & Co. 

“A guaranty, in its legal and commercial sense, is an 
undertaking by one person to be answerable for the pay- 
ment of some debt or the due performance of some con- 
tract or duty by another person, who himself remains 
liable to pay or perform the same.” Story on Promissory 
Notes, § 457. In Cook v. Southwick, 9 Tex., 615, it is held 
that when a person not the payee signs his name on the 
back of a promissory note, at the time of its inception, 
he becomes liable as guarantor or surety. Carr v. Row- 
land, 14 Tex., 275; Chandler v. Westfall, 30 Tex., 475; 
Harrison v. Sheirburn, 36 Tex., 73. 

Ill. Suit could not be maintained against defendants 
as guarantors or sureties unless it has been or is simul- 
taneously commenced against the principals, except un- 
der certain conditions, none of which are alleged in the 
petition. Pasch. Dig., art. 1426; Carr v. Rowland, 14 
Tex., 275; Campbell v. Beckwith, 17 Tex., 439. 

IV. But the petition further shows that the plaintiffs 
could not have maintained suit against the principals 
upon the notes; the plaintiffs alleging that they had re- 
leased them from their liabilities thereon. Burke v. 
Cruger, 8 Tex., 66; Cruger v. Burke, 11 Tex., 694; Wy- 
brants v. Lutch, 24 Tex., 309; Pilgrim v. Dykes, 24 Tex., 
383; Story on Promissory Notes, § 408. 





Breedlove & Ewing, for appellees. 
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WaLker, P. J. Com. App.— There being no statement 
of facts in the record, it will be presumed that the judg- 
ment was warranted by the testimony; and all presump- 
tions are in favor of the verdict. Neither is there a bill 
of exceptions; and the only question which may be re- 
vised on this appeal is; whether the plaintiffs’ petition 
afforded a sufficient basis to support the judgment. 

If evidence might have been offered under the alle- 
gations of the petition, to warrant a judgment for the 
plaintiffs, it will, for the purposes of this appeal, be in- 
tended that it was adduced on the trial, and that the 
judgment would be sufficiently supported thereby. 

The question, in effect, then is, whether the plaintiffs’ 
petition set forth a cause of action. It is contended by 
the appellants that it did not, because the petition showed 
a liability on the part of defendants collateral to the notes 
of Wilman & Co.; a contract of guaranty by defendants 
for their payment, and that the obligation created by it 
was destroyed, according to the petition itself, by the re- 
lease of Wilman & Co. by the plaintiffs. 

It is not sufficient, in order to maintain the defendants’ 
demurrer to the petition on the ground above stated, that 
the written promises of the defendants to pay the notes 
of Wilman & Co. were susceptible of a construction, 
when considered distinctly from any other evidence which 
may have explained the meaning and contracts of the 
parties, which would be consistent with mere guaranties 
for the payment of the several notes; for if, with other 
competent evidence, it was admissible to show that the 
undertakings of the defendant were original promises to 
pay the notes unqualifiedly, for a sufficient consideration, 
and not as guarantors to do so, in the event of the failure 
of the makers to do so, the cause of action would be com- 
plete and valid against them. 

The petition alleged that the defendants accepted and 
assumed the payment of said notes in writing; and it set 
forth, as to two of the notes, the form of the written 

















1881. ] HUESKE v. BrousssarD & Co. 





Opinion of the court. 





promise, as follows: ‘* Accepted, payable ninety days from 
January 13, 1870, with interest from this date at ten per 
cent. per annum.” ‘* Whether a contract is collateral or 
original may be a question of construction for the court, 
and then it is for the court; but it is often regarded as a 
question of fact, and then it is for the jury.” 2 Parsons 
on Con. (5th ed.), p. 11. 

In this case it would seem that a proper construction of 
the contract would be a question of fact for the jury, be- 
cause the terms of the several promises in writing relied 
upon by the plaintiffs were such as to allow of a liability 
on the part of defendants as either collateral or original 
undertakings on their part, according as the facts which 
attended and formed a part of the contract would show 
them to be the one or the other; whether the obligation 
was that of guarantors, or an absolute contract by them 
to pay the money absolutely, and independently of any 
liability of other persons. 

It is laid down that no special words or form are neces- 
sary to constitute a guaranty. ‘‘If the parties clearly 
manifest that intention, it is sufficient; and if the guar- 
anty admits of more than one interpretation, and the 
guarantee has acted to his own detriment, with the assent 
of the other party, as by advancing money, on the faith 
of one interpretation, that will prevail, although it be 
one which is most for the interest of the guarantee.” 
2 Parsons on Con. (5th ed.), 5. 

The written terms which are used, and which have been 
quoted, are in themselves doubtful, and suggest, them- 
selves, that there may be something in the transaction 
which gave rise to them, which will be explanatory of, 
and render clear, their meaning, and thus afford light for 
the interpretation of the contract as it was really in- 
tended and actually agreed to. The term, or word, ‘‘ac- 
cepted,” is indefinite and unmeaning when read as an 
indorsement of a promissory note. It has, however, sig- 
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nificant and apt relevancy to a draft, if it were drawn 
upon the person who thus indorsed it. 

Again, the failure to use the familiar and common 
words appropriate to signify the relation of guarantor, if. 
it was so meant, as, ‘‘ I guaranty payment of the within,” 
or similar words, and also the fixing a specified time for 
payment, and varying the terms of the note by increas- 
ing the rate of interest, are intrinsic facts on the face of 
the paper, which are not only sufficient, but which invite 
the introduction of parol evidence as to the facts and cir- 
cumstances which existed at the time of making the con- 
tract — not to vary, alter or contradict it, but to construe 
and explain it according to the intention of the parties. 

**A liberal interpretation is specially to be given to all 
commercial contracts. They are not to be construed 
strictly and technically, like bonds, which are generally 
technical in their form, and drawn with caution, but all 
the facts and circumstances in the transaction which may 
be indicative of the intention of the parties are to be con- 
sidered. And this rule stands upon the manifest ground, 
that, as these contracts are almost invariably drawn 
up leosely and informally, leaving much to inference, 
and often requiring a consideration of extrinsic circum- 
stances to render them intelligible, a strict construction 
would frequently defeat the objects and intentions of 
the parties, and render them an unsafe basis for those 
extensive credits by which the commerce of the world is 
carried on. Contracts of guaranty, for instance, are 
always to be construed in this mode.” Story on Con., 
sec. 640d. 

The indorsement which was made by the defendants 
appearing, as has been seen, to be doubtful, and requir- 
ing, in order to arrive at the true meaning, further evi- 
dence, parol evidence was clearly admissible to ascertain 
the intention of the parties. See sec. 670, Story on Con. 
It was held in Cook v. Southwick, 9 Tex., 615, that it 
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was competent for a person not the payee, who signed 
his name upon the back of a promissory note at the time 
of its inception, without any words to express the nature 
of his undertaking, to show by oral evidence the real 
obligation intended to be assumed at the time of signing. 

The plaintiffs alleged that the defendants ‘* assumed” 
the payment of the notes referred to. This allegation 
imports an original undertaking on their part to pay the 
debts or notes —to pay them without condition, and not 
subject to, or connected with, any obligation of the 
makers of the notes, nor dependent on their performance 
of any act in relation to said notes. An independent 
obligation, in‘a word, to pay the notes on their own ac- 
count, under a contract to do so, founded upon a valuable 
consideration — not an obligation collateral to that of the 
makers of the note. Such a contract was not a guaranty, 
nor a contract of suretyship; nor was it a technical in- 
dorsement of the note, according to commercial law. If 
it was, then, such a contract, the release of the makers 
of the notes was an act which may have been wholly 
consistent with the objects, inducements and consider- 
ations which induced the contract made between the 
plaintiffs and defendants. 

Ample evidence, for aught that can be made to appear 
to us, may have been adduced on the trial to establish an 
original absolute contract on the parts of the defendants 
as the same was claimed to be by the petition. And this 
position is supported by the facts alleged in the petition 
descriptive of the terms of the written promises of de- 
fendants,— ‘‘ Accepted, payable ninety days from January 
13, 1870,” etc. This would be an appropriate form for an 
original promise to pay a draft drawn upon the acceptor; 
or to pay the notes upon which the acceptance was in- 
dorsed at the verbal reqyest, or a separate written letter 
or order from the maker of the notes, requesting the de- 

fendants to pay said notes at ninety days when presented 
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for such acceptance. And it would be consistent with the 
existence of such a transaction, that the defendants may 
have had funds in their hands of the makers of the notes, 
on the faith of which such order or request was made, or 
that the defendants were indebted to the makers of said 
notes, and that the consideration of the acceptance and 
payment of the notes was the discharge and settlement 
of their supposed debt. In the cases supposed, there 
would exist no such privity of contract between the de- 
fendants and the parties to the notes as:would constitute 
the former guarantors, to be affected by the release of 
the makers of the notes. We think there is no error, 
and that the judgment ought to be affirmed. 
AFFIRMED. 
{Opinion delivered May 6, 1881.] 





SipnEyY Pincuer v. A. L. Kirk ET AL, 
(Case No. 2729.) 

1. Preapines.— The fact that the plaintiff represents herself in her pe- 
tition filed in trespass to try title, as the sole surviving heir of the 
original grantee, will not defeat a recovery as against a trespasser 
or wrongdoer in a case where the evidence reveals the existence of 
other heirs not made parties. 

2, DISTINGUISHED.— This case distinguished from those in which it is 
held, that, when the plaintiff specially pleads his title, he can only 
recover upon the title as pleaded. 


AppEAL from Erath. Tried below before the Hon. J. 
P. Osterhout. 

Sidney Pilcher filed her petition in the district court of 
Erath county on the 6th day of August, A. D. 1873, 
against A. L. Kirk, William Hughes and Henry French, 
for the recovery of one-third of a league of land, averring, 
in substance, that the land had been located by virtue of 
a certificate issued by the district court of Liberty 
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county, Texas, on the 9th day of October, A. D. 1841, to 
John Gaylor; that John Gaylor, the grantee, died in Lib- 
erty county, Texas, on the 4th day of March, 1848; that 
she was his sole surviving heir; that all of his other heirs 
were dead, and that she was entitled to the land by rea- 
son of such heirship. , 

Defendants answered that they were not guilty, and 
pleaded title in themselves. Defendant Kirk averred that 
he purchased from John Gaylor, in 1870, paying value. 
Defendant Hughes averred that he had purchased from 
defendant Kirk a part of the land, and suggested valuable 
improvements, holding under deed duly recorded for 
more than one year, before the filing of this suit, etc. 

Verdict and judgment for the defendants. 
* One of the errors assigned was the refusing to give a 
charge, which is fully disclosed in the opinion. 

The deed from John Gaylor to appellee Kirk bore date 
January 21, 1870, and therein the former claims to be, 
and conveys as, the grantee in the certificate and patent. 


T. G. Bean, for appellant. 


T. N. Nugent, for appellees.— The rule at common law, 
with the American modification, seems plainly to contem- 
plate that a recovery may be had of the whole or a 
moiety of the premises, according as the action may be 
brought by all or one of the co-tenants, upon a joint or a 
separate demise; but it is nowhere so broadly stated as 
to allow a recovery of the whole by one co-tenant in 
his own right and against any defendant. Our simple 
action is nothing more nor less than ejectment, stripped 
of its technical fictions. The real parties in interest in 
the former come before the court, instead of the myth- 
ical plaintiff and defendant of the latter; and a direct 
allegation of ownership has superseded the statement 
of the demise. The character and extent of the plaintiff’s 
right in both must be disclosed by the pleadings. In 
VoL. LV —14 
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ejectment, the demise affords the test; it measures the 
plaintiff's interest and his right of recovery. In our action, 
the direct allegations of the real parties in interest furnish 
the rule, and they recover such interest as they allege and 
prove. .But to lay it down as a universal rule, ap- 
plicable to all cases, that one joint tenant, or tenant 
in common, can maintain trespass to try title as against 
any and all adverse claimants, would scarcely be pro- 
ceeding ‘‘ conformably to the principles of trial by eject- 
ment.” If the rule were such as is contended for by 
appellant, if in ejectment one joint tenant or tenant 
in common could in all cases recover the whole prem- 
ises without joining his fellows, there seems to be great 
reason why the rule should not apply to actions under 
our statute. Ejectment was a mere possessory remedy 
in effect; it settled nothing but the right of present 
possession; and only so far as it was necessary to de- 
termine this right was the question of title brought in 
issue. Our action is peculiarly one for the adjudica- 
tion of the title; it settles nothing as to mere right of 
possession, only so far as that may be incidental to the 
title, and is conclusive in its effect. 

Assuredly we have not incorporated in our jurispru- 
dence a rule of practice, the effect of which would be to 
prolong litigation in many cases to the point where par- 
ties would be compelled to resort to a court of equity for 
a bill of peace to quiet and settle their titles. If the rule 
be as contended for, co-tenants may sue successively in 
separate actions, and thus for years harass adverse claim- 
ants with vexatious litigation, and we have gained little 
by dropping the fictions of the common law; for it cannot 
be said that the co-tenant would be estopped by the action 
of his fellow, to which he was in no sense a party. 


Watts, J. Com. App.— Appellant brought this suit of 
trespass to try title to a third of a league of land, patented 
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to John Gaylor; alleging in her petition that he died on 
the 4th day of March, 1848, in Liberty county, Texas, 
and ‘‘that she is the only surviving legal heir of said 
John Gaylor, deceased, all of his children and grand- 
children having long since departed this life, except this 
plaintiff, who is an only grand-daughter to said John 
Gaylor, deceased, and that she is the only daughter now 
living of Mariah Pilcher, formerly Gaylor; and claims 
under her mother, who was the daughter of John Gay- 
lor.” She alleged that the appellees committed the tres- 
pass and made the illegal entry upon the land the Ist day 
of August, 1873. 

On the 16th day of February, 1874, appellees answered 
by plea of not guilty, and afterwards appellee Hughes 
made suggestion of valuable improvement, etc. 

On the 9th day of May, 1874, the appellees filed an 
amended answer, asserting title in themselves to the land; 
that they were innocent purchasers thereof, for value, 
and without notice of any adverse claim or title; and also 
that they had paid all the state and county taxes on said 
land, and that appellant had paid no taxes. 

The case was tried the 17th day of November, 1874, 
and resulted in a verdict and judgment in favor of 
appellee. 

The evidence adduced upon the trial tended to show 
that there was then living other of the heirs of John 
Gaylor, besides appellant. The court in effect charged 
the jury that if they believed that there was living other 
heirs of said John Gaylor, besides appellant, then to find 
against her. Appellant asked a counter charge, to the 
effect that a non-joinder of parties plaintiff must be 
pleaded, etc. And as there was no such plea in this case, 
if they believed from the evidence that John Gaylor, the 
grantee of the land, was dead, and that appellant was 
his heir at law, then to find for appellant. This was re- 
fused. The charge as given, and refusal to give the 
charge as asked, are assigned as error. 
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The question thus presented may be considered as the 
controlling one in the record for our determination; as the 
attorney for the appellee candidly admits in his brief, 
that, if the court erred in this particular, a reversal of 
the judgment must follow. And certainly this is true; 
for it matters not what deductions the jury might have: 
drawn, or what conclusions they may have arrived at, 
from the evidence, as to the deceased John Gaylor being 
the grantee in the certificate and patent, and the appel- 
lant being his heir at law; provided the jury were satis- 
fied that he had other living heirs besides her, not joined 
in the suit, then the charge precluded further inquiry. 

It is assumed by counsel that the precise question pre- 
sented by the record in this case has not heretofore been 
adjudicated by the supreme court. And admitting this 
to be true, we will be forced to an examination and con- 
sideration of the cases in which questions analogous and 
akin to this have been determined; and from them ex- 
tract that which we may determine to be the true rule to 
be applied in this case. 

Croft v. Rains, 10 Tex., 520, is where the plaintiff sued 
in trespass to try title to nine hundred acres of land, 
claiming to own the same. Pending the suit, there was 
a partition between himself and his co-tenant, in which 
his interest of six hundred and forty acres was segregated 
from the remaining two hundred and sixty acres. He 
then amended and set up that fact, and also that he had 
purchased the undivided six hundred and forty acre in- 
terest in the survey, long prior to the institution of the 
suit. The court, in discussing this view of the case, said: 
** Before partition between the plaintiff and his co-tenant 
in common, he might well maintain this action. His 
amended petition, filed after the partition, by which his 
interest was severed and set apart to him, charges the 
trespass to have been committed upon the land so set 
apart to the plaintiff. His right to recover, therefore, 
was not affected by the partition. The plaintiff’s interest 
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was acquired, not by the act of partition, but by his pur- 
chase.” 

In the case of Watrous v. McGrew, 16 Tex., 511, Jus- 
tice Wheeler, delivering the opinion of the court, re- 
marked, ‘‘ We have heretofore decided that one tenant 
in commen may maintain an action of trespass to try title 
against a stranger.” 

The following language was used by the court in the 
case of Grassmeyer v. Beeson, 18 Tex., 766: ‘* But if the 
partition had been invalid, still the decree without. parti- 
tion vested in the plaintiff an undivided interest in the 
land, and constituted him a tenant in common with the 
original grantee; and that was a sufficient title to enable 
him to maintain -his action against this defendant. We 
have heretofore decided that one tenant in common may 
maintain trespass to try title against a stranger.” 

So, also, in the case of May v. Slade, 24 Tex., 207, the 
court held that ‘‘it is settled by the decisions of this court, 
that one tenant in common may maintain an action of 
trespass to try title without joining his co-tenant.” 

The present chief justice, in delivering the opinion of 
the court in“Biencourt v. Parker, 27 Tex., 564, said: 
‘“‘Under the liberal practice which has been recognized in 
our judicial system, it cannot be said that a discontinu- 
ance or abandonment of his suit by one of the plaintiffs, 
in actions of this kind (trespass to try title), will abate 
the suit or preclude a recovery by the other plaintiff.” 

In the case of Hutchins v. Bacon, 46 Tex., 414, the 
court held that, ‘‘ having sued under a general allegation 
of title in herself, it is not a variance if the evidence 
shows that she owns less than the whole or only an undi- 
vided interest.” 

The same doctrine is recognized by the court in Guil- 
ford v. Love, 49 Tex., 728, in the approval of a charge as 
follows: ‘So far as plaintiffs’ right to recover in this ac- 
tion is concerned, it is immaterial as to whether they own 
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the land in controversy in severalty or as tenants in com- 
mon with others not before the court. If they own the 
land in either capacity, they may maintain the action.” 

In Stovall v. Carmichael, 52 Tex., 389, Justice Gould, 
delivering the opinion of the court, said: ‘‘ As against a 
trespasser, a tenant in common may recover the entire 
premises; and although the statutes, as recently revised, 
require the claimant of an undivided interest to state the 
same, and the amount thereof, the rule which prevailed 
at the time of the trial was, that the owner of an undi- 
vided interest might recover of a wrongdoer, although 
the petition failed to show that he was only part owner.” 

It was also held in that case, that where several plaint- 
iffs sued as heirs, and some of them were barred, and 
others not, by reason of the adverse possession of defend- 
ants, those not barred were entitled to recover an undi- 
vided, though an indefinite, interest in the land. 

All distinctions between the several tenancies known at 
common law have been destroyed by statute, and, for all 
practical purposes, are now in this state reduced to the 
same estate, namely, an estate in common, or part own- 
ers, unaffected by the technical rules of the common law. 
Ross v. Armstrong, 25 Tex. Sup., 354. 

At the time of the trial of this case in the court below, 
the rule that a tenant in common, or “ part owner ”— 
that is, one having an undivided interest in land — 
could alone, without being joined by those interested 
with him, maintain trespass to try title against a stranger, 
trespasser or wrongdoer, although in his petition he 
claimed to own the entire tract, and did not therein dis- 
close the interest of his co-tenants, was so conclusively 
settled, upon the authority of adjudicated cases and sound 
reasoning, as to admit of no doubt. 

But it is claimed that, as appellant sued as the sole 
surviving heir of John Gaylor, deceased, that she must 
recover, if at all, in that capacity; and that if the evi- 
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dence discloses the fact that he had other living heirs, 
then the plaintiff could not recover under the allegations 

in her petition. This is proceeding upon the doctrine of 

Jones v. Menard, 1 Tex., 777, and other cases to the same 

effect; that is, when a party pleads his title specially, he 

must prove it as pleaded. That rule we fully recognize 

as Well established, but as to its application to this case, 

We can not agree with appellees. There is no doubt 

that when a party pleads for his title a grant, that he 

must prove a grant; in such case he could not prove and 

recover upon a location and survey or upon heirship; and 

if he pleads heirship, he cannot prove and recover upon 

a deed. But when he pleads heirship, whether it be 

jointly with others or as sole heir, the real fact to be 

proved is heirship, the title pleaded is heirship, and that 

species of title he must prove to recover. And this is 
the extent of the doctrine invoked. 

This rule is a familiar one, founded upon the plainest 
principies of justice. For when the plaintiff specially 
pleads his title, the defendant can only be expected or 
required to come prepared to meet the title so pleaded. 
And to hold in such case, for instance, when the plaintiff 
has pleaded a deed, that instead thereof he may prove and 
recover upon heirship, would be to convert the forms of 
procedure in the courts of justice into pit-falls to ensnare 
and ruin the unwary. But the case before us is not one 
of that kind. Here heirship is pleaded, and that is 
sought to be proved; and we have seen from the adjudi- 
cated cases, that if there were others interested with her 
as co-heirs, that she would be entitled to recover, without 
disclosing in her petition their interest, or therein limit- 
ing her own claim of title to her undivided interest. 

Nor does this case come within the reason of the rule, 
for certainly it would not require a greater amount or 
different kind of evidence to defeat the plaintiff's claim 
of heirship than it would require to meet the combined 
claim of herself and the other supposed heirs. 
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We conclude that, under the allegations of sole heir- 
ship, provided the case was otherwise established by the 
evidence, the plaintiff would have been entitled to re- 
cover, notwithstanding the evidence might have shown 
that there were other living heirs not parties to the suit; 
provided, however, that if, as to her, the defendants occu- 
pied with reference to the land the attitude of strangers, 
trespassers or wrongdoers. 

The term “‘stranger,” as here used, means one who 
claims by title other than that asserted by the plaintiff; 
or, more strictly speaking, one who, in deraigning title, 
does not in any way connect himself with that asserted 
by the plaintiff. 

A trespasser or wrongdoer is one who, not having the 
title to land, without the consent of the true owner, 
makes entry thereon. 

This requires us to examine and determine the position 
the parties occupy towards each other with respect to 
the land in controversy. 

The plaintiff claims title to the land as heir of a John 
Gaylorwho died in Liberty county, Texas, in 1848; the de- 
fendants claim the title thereto from a John Gaylor who 
was living in Washington county in 1870, and who con- 
veyed the land to the defendant Kirk in January of that 
year. 

From this it will be seen that if, as claimed by the 
plaintiff, the certificate located upon the land, and the 
patent therefor, was issued to the John Gaylor who died 
in Liberty county in 1848, then it is clear that the de- 
fendants, in the assertion of title to the land, in no way 
connect themselves with that asserted by the plaintiff. 
And if the plaintiff’s claim is in this respect true, then it 
follows. that the defendants, by reason of the title as- 
serted by them, have not the shadow of right or title to 
the land; and as to the plaintiff, if she be an heir as 
claimed, the defendants would be trespassers and wrong- 
doers. 
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So, on the other hand, if, as claimed by defendants, the 
certificate and patent were issued to the John Gaylor who 
was living in Washington county in 1870, it is equally 
clear that the plaintiff would not have any right or title 
whatever to the land. 

The pivoting issue between the parties is as to which of 
these John Gaylors the certificate and patent was in truth 
issued. For if the same was not issued to the John Gay- 
lor of Liberty county, as claimed by the plaintiff, the fact 
that the deed to Kirk was a forgery would give her no 
right whatever to recover the land. 

The other errors complained of are such as will not 
likely occur upon another trial, and need not be discussed. 

It is our opinion that the court erred in the charge to 
the jury, and in refusing to give the charge asked by ap- 
pellant, as indicated by the views expressed in this 
opinion. 

In view of another trial in the court below, the atten- 
tion of the parties is called to the Revised Statutes, art. 
4786, and the latter portion of the opinion in the case of 
Stovall v. Carmichael, 52 Tex., 390, 391. 

Our conclusion is, that the proper disposition of this 
appeal is to reverse the judgment of the court below and 
remand the case. 

REVERSED AND REMANDED. 


[Opinion delivered May 6, 1881. ] 
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1. ADMINISTRATOR’S SALE.— In 1845 an administrator applied for the 
sale of land of the estate, which was ordered to be sold by the pro- 
bate judge, by an order entered by him in vacation. The sale was 
in vacation, by an order entered by the probate judge, decreed to 
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be approved and confirmed, and that the administrator make title 
to the purchaser. Held, that the decree was an utter nullity, which 
could not serve as a foundation upon which to build up title in the 
purchaser. 

. Practice.— It is the duty of the court to determine the legal effect 
of proceedings in administration affecting title, and to instruct the 
jury as to the regularity of a valid administrator's sale. 

8. LIMITATION — HUSBAND AND WIFE.— The eleventh (ilth) section of 
the act of January 20, 1840, was intended to apply to illegal sales 
of the wife’s property, made by the husband during coverture, and 
to such sales only. , 

4, LIMITATION — TACKING DISABILITIES.—In avoiding the statute of 
limitations, successive or cumulative disabilities cannot be regarded; 
minority cannot be tacked to coverture, and the saving of the stat- 
ute is only to those to whom the right first accrues. 

. LimiraTions.— The absence of a defendant from the state, or the 
absence of any vendor through whom he claims, can, in trespass to 
try title, when he invokes the statute of limitation for his protec- 
tion, have no effect upon his rights, if, during the period of absence, 
possession was held by his tenant or agent. 

6. LimiTations.— The fact that the deed under which a defendant who 

invokes the five years’ statute of limitations claims does not convey 
a good title to the land, does not prevent it from being such a deed 
as he may avail himself of with the other incidents which the law 
prescribes as a defense, under the five years’ statute of limitations. 
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APPEAL from Travis. Tried below before the Hon. J. 
P. Richardson. 
The opinion states the case. 


G. R. Freeman and Sheeks & Sneed, for appellants, 


Hancock, West & North, and C. I. Evans, for appellees. 

I. We submit that the court then had the power to 
order this sale, and could exercise it at a time other than 
the regular term time, and which the unskilled official 
designated perhaps as ‘‘in vacation.” But who can say 
now that the act was not in fact performed at a special 
term of the court, which he called in vacation? It is no 
answer to this to say, that, before a special term could 
thus be held, certain advertisements had to be made. 
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Who at this distant day, and in the mutilated, dismem- 
bered and confused condition of the old probate papers, 
can say that these advertisements were not made, or that 
the special court was not held ? 

II. Inasmuch, therefore, as the court had general juris- 
diction over the subject matter, and had lawfully ac- 
quired it over this particular estate, we think that it 
cannot now be said that these acts were wholly without 
authority, simply because they appear not to have been 
done at a regular term of the court. 

III. Again, even if the order was not entered either at 
a regular or special term, we do not believe, under the ex- 
isting laws, that it was necessarily void. 

IV. The duties of the officer under the laws at that 
early day are not clear, and that the construction we con- 
tend for was put upon them at that time by the officials 
of the former government, whose duty it was to act un- 
der them, and that whether that construction be correct 
or not, it should at this distant day be upheld in favor of 
innocent purchasers in possession. In Baker wv. Coe, 20 
Tex., 436, Mr. Justice Wheeler intimates that an ancient 
sale, even without the production of the order, might be 
upheld in favor of an innocent purchaser in possession 
for value and in good faith. 

V. Under all the evidence we think that the court be* 
low was correct in declining absolutely, of itself, without 
the intervention of a jury, to decide that this sale was 
made in vacation, and in submitting all the evidence as to 
whether it was really made in accordance with law to the 
jury. 

VI. It is well known to this court that from 1836 to 
1848 the proceedings of these courts in Texas were very 
irregular, and that we, in fact, had then no regular well- 
digested probate system. Further, at that early date, that 
system, such as it was, and the conflicting laws in force, 
were in a great measure unknown to the officers, and the 
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records were all kept with the greatest carelessness. This 
court has frequently called attention to this state of affairs 
in sustaining probate sales made in the days of the re- 
public. Lynch v. Baxter, 4 Tex., 444; Lessee of Coombs 
and Ewing v. Lane, 4 Ohio, 129; Bayne v. Garrett, 17 
Tex., 334; Townsend v. Munger, 9 Tex., 300; Fishback v. 
Young, 19 Tex., 515; McCown v. Foster, 33 Tex., 241; 
Poor v. Boyce, 12 Tex., 450; Howard v. Bennet, 13 Tex., 
809; Dancy v. Stricklinge, 15 Tex., 557; Soye v. McAllis- 
ter, 18 Tex., 81; Soye v. Maverick, 18 Tex., 100; Alexan- 
der v. Maverick, 18 Tex., 179; Bartlett v. Cocke, 15 Tex., 
479; Allen v. Clark, 2i Tex., 404; McGreal v. Jones, 36 
Tex., 673; Kegans v. Allcorn, 9 Tex., 25; Jones v. Huff, 
36 Tex., 678; Hudson v. Jurnigan, 39 Tex., 585; Withers 
v. Patterson, 27 Tey., 491; Davis v. Wells, 87 Tex., 607; 
Wells v. Polk, 36 Tex., 121. 

VII. The eleventh section of the marital rights act of 
1840 was limited to cases which might occur of an illegal 
sale by the husband of the wife’s separate property dur- 
ing coverture. And if this be not its driginal meaning, 
then, in order to give full effect to the general law of lim- 
itations of the 5th of February, 1841, it must be con- 
strued in subordination to that general law, and where 
repugnant to the latter it must yield to it as the last ex- 
pression of the legislative will upon the subject. If we 
are not mistaken in the view we have taken of the stat- 
ute, then the court in its charge laid down the law cor- 
rectly, as applied to the facts of the case, as is conceded 
by the appellant’s counsel; for the hostile possession com- 
menced during the coverture of Mrs. Kerfoot, and at her 
death, unless the disability of infancy be tacked to that 
of coverture, the statute must have commenced to run. 
The following authorities are full on the point: White v. 
Latimer, 12 Tex., 62; Sawyer v. Boyle, 21 Tex., 39; 
Thompson v. Cragg, 24 Tex., 588; McDonald v. McGuire, 
8 Tex., 365; Ford v. Clements, 13 Tex., 597; McMasters 
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v. Mills, 30 Tex., 591; Doe v. Warren, 6 Mass., 328; Mel- 
vin v. Proprietors, etc., 16 Pick., 161; Caldwell v. Thorp, 
8 Ala., 254; Rhodes v. Smithhunt, 4 M. & W., 42; Rhodes 
v. Smithhunt, 6 M. & W., 351; Mitchell v. Berry, 1 Met. 
(Ky.), 602. 

VIII. We respectfully submit that by the terms of the 
very act invoked by the appellants they are not entitled 
to any of the benefits which its eleventh section is sup- 
posed to confer. It has been frequently held that non- 
resident married persons were not entitled to the benefits 
of our homestead law. Trawick v. Harris, 8 Tex., 312; 
Jordan v. Godman, 19 Tex., 275; Alston v. Ulman, 39 
Tex., 158. 

QuInAN, J. Com. App.—This suit was instituted on 
March 23, 1873, in trespass to try title, by the children 
of Hamil E. Kerfoot, who, it is alleged, was the sole heir 
of David K. Webb, deceased, against E. B. Nichols, 
Sprague and Brush, for the recovery of an undivided half 
of a piece of land‘in lots 11 and 12, in block 69, in the 
city of Austin, and praying partition, etc. In the progress 
of the suit, it was dismissed as to the defendants Nichols 
and Sprague. 

David K. Webb and William 8. Beatty were, in 1842, 
when Webb died, partners, and owned as such the lots 
11 and 12. Beatty was appointed administrator of the 
estate of Webb by the probate court of Travis county. 
Webb died unmarried. Mrs. Kerfcot, then a married 
woman, was his sole heir. 

On the 8th of September, 1845, Beatty, the admin- 
istrator, presented a petition to the probate judge, J. M. 
Long (addressed to the Hon. Probate Court), representing 
that he was desirous of a division of the lots, in order 
that he might be enabled, in closing the succession of 
Webb, to ‘* render to your court specifically the interest 
of him, the said Webb, or the value thereof, in the prop- 
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erty.” He alleged that the property could not be divided 
in a manner beneficial to him or the estate, and prayed a 
sale of it. 

On the same day, on this petition, the probate judge 
made his order, which is entitled, ‘*‘ Probate Court — Travis 
County. In vacation, September 8, 1845,” appointing ap- 
praisers to examine the property and report ‘‘ whether it 
could be divided, or whether the same should be sold.” 

On the same day, the appraisers reported that in their 
opinion the property could not be divided without injury. 

On the same day, J. M. Long, the probate judge, made 
an order which is entitled, ‘‘ Probate Court — Travis 
County. In vacation, September 8, 1845.” This order 
recites the previous action, and proceeds to decree that 
the administrator sell the interest of Webb in the prop- 
erty on the first Tuesday in October, 1845, and is signed 
“J. M. Long, Judge Probate.” Afterwards, Beatty, the 
administrator, reported to the judge that he had sold the 
property to George Hancock, for $500, on the day named, 
“according to law.” 

On the 10th of October, 1845, the probate judge, 
upon this report, made an order which also is entitled, 
“‘Republic of Texas — County of Travis. Probate Court, 
Travis County. In vacation, October 10, 1845.” This order 
recites the return of the proceedings and sale made, and 
decrees that the sale be approved and confirmed and that 
the administrator make title to the purchaser. It is 
signed ‘*‘ James M. Long, Judge Probate.” 

On the same 10th of October, 1845, Beatty, admin- 
istrator, conveyed the property to George Hancock, recit- 
ing in his deed the application to the probate court in 
vacation for the sale, and the sale and approval of it, re- 
ferring to the records of the probate court; and on the 
next day George Hancock reconveyed the property to 
Beatty. 

Under these proceedings the defendant claimed title to 
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the property in controversy, and the validity of this sale 
was a principal question in the case. 

The plaintiffs requested instructions to the jury to the 
effect that these proceedings and sale were void. 1. Be- 
cause the orders of the court were made in vacation, and 
for other causes not necessary to notice. These instruc- 
tions were refused. 

The charge of the court directed the jury to find 
whether the sale made by the administrator was made 
according to law, and if so, to find for the defendant. 
There is nothing in his charge instructing them as to the 
law governing the subject. 

The verdict of the jury was for the defendant. Were 
the proceedings -and the sale valid? It is conceded they 
were irregular; are they void ? 

By the law in force at the time, the jurisdiction in mat- 
ters of probate and the settlement of successions were 
committed tv the probate court. The probate court was 
composed of the chief justice of the county court. The 
terms of the probate court were fixed by law. They 
were to be held at the court-house of the respective 
counties on the last Monday of every month in the year, 
and could continue from day to day until the business 
was disposed of. Special terms could be held for the trans- 
action of business after public notice given of ten days 
of the time of holding. 

On the 5th of February, 1840, a general law was en- 
acted, entitled ‘‘ An act regulating the duties of probate 
courts and the settlement of succession.” This law, at 
some length, prescribes the course of procedure in such 
courts. Manifestly it was intended to supply the need 
created by the meager legislation before them of the con- 
gress upon the subject, and to furnish rules for the guid- 
ance of courts, judges and parties in the administrations 
of estates. It declares what the probate court may do in 
the specified cases. It defines also what the chief jus- 
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tices may do in particular cases. It repeals all laws con- 
trary to its provisions. 

Among those acts the court may do are these: To order 
the sale of land for the payment of debts; to make par- 
tition of estates and between part owners; and to order 
the sale of property, if it becomes necessary to effect 
partition. 

Among the acts which the chief justice may do it is said, 
**besides presiding in the probate court in term time, he 
is empowered to take, receive and audit all accounts, etc.; 
to receive wills exhibited for probate, applications for ad- 
ministration, inventories and appraisements; to cause all 
citations and other necessary process returnable to the 
next term of said court;” ‘‘to examine and audit said ac- 
counts, causing them to be properly stated, and report 
them for allowance to the next term of the probate 
court.” 

But there is not in the seventy-two sections which com- 
pose this statute, a line or syllable from which can be de- 
duced any power or authority in the chief justice, as 
such, to make partition of estates or decree the sale of 
lands in vacation. Hart. Dig., arts. 253, 252, 235, 1019, 
1031, 1036, ete. 

This power is conferred upon the probate court. It is 
the highest attribute of its jurisdiction. Its exercise re- 
quires the hearing of proofs, the determination of rights 
and interests, and its judgment may involve the whole 
mass of the estate or property upon which it is exercised. 
** All courts shall be open.” 

It is with us inherent in the very conception of a court, 
that its sessions shall be publicly held; that what it does 
shall not be done in a corner. And hence it is that time, 
and place, and terms, are prescribed for its sessions by 
law. 

And a court cannot lawfully hold its sitting at any other 
time or place. ‘‘ Judgments or decrees rendered out of 
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term time are simply void”—they are utter nullities. 
Hodges v. Ward & Ingram, 1 Tex., 244; Crosby v. Hous- 
ton, 1 Tex., 203; Womack v. Womack, 17 Tex., 2; Free- 
man on Judgments, 121. 

Was the decree for the sale of the land in this case so 
rendered? That fact appears upon its face. It is recited 
in the conveyance under which the appellees claim. 

But it is insisted for the appellees, that although this 
fact so appears upon the face of the proceedings, we are 
at liberty to presume that it is not in fact true; that by 
the term ‘‘vacation” is meant a ‘‘special court ”—not a 
regular term. 

There are two answers which may be made to this sug- 
gestion. 

1. The rule of law is, ‘that where the record is silent 
as to what was done, it will be presumed that what ought 
to have been done was not only done but rightly done. 
But when the record states what was done, it will not be 
presumed that something different was done.” Hahn vw. 
Kelly, 34 Cal., 407. 

2. Such a presumption would do violence to plain Eng- 
lish and common sense. Large as are the allowances 
which ought to be made for the ignorance of the persons 
called to administer the inferior judicial offices in those 
days, it would be quite too great a concession to presume 
thata judge of the probate court was ignorant of the mean- 
ing of theterm ‘‘ vacation,” and that in using it, he meant 
to express the idea that he was then sitting in open court 
at a regular or special term of the court. 

Again it is said, that if in fact these orders of sale were 
made in vacation, if afterwards the probate court in term 
time approved the sale, the regularity of its action after 
so great lapse of time could not be inquired into. What 
might be the judgment of the court in such case it is 
needless to speculate, for there is no proof tending that 
way. If the sale were to be held good, it would not in 
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any degree be because of the previous orders of the court, 
but would result from the decree approving it. We are 
not at liberty to presume that, because these orders were 
void, the probate court subsequently made its decree val- 
idating them; that from the act of the judge without 
jurisdiction, we may infer the subsequent act of the pro- 
bate court upon the subject matter within its jurisdiction. 
How this sale was made, and when it was made, the 
transcript from the probate court shows, and the deed to 
the purchaser recites. It is affirmatively shown that it 
was made undera void decree. We can indulge in no 
presumption that it was made under any other decree or 
at any other time or place, or that any decree was made 
by competent authority to validate it. 

We conclude that it was an utter nullity; that it could 
not serve as the foundation upon which to build up title 
in the defendant. 

The refusal of the court to so instruct the jury is as- 
signed for error, and in our opinion it was error. It was 
the duty of the court to determine the legal effect of the 
proceedings offered in evidence, and to instruct them as 
to the requisites of a valid sale. They were left for them- 
selves to determine the law of the case. And as they 
found for the defendant, and we cannot say that their 
verdict may not have been the result of an erroneous 
view of the law of the case taken by them, the judgment 
founded upon it should be reversed, though the facts of 
the case as disclosed by the testimony might have well 
warranted, upon other grounds, a finding for the de- 
fendant. 

The rulings of the court upon the law of limitation 
are also assigned for error, and, in view of another trial 
of the case, it is proper we should consider them. 

The appellants insist that the charges given by the 
court as respects the limitation of three, five and ten 
years, as prescribed by the general law of limitation, 
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were not applicable to the case; that the law of limita- 
tion which regulates the rights of the parties to this con- 

troversy, is that prescribed by the eleventh section of the 

act of January 20, 1840, ‘‘to adopt the common law of 

England, to repeal certain Mexican laws, and to regulate 

the marital rights of parties.” That section reads: ‘‘ That 

if, during the coverture, a sale of the lands or slaves of 
the wife be illegally effected, no limitation shall commence 

to run during the coverture; and should the wife survive 

the dissolution of the marriage, she may sue for and re- 

cover such property; should the wife survive the dissolu- 

tion, but not the time allowed by the law of limitations, 

then the running of such law shall cease until all the 
children of the deceased mother shall have arrived at the 
age of majority, or those under that age shall have mar- 
ried; and the heirs of the wife shall have the unexpired 
time allowed by the law of limitations within which to 
institute their suit for the recovery of said property; and 
if the wife shall not survive the dissolution of the mar- 
riage, the law of limitations shall not commence running, 
as to the children of the deceased mother, until all the 
children shall have arrived at the age of majority, or 
those under that age shall have married.” 

Mrs. Kerfoot died on the 16th of July, 1851, during the 
existence of her marriage. The plaintiffs, her children, 
were at her death all minors. 

The plaintiffs contend that no law of limitation began 
to run against them until the arrival at age or the mar- 
riage of all the children, and that in this case the plaint- 
iffs are not subject to the eperation of the general law 
of limitations of 1841. 

We have little hesitation in saying that this proposition 
is not sound. The object intended to be served by the 
insertion of this eleventh section of the act referred to, 
is, we think, rendered sufficiently obvious from a consid- 
eration of the provisions of the whole act and the circum. 
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stances under which it was enacted. We were about to 
introduce the common law of England in place of the 
old law of the land, which to our then and anticipated 
population was written in an unknown tongue. The 
common law with all its excellencies was believed to bear 
more harshly upon the marital rights of women than 
suited the generous spirit of our people. By that law 
the husband was *‘ baron,” and the wife “‘couvert.” It 
delivered over the wife with her property to the hus- 
band as her lord and master. It was thought proper that, 
at.the very outset of introducing this system, the rigor 
of it should be mitigated, and hence the propriety of 
providing in the same law safeguards for the protection 
of the wife from the absolute merger of her rights of 
property in the husband. And so it defines what are her 
rights of property; what her interests in the acquisitions 
made during the marriage; how she is entitled to support 
out of the proceeds of her separate property; how she 
may sue with or without her husband for the recovery of 
her effects, and what shall descend to her children. Every 
section of the law has direct reference to the rights and 
duties as respects the married parties to and with each 
other and their children. 

By the general law, as against others than her husband 
the wife was protected from loss of her rights to prop- 
erty from the lapse of time, by her coverture, and so 
were her children, if infants, by their minority. The 
interest, also, of the husband in the property of the wife, 
and in the welfare of his children, was assurance that, 
as against the wrongs of others, he would protect their 
property. What was needed was a provision of the 
law to protect them against his own illegal sales. His 
power over his wife, his power over his children during 
their infancy, might deter them or others from the asser- 
tion of their rights against him. The fair inference, 
then, is, that this eleventh section was intended for this 
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emergency. It applies to sales only; the transfer of the 
apparent title to the thing; for any other disposition of 
the property, its letting or its use, was absolutely within 
the power of the husband. He has aright to the posses- 
sion of the property. He is clothed with the indicia of 
ownership of the personalty. He may be tempted to sell 
it. It was against this sale that remedy was sought. 
But in respect to the sale or transfer of the property of 
the wife by strangers, the application of this statute 
would present a singular anomaly. Why should it be 
thought necessary to preserve to the children of the wife 
the right to sue until the youngest came of age or mar- 
ried, when during the life-time of the mother a stranger 
had sold her property, and yet remit the preservation of 
their right in it to the protection of the general law of 
limitations, when, without sale, the property is taken or 
trespassed upon by strangers? This would be to hold the 
broad shield of the statute of limitations over the naked 
trespasser or tortfeasor, and deny its protection to the 
innocent purchaser; to him who, perhaps, for full value 
and in good faith, had acquired possession of the prop- 
erty through a sale. Such could not have been the intent 
of the law-makers. The fair construction of the law is, 
that it was intended to apply to illegal sales by the hus- 
band, and that only. There was therefore no error in the 
refusal of the judge to give the instruction asked. 

But there was error in the charge “that the right of 
action accrued to the mother of the plaintiffs during her 
coverture.” 

When the right of action accrued was the very matter 
at issue. It was a question for the jury, and it was in- 
vading their province to take the determination of that 
question from them. The proof shows the death of Mrs. 
Kerfoot on the 16th of July, 1851, and the building of 
a house by Jones on the property in controversy dur- 
ing that year; but which event first occurred is neither 
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way indicated by any preponderance of testimony. Jones’ 
deed was recorded on the 29th of June, 1850. When 
did he take possession; or when did bis vendors take pos- 
session under the deeds; or what was the character of the 
possession previously held by others of this property? 
The answer to these questions goes a great way to the 
determination of this controversy. 

Unquestionably, if adverse possession of the property 
was taken previous to Mrs. Kerfoot’s death, the defense 
of minority or coverture against the bar of the statute 
will not avail the plaintiffs. Their minority cannot be 
tacked to her coverture. The saving of the statute is 
only to those to whom the right first accrues. Succes- 
sive or cumulative disabilities are of noavail. This is the 
settled construction of statutes of limitation; otherwise, 
statutes intended for the repose and peace of society by 
these saving clauses of coverture and minority, by an 
opposite construction would have the effect of def_ating 
the benign object of such laws; and so, as it is said, ‘‘a 
right might travel through minorities for centuries.” 
Angell on Limitations, and the cases cited, 489. 

It remains very briefly to notice other propositions ad- 
vanced by the appellants. 

1. The absence of the defendant, or the absence of any 
vendor under whom he claims, from the state, has no 
effect to prevent the running of the statute in his favor. 
It is the possession of the land by himself or tenants, not 
his personal presence, which avails him. 

2. The fact that his deed, or that of any of his vendors 
under whom he claims, does not convey a good title to 
the land, does not prevent it from being such deed as he 
may avail himself of with the other incidents which the 
law prescribes as a defense under the five years’ limita- 
tion. See Wofford v. McKinna, 23 Tex., 36; Flanagan v. 
Bogyess, 46 Tex., 331; Whitehead v. Foley, 28 Tex., 268; 
Charle v. Saffold, 13 Tex., 94. Tested by themselves, 
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neither the deed to Horan, nor from Horan to Jones, or 
the conveyances to Brush, are void deeds. 

3. The appellees suggest that there is nothing in any 
event to be gained by the appellants in prosecuting this 
appeal; that T. J. Kerfoot is a party in interest, who, if 
the appellants have any claim, shall be a plaintiff with 
them. That fact may be true, but we cannot undertake 
to say itis. But if it be admitted that he is a tenant in 
common with the appellants, it does not follow that they 
could not recover in this suit such interest as they may es- 
tablish they have. Of course they could not have parti- 
tion without making all the parties in interest parties in 
the suit. 

This disposes of all the material questions presented in 
the briefs of counsel. 

For the most part, the assignments of error are so gen- 
eral that we might well decline to consider them. 

It is our opinion that the proper disposition of this case 
is tofeverse and remand it. 

REVERSED AND REMANDED. 


{Opinion delivered May 10, 1881.] 





Wma. H. Lesstna v. CUNNINGHAM & HARDER. 


(Case No. 3535.) 
1. JUDGMENT BY CONSENT.—It is no valid objection to a judgment by 


consent, that the cause of action was so defectively stated as to have 
required a reversal had the judgment been rendered on a contest of 
rights between the parties. The effect of such a judgment is a 
waiver of all errors except such as would involve the jurisdiction 
of the court. 


Error from San Saba. Tried below before the Hon. 
W. A. Blackburn. 
The opinion states the case. 














232 LESSING v. CUNNINGHAM & HARDEE. [Austin Term, 





Argument for the appellant. 





Hancock & West and D. W. Doom, for appellant. 

I. The statement of this contract clearly shows it to be 
one in writing (which is the fact dehors the record), and 
the presumption is to that effect; otherwise the contract 
is bad under the statute of frauds, because not to be per- 
formed within a year. The only way plaintiff below 
could have avoided the statute of frauds, would have 
been to sue upon a quantum meruit. See 2 Parsons on 
Contracts, pp. 316-319. The plaintiffs having declared 
upon this kind of contract and its breach, it must be pre- 
sumed to be in writing. See Cross v. Everts, 28 Tex., 
523; 20 Tex., 171; 18 Tex., 158; 12 Tex., 199; 5 Tex., 
512. It was made December 1, 1874, and payment to be 
made January 1, 1876. This contract was not pretended 
to be recorded; therefore no lien. When contract is in 
writing, recording of same only can secure the lien. 
Now, for the purpose of argument we will admit that 
plaintiffs below finished the house April 1, 1875, as per 
contract; then we ask, how much was due at that time? 
Petition shows two payments, to wit: $450 and 894, mak- 
ing $544, leaving due April 1, 1875, the sum of $56. This 
amount is all that was due when the bill of particulars is 
alleged to have been recorded; but the bill of particulars, 
‘‘exhibit A,” shows that this is not a fact; it was filed 
August 13, 1875, but not recorded till December 1, 1875, 
which was not sufficient to secure the lien; it was not 
recorded till eight months after April Ist, when the $56 
became due. Filing alone is not sufficient, especially not 
for five months, as in this case (unless reason is shown 
why not); if good for that time, sufficient record for all 
time. This was the only time the bill of particulars was 
recorded. The remainder of the $325 did not become due 
till January, 1876; therefore no lien existed for that 
amount till then, 1876. The law requires the contract to 
be recorded within six months after the debt becomes due, 
and if the contract be verbal, a ‘‘bill of particulars,” etc. 
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What is meant by “bill of particulars?” Merely a state- 
ment of items of lumber furnished and labor done, with- 
out any dates? Or does it mean the particulars of the 
contract also? We think the latter is what the law con- 
templated. All building and work of this kind is done 
upon some contract or agreement. The “ particulars” of 
the contract in this case would have shown how payment 
was to be made, when to be made, how much had been 
paid, when paid, and when due; but in this case nothing 
of the kind is done, and the plaintiffs below entirely 
abandoned their contract and fail to state anything about 
it in their bill of particulars. 

If. ‘A petition stating a cause of action is a prerequi- 
site essential to all-other proceedings in a civil suit, and 
must precede all other actions in a cause as well when 
judgment is sought by confession or otherwise, and it 
must be clear and independent of papers referred to.” 
The following case is analogous to this. See Goodlett v. 
Stamps, 29 Tex., 122, and Thompson v. Eanes, 32 Tex., 
193. If this be held to be a judgment by agreement or 
confession, we say the agreement is only for such a judg- 
ment as the petition will warrant. Story et als. v. Nich- 
ols, 22 Tex., 87. But a glance at the judgment will show 
that the agreement refers only to execution. The very 
terms of the agreement are that execution may issue— 
not a writ 7x rem — not an order of sale. 


W. J. Montgomery and J. W. Robertson, for appellees. 

Bonner, ASSOCIATE JustTIcE.— August 26, 1876, defend- 
ants in error, Cunningham & Hardee, as plaintiffs be- 
low, instituted this suit against William H. Lessing, 
plaintiff in error, in the district court of San Saba county, 
for the recovery of an alleged balance of $381 due on a 
contract for the sum of $925, for material furnished and 
work and labor in and about the building of a certain 
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house for Lessing; and for the further sum of $45.34, for 
extra work in and about said house. 

Petition alleged that a bill of particulars and a descrip- 
tion of the lot on which the house was erected were filed 
and recorded and due notice thereof given, to fix and 
secure the mechanic’s lien under the statute. Act Novem- 
ber 17, 1871; Pasch. Dig., art. 7112. 

Lessing appeared and filed answers. On September 15, 
1877, a jury having been waived, personal judgment 
against Lessing was rendered for the sum of $410, and the 
mechanic’s lien on the building and lot enforced and sale 
of the same ordered, the judgment reciting that from the 
evidence adduced, Cunningham & Hardee were entitled 
to such lien. The judgment ended with the following 
other recital: that ‘‘execution may issue according to 
law, on or after the expiration of one hundred days from 
the adjournment of the present term of this court, and 
not before. The above decree is entered by agreement of 
parties.” 

The legal effect of this recital was to make the judg- 
ment one by consent. Hutchinson v. Owen, 20 Tex., 287; 
Laird v. Thomas, 22 Tex., 276. 

This was a waiver of all errors except a fundamental 
error, Which would go to the jurisdiction of the court — 
the latter being such error as could not be waived even by 
consent. Garner v. Burleson, 26 Tex., 345. 

The only question, then, for our consideration is this: 
Did the court below have jurisdiction of the subject mat- 
ter, it not being controverted that it had jurisdiction of 
the parties? 

It is contended by Lessing, that, from the statements 
made in the petition, it is evident that the contract was 
one not to be performed within a year, and that to have 
been legal under the statute of frauds, it must have been 
in writing; and as the petition did not allege that the con- 
tract was filed and recorded, the lien under the statute 
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was not fixed and secured; and as the district court did 
not have jurisdiction without the lien—the amount be- 
ing less than $500,—it would follow that the court below 
did not have jurisdiction, and hence the judgment was a 
nullity. 

In a suit upon a contract coming within the statute ot 
frauds, it is not necessary to allege affirmatively that it 
was in writing. Whether in writing or not is a question 
of evidence, not of pleading, particularly when a special 
demurrer is not interposed. Cross v. Everts, 28 Tex., 531, 
and authorities there cited. 

As, however, the bill of particulars required in cases of 
verbal contracts was filed, the presumption would arise 
that the contract” was verbal, not in writing. The pre- 
sumption, then, upon the question of pleading, that the 
contract must have been in writing, would not be in- 
dulged, in the absence of a statement of facts, to the ex- 
tent to declare a consent decree void for the want of 
jurisdiction. 

But, independently of this, it has been decided by this 
court, that although the pleadings do not set forth a cause 
of action which would on a contest have authorized the 
judgment rendered, yet that this, even as to a married 
woman, would be waived by reason of the judgment hav- 
ing been by consent. Laird v. Thomas, 22 Tex., 280. 

The district court had jurisdiction over a case involving 
the question of a mechanic’s lien; the petition sought the 
enforcement of such lien; the judgment recites that evi- 
dence of the lien was shown upon the trial; the judgment 
was entered by consent, and thereby Lessing had the ben- 
efit of a stay of execution; and under the case as thus 
presented, it does not appear but that the court had juris- 
diction, and the judgment below is accordingly affirmed. 


AFFIRMED. 
[Opinion delivered May 10, 1881. ] 
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® 
W. E. Turockxmortron v. J. H. DAVENPORT. 


(Case No. 3679.) 





1. JupGMENT.— It is manifest error to render judgment in an action of 
trespass to try title for land, a portion of which is not embraced in 
the description given in the pleadings of the land in controversy. 

2. PRAcTICE.—In asuit by one claiming pre-emption rights, brought 
against the county surveyor to compel by mandamus a survey, and 
against parties in possession to recover the land, the plaintiff may 
dismiss as to the surveyor, and prosecute the suit to try title against 
the parties in possession. 


Error from Erath. Tried below before the Hon. J. R. 
Fleming. 

Suit by Davenport against the county surveyor of Erath 
county to compel a survey of one hundred and sixty acres 
of land claimed by him as a pre-emptor, and against Sat- 
terwhite and Throckmorton, who, it was alleged, were 
trespassers who had forcibly ejected the plaintiff from 
possession. The action was dismissed as to the surveyor, 
and judgment rendered after trial against the other 
defendants. 


Buck & Frank, for plaintiff in error. 


J. D. Berry and J. W. Robertson, for defendant in 
error. 


GouLD, ASSOCIATE JuUSTICE.— The field notes of the land 
sued for, as given in plaintiff’s petition, are as follows: 
‘* Beginning at the N. E. corner of a survey of 640 acres 
made for Hugh Maloy for the 8. E. corner of this; thence 
N. 19° E., 950 varas to the N. E. corner of this survey; 
thence §. 71° W., 950 varas to the N. W. corner of this 
survey; thence 8S. 19’ W., 950 varas to the 8. W. corner 
of this survey; thence N. 71° E., 950 varas to the be- 
ginning.” The petition contains no other description suf- 
ficient to identify the land. In the judgment the field 
notes are the same with the exception of the second and 
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fourth calls, in which the bearings are N. 71°. instead 
of S. 71° W., and S. 71° E. instead of N. 71° E. The 
effect of the change is that a very considerable part of the 
Jand adjudged to plaintiff is land not claimed in his 
pleadings. It is manifest error to render in favor of 
plaintiff a judgment not authorized by the allegations or 
prayer of his petition, and as this error-is embraced 
amongst those assigned, it entitles plaintiff in error to a 
reversal of the judgment. Hall v. Jackson, 3 Tex., 309. 
This disposition of the case renders it unnecessary to 
notice other questions not likely to recur on another trial. 
We will only add, that the suit was not only to enforce 
a survey, but was also against parties in possession, to 
recover the land, and that we entertain no doubt as to the 
right of the plaintiff to dismiss as to the surveyor, and yet 
prosecute his suit to try title against the other defendants. 
The judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered May 10, 1881. ] 





A. Burks, Apm’rR, Vv. TENNESSEE A. BENNETT. 
(Case No. 4265.) 


1. CouNTY court — JuRIspIcTION.— A distributee of an estate moved 
to remove the administration to the district court, on the ground 
that the county judge, being a creditor of the estate on two small 
claims amounting to $22.64, was disqualified. The motion being 
overruled, it was developed on appeal to the district court that the 
county judge had once been temporary administrator of the estate; 
that as such he had given bond for less than the appraised value of 
the estate, and had made no final settlement. Held, 

(1) The fact that no final settlement had been made by the county 
judge constituted such disqualifying interest as authorized the re- 
moval of the administration to the district court. 
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(2) The question being jurisdictional in its character, is considered 
in the supreme court though not raised in the original motion. 

(3) The trial in the district court was de novo, and need not have 
been confined necessarily to the issues presented in the county 
court. 





APPEAL from Maverick. Tried below before the Hon. 
Thomas M. Paschal. 


Walton, Green & Hill, for appellant.— The court erred 
in its final decree, in ordering that the estate, and all 
matters pertaining thereto, be transferred to the district 
court of Maverick county, because of the disqualification 
of the county judge by reason of interest in said estate. 

As to appointment and power of temporary adminis- 
trators, see R. 8., arts. 1877-1884. 

As to proof of causes, see Brown v. Hobbs, 19 Tex., 
169, 170. 

As to what constitutes such interest as disqualifies, 
compare act of 1846, organizing district courts, O. & W. 
Dig., art. 378; act of 1846, organizing probate courts, Hart. 
Dig., art. 1084; act of 1848, concerning estates, O. & W. 
Dig., art. 842, with Const. 1876, art. V, sec. 11; Const. 
1876, art. V, sec. 16; R. S., arts. 1138, 1139; Glavecke v. 
Tijirina, 24 Tex., 669-674; Ellsworth v. Morse, 5 Iowa 
(Clarke), 486; State v. Intoxicating Liquors, 54 Me., 564; 
Connors, Clermont & Co. v. Lytle, 8 Ohio, O. S. (Ham.), 
289-90; Ellis v. Smith, 42 Ala., 353-55; Simon v. Hai- 
fleigh, 21 La., 607; Morgan v. Hammett, 23 Wis., 30. 





BonneER, ASSOCIATE JUSTICE.— This is a probate pro- 
ceeding relating to the estate of Ramirez, deceased. 

It originated in the county court of Maverick county 
on the motion of appellee, Tennessee A. Bennett, as one 
of the distributees of said estate, to remove the adminis- 
tration into the district court of that county, on the 
ground that John S. Sproull, the county judge, was dis- 
qualified. 
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The alleged ground of his disqualification was that he 
owned two probated claims against the estate, one for 
$4.50, the other for $18.14. 

The motion was overruled by the county judge, and 
from that judgment an appeal was taken to the district 
court. In that court the administratrix, A. Burks, appel- 
lant here, moved to dismiss the appeal, on the ground that 
the alleged interest was not such as to disqualify the 
county judge. 

On the trial in the district court, in addition to the in- 
terest arising by reason of the county judge being the 
owner of the two claims, it was also shown that he had 
applied for temporary letters of administration on this 
estate; had givem bond with security as such, in the sum 
of 83,800; had returned an inventory and appraisement 
of the property of the estate, amounting to $5,088,20; and 
that no final settlement had been made of this adminis 
tration. 

The testimony in regard to this temporary administra- 
tion was objected to by appellant Burks, as shown by bills 
of exceptions, not on the ground that no such adminis- 
tration had been taken out, but that it did not constitute 
such disqualifying interest as would authorize the re- 
moval of the administration to the district court. 

As thus presented, the reasonable presumption would 
be that the county judge had been duly appointed and 
qualified as temporary administrator, even though all the 
requirements of the statute may not have been affirma- 
tively shown to have been complied with. 

On this evidence the district court sustained the appeal, 
held the county judge disqualified, and ordered the ad- 
ministration to be transferred to that court. From this 
judgment the present appeal is prosecuted. The reason 
set forth in the judgment of the district court for its ac- 
tion is not that the county judge was disqualified because 
he was the owner of the two claims against the estate, but 
in general terms for “‘reason of interest in said estate.” 
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Under the provisions of the constitution of 1876, and 
the statutes passed in accordance therewith, in force when 
this proceeding was had, no judge is permitted to sit in 
any case ‘‘in which he may be interested;” and any case 
in which a county judge shall be disqualified shall be re- 
moved to the district court. Const. 1876, art. V, secs. 11 
and 16; R. S., arts. 1138-9. 

In the view we take of the case, it does not become nec- 
essary to decide whether the fact that the county judge may 
be the owner of two probated claims, small in amount, 
against an estate valued at over $5,000, and which is not 
shown to be otherwise indebted, would be such disqual- 
ifying interest as should require the removal of the ad- 
ministration into the district court. Glavecke v. Tijirina, 
24 Tex., 672. We feel reluctant to lay down a rule so 
far-reaching in its nature and which might seriously 
affect rights arising under administrations which were be- 
lieved to have been legally carried on. We deem it proper, 
however, to invite attention to the case of Stall v. Thayer, 
105 Mass., and other cases therein cited, but without in- 
timating any opinion on this question. 

It may be remarked that the above case of Glavecke wv. 
Tijirina, 24 Tex., arose under a law not like the one now 
in force, which in general terms disqualifies a county 
judge by reason of being interested, but under a law 
which specially defined the grounds of that disqualifying 
interest; one of which was that he was a distributee of 
the estate. O. & W. Dig., art. 842. 

It may be further noted that the alleged disqualifica- 
tion in that case was, that the judge was joint owner 
in the estate in a certain tract tract of land, not that he 
was interested in the estate itself. 

We are of opinion, however, that the facts that the 
county judge had previously taken out temporary letters 
of administration, that no final settlement had been made 
of this administration, and his consequent liability to ac- 
count therefor, was such disqualifying interest as would 
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authorize the removal of the administration into the dis- 
trict court. 

It is contended by appellants that the court should be 
restricted to the ground of disqualification set out in the 
original motion — the interest arising by reason of the 
two claims against the estate. 

We think that such question differs materially from the 
ordinary one requiring the proof to correspond with the 
allegation. It is not a question of pleading so much as it 
is one of jurisdiction, which can be raised at any time, 
and which it is the duty of the court to raise, even on its 
own motion, whenever the disqualifying fact may become 
known. 

Besides, the trial in the district court was de novo, and 
need not necessarily have been confined to the very issues 
presented in the county court. That it was not so con- 
fined is evident from the character of the testimony ad- 
duced and the general terms of the judgment as above 
shown. 

We are of opinion that there was no error in the judg- 
ment of the district court, and the same is therefore 


affirmed. 
AFFIRMED. 
[Opinion delivered May 13, 1881.] 





F. C. D. Wapsworta v. W. Cuick, ADM’R, ET AL. 
(Case No. 4408.) 


1. JURISDICTION.— The probate court had no jurisdiction over contests 
for the estate of a decedent between the administrator and one 
claiming it by virtue of a gift causa mortis; and the district court 
would acquire no jurisdiction by an appeal prosecuted by the ad- 
ministrator from a judgment rendered against him and in favor of 
the claimant. An appeal in such proceeding from the judgment of 
the district court was dismissed at the costs of the claimant, by 
whom the suit was improperly brought. 

VoL. LV —16 
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APPEAL from San Saba. Tried below before the Hon. 
W. A. Blackburn. 


The opinion states the case. 
A. D. McGinnis, for appellant. 
John C. Townes, for appellee. 


Bonner, ASSOCIATE JUSTICE.— This suit was instituted 
in the probate court of San Saba county by appellant, 
Mrs. Wadsworth, against appellee, W. Chick, as the ad- 
ministrator of the estate of F. W. Taylor, deceased. 
Mrs. Wadsworth claimed to be the owner of the whole 
estate, valued at over $1,000, by virtue of a gift to her 
causa mortis by the deceased, F. W. Taylor, and prayed 
that she be permitted to give bond under the Revised 
Statutes (arts. 1964-72) and take possession of the estate. 
Her claim was contested by the administrator, and upon 
trial had in the probate court, it was adjudged that the 
title of Mrs. Wadsworth be established, and that the ad- 
ministrator deliver the estate to her upon giving bond 
under the statute. From this judgment the administra- 
tor appealed to the district court. During the pendency 
of this appeal, C. L. Taylor and others, as the heirs at law 
of F. W. Taylor, deceased, were permitted to intervene 
and become parties to this appeal, and on the final trial 
thereof in the district court, it was adjudged that Mrs. 
Wadsworth take nothing by her suit, that the adminis- 
trator make final settlement of the estate, and pay over 
to the intervenors the remaining assets. From that 
judgment Mrs. Wadsworth prosecutes this appeal. 

We are met on the threshold of this case with a ques- 
tion which, in our opinion, is fatal to the suit of Mrs. 
Wadsworth as instituted. She does not claim to be either 
an heir, devisee or legatee of the estate of F. W. Taylor, 
but claims the whole of the estate by title from Taylor 
himself, made during his life-time. 
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The probate court has neither constitutional nor statu- 
tory jurisdiction over such cases, and its powers and ma- 
chinery are wholly inadequate to try and determine such 
contested issues. 

That court not having original jurisdiction, it would, 
by a familiar principle, follow, that jurisdiction could not 
be conferred by appeal upon the district court. Baker v. 
Chisholm, 3 Tex., 157; Davis v. Stewart, 4 Tex., 223; 
Able v. Bloomfield, 6 Tex., 263; Horan v. Wahrenberger, 
9 Tex., 317; Neil v. The State, 43 Tex., 91. 

The judgments both of the probate court and of the 
district court on appeal were without authority of law, 
and the same are hereby reversed and the cause dismissed 
for want of jurisdiction. Able v. Bloomfield, 6 Tex., 263; 
Neil v. The State, 43 Tex., 91. And inasmuch as appel- 


lant, Mrs. Wadsworth, in the first instance improperly 
brought her suit in a court which did not have jurisdic 
tion thereof, the costs of both the probate and the dis- 
trict court are adjudged against her, and the cost of this 
appeal is adjudged against her and the sureties on her 
appeal bond. 


REVERSED AND DISMISSED. 


[Opinion delivered May 13, 1881.] 





ELIZABETH SALMON, EXECUTRIX, Vv. W. W. Downs. 
(Case No. 325.) 


1. Equiry.— When a vendor of land takes notes for the purchase 
money, and holds a vender’s lien as security, and afterwards in- 
dorses and assigns one of the notes and retains the others, and the 
land is sold to pay the purchase money, the indorser and assignor is 
entitled to share in the proceeds of the sale equally with the holder 
of the note assigned, whether they be sufficient to fully satisfy the 
note assigned or not unless it clearly appear it was the intention 
that the assignee should be first paid. 
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APPEAL from McLennan. 
A. 8. Broaddus. 

The agreed statement of facts is as follows: 

John McLennan sold a tract of land, situated in Me- 
Lennan county, Texas, to Thos. J. Harris, on the 25th 
day of June, 1859. He took three promissory notes for 
the purchase money, each note for the sum of $2,300, 
payable respectively on January 1, 1860, January 1, 1861, 
and January 1, 1862, each bearing ten per cent. interest. 
A vendor’s lien on the land was retained to secure the 
payment of the purchase money. 

The first note was paid to McLennan at maturity. The 
third note was assigned by indorsement of McLennan to 
J. L. L. McCall, on December 29, 1859, and afterwards 
indorsed by McCall to Joseph Salmon. The second note, 
after the assignment of the third note to McCall, was 
assigned by McLennan to W. W. Downs & Son, as col- 
lateral security for certain debts which McLennan owed 
to Downs & Son. By the death of the son, W. W. 
Downs became entitled to collect the note so assigned. 

Harris, the purchaser of the land, died, leaving the 
second and third notes unpaid. Joseph Salmon also died, 
leaving a will, and Elizabeth Salmon, as his executrix, 
succeeded to her husband’s rights. 

Downs claimed the right with Salmon to have the land 
sold, the lien enforced, and the proceeds appropriated pro 
rata to the payment of the two notes. Salmon denied 
the right, and insisted that her note, being first assigned, 
carried with it the lien on the land pro tanto, and the 
note which she held should first be paid in full, and the 
remainder, if any, appropriated to the note held by 
Downs. 

The controversy having thus arisen before there was 
any attempt made to enforce the lien by either party, it 
was agreed in writing between the parties that the proper 
proceedings should be commenced to close the lien; that 


Tried below before the Hon. 
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at the sale one of the parties should become the purchaser 
in trust, the land to be held to abide a judicial settlement 
of their respective rights. The land was sold by the ad- 
ministrator of the estate of Harris, and was bid in by 
W. W. Downs, and a deed was made to him under the 
agreement. 

Subsequently there was an offer of sale of the land, 
and the parties agreed that it should again be sold, a deed 
made by Downs to the purchaser, and the proceeds placed 
in the hands of F. H. Sleeper, to be held by him in trust, 
to be paid to the parties as each might be entitled to it 
under the order of the court. The amount in Sleeper’s 
hands would exceed but little the principal and interest 
due on the Salman note. 

The jury found that Downs was holding his note only 
as collateral security, and found a verdict in favor of Mc- 
Lennan against W. W. Downs for the difference between 
the amount which McLennan owed Downs and one-half 
of the money in Sleeper’s hands, to wit: $804.02. They 
found in favor of Mrs. Salmon one-half the money in 
Sleeper’s hands, and in favor of Downs for the other half. 

Salmon gave notice of appeal, and on this take of facts 
the case is before the court. 


Jones & Kendall, for appellant.— On an examination 
of many of the cases holding that the fund is to be dis- 
tributed pro rata to the holders of each note, without 
regard to the time of assignment, it will be seen that the 
decisions are made to depend on the question whether or 
not the lien passed with the note; or was it necessary for 
a formal assignment of the lien to be made in order to 
carry it with the note. It was on this that the Pennsyl- 
vania case was made to hinge, and its fallacy was clearly 
exposed in the dissenting opinion of the learned chief 
justice. He placed it upon the only equitable ground 
upon which it can stand,—that the mortgagee having 
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received a consideration for the note assigned by him, the 
mortgage being an incident of the debt and accessory to 
it, an assignment of a part of the debt was an assign- 
ment of the mortgage, not pro rata but pro tanto. The 
right-to close the lien is a purely equitable one, and no 
one can ask the aid of a court of equity unless he offers 
to do full justice to all persons in any way related to the 
matter concerning which he seeks relief. To allow a 
mortgagee who has two notes secured by a mortgage, in- 
sufficient to satisfy both, to transfer one, become the 
indorser on it, get full consideration therefor, and then 
share equally with his transferee in the security, would 
be, in the highest degree, inequitable and unjust. He 
should not be allowed to do anything which would pre- 
vent his assignee from realizing as much on the trans- 
ferred note as the assignor has received. 


Flint & Graham, for appellee.— We claim, and insist, 
that the lien of all the notes is equal, and that the fund 
in such cases should be divided equally among all of the 
notes. It has been so held in Vermont, Pennsylvania, 
Mississippi, Michigan, New York, Ohio, Maine, Missouri, 
California, Louisiana, and in the early cases in Alabama — 
ten states. Balding v. Manley, 21 Vt., 550; Donly v. 
Hays, 17 Serg. & R., 400; Henderson v. Herrod, 10 Sm. 
& M., 633; McVey v. Bloodgood, 9 Porter, 547; Roberts 
v. Holstead, 9 Barr, 35; Mohler’s Appeal, 5 Barr, 418; 
Cooper v. Ullman, Walker’s Ch., 251; Pattison v. Hull, 
9 Corw., 751; Swortz v. Leist, 13 Ohio St., 419; Johnson 
v. Candage, 31 Me., 28; Philan v. Olney, 6 Cal., 478; 
Laberse v. Chaunie, 2 Mo., 179; Herman & Co. wv. Pfister, 
2 La., 455; 1 Hilliard on Mortgages, 171-176. 


QuINAN, J. Com. App.— The question presented in this 
case is whether, when a vendor of land takes notes for 
the purchase money, and holds a vendor’s lien as secur- 
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ity, and afterward indorses and assigns one of the notes 
and retains the others, and the land is sold to pay the 
purchase money, has such indorser and assignor a right 
to share in the proceeds of sale before the note assigned 
by him is fully paid and satisfied? 

Whatever uncertainty may have attended the solution 
of this question hitherto, it is believed that the matter is 
now settled by the decisions of our court, and that with 
us the rule is, that where several notes are given for the 
same land, having a lien upon it for their payment, and 
are assigned to different parties, all have equal rights to 
have satisfaction out of the land, and this without refer- 
ence to the order in which they may have been assigned 
or which first matured. Delespine v. Campbell, 52 Tex., 
12; Paris Exchange Bank v. Beard, 49 Tex., 363; Robert- 
son v. Guerin, 50 Tex., 317; McDonough v. Cross, 40 Tex., 
251; Delespine v. Campbell, 45 Tex., 628. 

Nor do we think the case is different when the vendor 
himself may retain one of the notes. There is no pre- 
sumption arising from the transfer of one or more of 
them that he intends to waive his right to share pro rata 
in the common fund for that which he has retained. Of 
course he may waive h’ privilege, but that he has done 
so shall be made to appear by the proof. 

In White, Smith & Baldwin v. Downs, 40 Tex., 233, it 
is intimated by Mr. Justice Gray that the assignee might 
have a preference over the assignor holding the retained 
note; but in that case the facts appear to be that such 
was the intention of the parties. And no doubt when 
this can be fairly inferred from the acts of the parties or 
the nature of the transaction, the assignee would be enti- 
tled to such preference. But where there is nothing to 
indicate that such a result was contemplated by the par- 

ties, and as the several notes have equal liens and are en- 
titled to satisfaction out of the same fund, it is not 
perceived why, by force of the transfer of some of them, 
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the lien of the others not transferred is postponed, or that 
the transfer carries with it a new right to priority of pay- 
ment which it did not possess before. 
We are of opinion that the judgment of the court be- 
low is correct and ought to be affirmed. 
AFFIRMED. 
[Opinion delivered May 16, 1881.] 





J. C. Ramsey v. JoHN Mepuin anp D. LANGFORD. 
(Case No. 4262.) 

1. TRESPASS TO TRY TITLE.— A plaintiff who, in trespass to try title, 
claims as a purchaser of school land, under the act of April 24, 1874 
(Laws of 14th Leg., p. 142), must show a valuation of the land as re- 
quired by that act to entitle him to recover. To show that there 
was an application for survey, and a survey made for him, that he 
executed his obligation to the state for a specific amount, and had 
paid installments on that amount to the state treasurer, is not 
sufficicnt. 


APPEAL from Llano. Tried below before the Hon. W. 
A. Blackburn. 


James H. Burts, for appellants. 

I. The finding of the court that there was no evidence 
of valuation was wrong. General Laws Hth Leg., p. 142; 
Titus v. Kimbro, 8 Tex., 215. II. Proof of valuation, 
etc., of the land by commissioners did not devolve upon 
appellant on the trial. Clark v. Goss, 12 Tex., 398; Will- 
iams v. Talbot, 27 Tex., 168, 169. 

[No briefs for appellee are on file. | 

BONNER, ASSOCIATE JUSTICE.— This suit was instituted 
October 13, 1879, by appellant Ramsey, against appellees 
Medlin and Langford, to recover of them one hundred and 
sixty acres of land. Ramsey claimed title to the land by 
virtue of a purchase from the state of Texas, under act 
approved April 24, 1874 (Laws 14th Leg., 142), entitled 
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** An act to provide for the sale of the alternate sections of 
lands as surveyed by railroad companies, and set apart 
for the benefit of the common school fund.” 

Medlin and Langford, defendants below, appeared, filed 
demurrer to the petition, plea of not guilty, and special 
answers. 

Under the act above quoted, parties were permitted to 
purchase lands on the alternate sections then surveyed, or 
thereafter to be surveyed, by any railroad company, and 
set apart by the state for common school purposes, under 
the following provisions substantially: The party desir- 
ing to purchase was required to make application in writ- 
ing to the surveyor, describing the land. The surveyor 
Was required to survey the same, record the field notes 
and make return thereof, together with the application, 
to the commissioner of the general land office. The land 
was to be valued by three commissioners, qualified elect- 
ors and freeholders, appointed for the proper county by 
the governor; they were required to take and subscribe 
an oath that they were not interested in the land by settle- 
ment upon the same, or otherwise, nor related by con. 
sanguinity or affinity to the one thus settled upon the 
same, and that they will assess the real and true value 
thereof. These commissioners were to make report under 
oath to the surveyor, designating the price per acre as 
valued by them, and which report was to be sworn to by 
at least two of them. 

So soon as this valuation was made, the applicant was 
to forward to the state treasurer one-tenth of the as- 
sessed value of the land, and make, execute and deliver 
to the surveyor an obligation in writing for the balance 
of the assessed value, stipulating and agreeing therein to 
pay to the state of Texas ten per centum interest on said 
amount, together with one-tenth the principal, the same 
to be due and payable on the 1st day of March of each 
and every year; which obligation was to be forwarded by 











































eae ae ee 









o 


250 RAMSEY V. MEDLIN AND LANGForRD. [Austin Term, 





Opinion of the court. 





the surveyor to the commissioner of the general land 
office, to be recorded in his office and then delivered to 
the state treasurer. ; 

The failure to make payment of such annual install- 
ments and interest was a forfeiture of all the right and 
interest of the purchaser in the land. 

The testimony showed that at the date of appellant 
Ramsey’s application, the land was public school land, 
such as was embraced within the above act; that his ap- 
plication and survey was made February 10, 1879; that 
on April 9, 1879, he executed and delivered his obligation 
to the state of Texas for the sum of $216; that he had 
paid into the treasurer’s office of the state, September 3, 
1879, the sum of $24, the first payment, and on March 
22, 1880, the sum of $42, the second payment then due. 

There is no evidence in the record that any valuation 
had been made of the land as required by the statute, 
except the presumption arising from the above facts, and 
no reason is shown why such testimony was not offered, 
either on thg trial or on the motion for a new trial. 

Upon the case as thus made the court found against 
the plaintiff Ramsey, upon the ground that no valuation 
was proven, from which judgment this appeal is taken. 

The sole question presented for our consideration is 
this: Did it devolve upon the plaintiff to prove that such 
valuation was made, to entitle him to recover ? 

This valuation was an essential prerequisite to Ram- 
sey’s right to recover. - It was the basis of the true 
amount of the obligation to be entered into and the pay- 
ments to be made by him. That this valuation should 
not only be made, but should be fairly made, was evi- 
dently the intention of the legislature, from the particu- 
Jarity with which the commissioners were required to be 
appointed and qualified; and a want of it might work 
great injustice to the state. Although, under some cir- 
cumstances, a presumption that it had been made might 
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be indulged from the acceptance by the state treasurer of 
the obligation and certain of the payments, yet we think 
that under the circumstances of this case, as the rights of 
the plaintiff depended upon a compliance with the sub- 
stantial requisites of the statute, and as the burden of this 
proof was upon him, the failure to show this should de- 
feat his right of recovery. That the proof should have 
been made, we do not doubt, and Ramsey ought not to 
have rested his case on a mere presumption, when the 
testimony upon this point was as easily made as that 
upon other points, in regard to which he had testimony 
from the commissioner of the general land office and 
the state treasurer, besides that of the surveyor himself. 

This testimony was not wholly inconsistent with the as- 
sumption that a valuation was not in fact made. In our 
opinion there was no error in the judgment below and 
the same is therefore affirmed. 

AFFIRMED. 
[Opinion delivered May 19, 1881.] 





“T, & N. O. R. BR. Co. v. Martin Wuirte. 
(Case No. 4400.) 


1. REMITTITUR WILL NOT CURE ERROR, WHEN.—In a suit brought by a 
surveyor to recover a locative interest, or its value, of one-third of 
ten sections of land located and surveyed by him, after service of 
petition, and without appearance by defendant, an amended peti- 

tion was filed, claiming a locative interest in another section of land, 

located in a different county. Judgment by default was rendered, 
embracing the eleven sections, and providing that if the defendant 
failed to make partition of the land in a time specified, that plaint- 
iff recover a gross amount of money specified in lieu of the land. 

Field, 

(1) In the absence of evidence of the value of the additional sec- 
tion of land described in the amended petition, a remittitur of one- 
eleventh of the judgment would not cure the error, and the cause 
was reversed. 
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Error from Tom Green. Tried below before the Hon. 
A. Blacker. 

In addition to facts stated in the opinion, the following 
extract from the judgment is given: 

‘* And in case the defendants fail to make partition and 
deed to plaintiff as aforesaid within the time aforesaid, 
to wit, within sixty days from the adjournment of this 
court: It is therefore ordered, adjudged and decreed that 
plaintiff do have and recover of and from the defendants 
herein the sum of twenty-three hundred and forty-six 
dollars and sixty-six cents ($2,346.66), and all costs herein 
expended, for which execution may issue.” 


E. P. Hill, for plaintiff in error. 


John B. Rector and H. L. Bently, for defendants in 
error. 


GouLp, AssocriATE JusTICE.— The original petition, as 
compensation for locating and surveying of ten 640-acre 
certificates and returning the field notes to the general 
land office, claimed one-third of the land so located, or the 
sum of $214 for each certificate so located, as the value 
of plaintiff’s services. After service of this petition, and 
without any appearance by defendants, an amended pe- 
tition (wrongly styled ‘‘ supplemental”) was filed, alleg- 
ing the location, etc., of another 640-acre certificate, and 
claiming like compensation therefor. This was setting up 
an additional or new cause of action, and, no notice 
thereof having been given, it was error to render a judg- 
ment by default embracing this new demand. Morrison 
v. Walker, 22 Tex., 18; DeWalt v. Snow, 25 Tex., 323; 
Furlow v. Miller, 30 Tex., 28. 

It is suggested by defendant in error that a remittitur 
be entered of one-eleventh of the judgment, as the 
amount thereof rendered on this new cause of action, 
seeking thereby to cure the error. But unless it clearly 
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appears that this or any other proposed remittitur covers 
all of the judgment that was founded on the new cause 
of action, the error is not cured. And the judgment for 
recovery only took effect in case the defendants failed in 
sixty days from the adjournment of court to make par- 
tition and deed to one-third part of each of the surveys. 
The monied judgment was therefore rendered for the 
value of the land which the court held plaintiff entitled 
to recover. It could only have been thus rendered be- 
cause plaintiff could not at the same time recover on his 
alleged contract entitling him to one-third of the land, 
and also on a quantum meruit for the value of his ser- 
vices. The court held him entitled to the land, and on the 
failure of defendants to deed it to him, gave him a 
monied judgment for its value. Manifestly it is impos- 
sible for this court to say what valuation was placed on 
this additional section of land lying in a different county, 
as compared with the others, or to what amount the 
judgment may have been affected by this additional sec- 
tion. For aught that we can tell, this tract in Burnett 
county may have been shown to be much the most val- 
uable, and may have been a prominent consideration in 
fixing the amount of the monied judgment. The pro- 
posed remittitur does not, in our opinion, cure the error. 

As this view must lead to a reversal of the judgment, 
it is believed to be unnecessary to pass upon the question 
whether the petition stated a cause of action. It is be- 
yond question that it was defective on special demurrer, 
and we may presume that before another trial it will be 
amended so as to avoid any such question in the future. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered May 17, 1881.] 
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J. H. CoteMAN v. ALFRED SMITH. 
(Case No. 2652.) 


1. MisTakE.— It is not competent to prove by a witness a clerical mis- 
take, apparent on the face of field notes of a survey which are 
offered in evidence; if such a mistake really exists, the jury must 
determine its existence from an inspection of the paper. 

. DECLARATIONS.— The declarations of a commissioner, who acted as 
such in making partition of land, may, after his death, be given in 
evidence, in regard to the location on the ground of a line estab- 
lished by him in making such partition. 

. MISTAKE— IMPEACHING WITNESS.— The transcript of the record of 
case, containing what purports to be a copy of the depositions of a 
witness, is not admissible to prove that the witness was mistaken in 
saying that he never testified in said cause. It could be shown only 
by the production of the depositions, proof of his handwriting 
thereto, or by some one who knew the facts. 

. AGREED LINES OF SURVEYS— SURVEYS — BOUNDARY — STATUTE OF 
FRAUDS.— When the lines of a survey have become of doubtful 
identity, and the parties to be affected by them have mutually 
agreed to establish them, and have fixed their bounds on the lines 
thus established, such agreement must be held conclusive, and not 
subject to be set aside or reopened upon any subsequent discovery 
that a mistake was made in that agreement as to the true locality 
of the lines; and this though the period of acquiescence in such 
agreed boundary has not been long enough to confer rights by lim- 
itation. Such an agreement is not within the statute of frauds. 

5. FacT CAsE— Bounpary.—See opinion for facts held sufficient to 

sustain a verdict in favor of an agreed boundary line. 


La) 


oO 


cs 


APPEAL from Travis. Tried below before the Hon. J. 
P. Richardson. 

This suit was brought by Coleman to recover of Smith 
a tract of one hundred and two acres of the Burleson 
league. The tract is described accurately by metes and 
bounds. The petition is in the ordinary form in trespass 
to try title, and concludes also with a prayer for an order 
of survey of the land, that the lines may be plainly 
marked and corners established, and for general relief. 
In effect, the suit was one to establish the boundary line 
between the plaintiff and defendant. 
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The order of survey was granted, and the survey made 
by Campbell, the county surveyor, and returned and 
filed. 

The defendant answered not guilty. He set out in his 
answer that he was the owner of a tract of one hundred 
and two acres, adjoining and immediately north of the 
land described in the plaintiff's petition; that one Wm. 
Black, who, in 1871, owned the tract claimed now by 
plaintiff, made an agreement with defendant for settling 
their division line, to procure asurveyor, who should run 
the line between them, and that the line so run should be 
the true line of division; that the line was run by Campbell 
in pursuance of this agreement, and was then agreed to and 
acquiesced in, the parties moving their fences and inclos- 
ures to conform thereto; that Coleman bought the land 
from Black and claims under him, and had full knowl- 
edge of these facts, and had the line so_ established’ 
pointed out to him before he purchased. 

The plaintiff replied, admitting the ownership by the 
defendant of the adjoining land, but denying the agree- 
ment to abide by the line to be run by the surveyor, 
Campbell, and alleged that Smith fraudulently concealea 
from Campbell the location of the true line, which he 
knew; and that if Campbell ever established any line be- 
tween Black and Smith, he was misled by Smith and 
deceived, and caused to run a different line from the true 
one. 

The case was submitted to a jury, who found for the 
defendant. 


F. W. Chandler and James B. Morris, for appellant, 
argued at length that the facts were not sufficient to sus- 
tain the verdict, and cited as authority for their position 
against the conclusiveness of the agreed line, 2 Overton, 
304; Newson v. Prior, 7 Wheat., 7; 13 Pick., 267; 12 
Mass., 469; Bolton v. Lann, 16 Tex., 96; Bragg v. Lock- 
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hart, 11 Tex., 163; Mitchell v. Burdett, 22 Tex., 634; 
Story’s Eq., sec. 151; Floyd v. Rice, 28 Tex., 343; Mc- 
Arthur v. Henry, 35 Tex., 801; New Orleans v. United 
States, 10 Pet., 734; Lewis v. San Antonio, 7 Tex., 319; 

Kerr on Fraud and Mistake, p. 433. , 


Sheeks & Sneed, for appellee, relied on Brown v. Cald- 
well, 10 S. & R., 114; George v. Thomas, Smith v. Rus- 
sell, 37 Tex., 256; Houston wv. Sneed, 15 Tex., 307; Hoxey 
uv. Clay, 20 Tex., 582; Bolton v. Lann, 16 Tex., 112; 
Stroud vw. Springfield, 28 Tex., 665; Welder v. Carroll, 29 
Tex., 332; Smith v. Russell, 37 Tex., 255. 


QuInAN, J. Com. App.—The assignment of errors as- 
signs many errors as committed upon the trial, but ina 
way so indefinite and uncertain as for the most part to 
* obviate the necessity of any special consideration of them 
on our part. We shall discuss those only which the appel- 
lant relies upon in the briefs of his counsel. 

The points made in the briefs are: 

1. That the court erred in the admission of testimony 
and in the rejection of testimony, as shown by three bills 
of exception. 

2. That the court erred in giving and refusing charges 
asked. 

3. That the evidence does not sustain the verdict and 
judgment. 

The plaintiff's first bill of exceptions shows by the state- 
ment of the judge that plaintiff offered to prove by a 
witness, that, upon certain field notes offered in testi- 
mony, there was a mistake apparent upon the face of 
them; and the judge ruled that the witness should not 
state to the jury that it appeared by the field notes that 
there was a mistake in them, because, if the mistake is 
manifest on the field notes, the field notes themselves are 
the best evidence of the fact; the court did not rule that 
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the plaintiff could not prove the mistake by any evidence. 
This ruling of the judge was manifestly correct. The 
assumed error was, that the plat showed the width of lot 
No. 1 at its west end was intended to be 415 varas wide, 
and that the call in the field notes for said line to be 
1,250 varas long, not 415, was a clerical mistake. If this 
were so, the exhibition of the plat and field notes was 
evidence of it, and it was the business of the jury to de- 
termine the fact. It needed the oath of no witness to 
draw for them the proper deduction to be drawn from the 
testimony. 

The second bill of exception is that the court permitted 
J. W. Smith to testify that before he sold the land now 
claimed by plaintiff (which had been allotted to him by 
the partition of his father’s estate), the defendant claimed 
a certain point to be the west end or corner of the divid- 
ing line between them, and that Abner Matthews also 
had so told him. This bill of exceptions does not state on 
what ground this testimony was objected to. If the tes- 
timony was objectionable, it was incumbent on the ob- 
jector to specify his grounds of objection, otherwise his 
objection will not avail. But the testimony does not 
seem improper. That the defendant claimed to a certain 
line when the witness owned the contiguous land, and 
that the same had been pointed out to witness as the line 
or corner by Matthews, who made it as commissioner in 
making partition between the lands of witness and de- 
fendant, Matthews now being dead, was competent testi- 
mony to show where the corner was, and the extent of 
defendant’s claim. Stroud v. Springfield 28 Tex., 665. 

His third bill of exceptions is to the refusal of the court 
to permit him to read the transcript of the record in the 
supreme court in the Chambers case, which contained a 
copy of depositions of Reuben Hornsby, Sr., and Reuben 
Hornsby, Jr., offered to show the unreliability of the 
memory of Reuben Hornsby, Sr., who had in this case 
VoL. LV —17 
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been asked, and answered, that in that case he had never 
testified. Certainly the testimony was not admissible. 
That transcript could only prove that certain papers were 
copied in it; but whether Reuben Hornsby testified in the 
Chambers case, it tended not in the slightest legal way to 
establish. If it were sought to prove that fact, it could 
have been shown by the officer who took his deposition, 
or by the production of the depositions, and proof of his 
handwriting thereto. But a copy of a deposition con- 
tained in the transcript in the supreme court was wholly 
inadmissible for that purpose. 

The second and material question presented is, whether 
the judge erred in giving or refusing charges. 

It is insisted that the third and seventh paragraphs of 
his charge are inconsistent and contradictory, and tended 
to mislead the jury. 

These paragraphs are as follows: 

**3. If, therefore, you find that the parties did not then 
find the true line, that the line was established by m/és- 
take, or by fraud or misrepresentation of the defendant, 
you will disregard the line so established, and find for 
the plaintiff or defendant, according to the evidence in 
the case.” 

“7. If there was an agreement to establish a line be- 
tween the owners of adjoining lands, and by agreement 
the line was established and acquiesced in by both, such 
agreement would be binding upon the parties and their 
vendees in the absence of fraud or misrepresentation: 
but if the agreement was only to make an attempt to 
find the true line, the line so found, if not the true one, 
is not a line established by agreement.” 

That the third paragraph just quoted was quite as 
favorable to the appellant as he could well claim, does not 
admit of controversy. Read in connection with what 
immediately precedes it, it will be seen that it has appli- 
cation rather to an attempt to ascertain whether the true 

















1881.] CoLEMAN Vv. SMITH. 





Opinion of the court. 









line could be found as fixed by the partition than any 
agreement for the adjustment and settlement of the 
boundaries between the parties. It is not for plaintiff to 
complain of the charge. 
The seventh paragraph evidently has relation to the 
agreement for that purpose given in testimony,—a de- 
liberate agreement for the running of their dividing lines, 
for the purpose of settling and defining that which was 
unsettled and obscure. And in such case we do not doubt 
that an agreement to establish their lines, and the lines 
established and acquiesced in by both parties, would be 
binding on them and their vendees, in the absence -of 
fraud or misrepresentation. This charge is not necessa- 
r.ly erroneous or misleading because the word mistake ts 
not included expressly. In truth, its use might rather 
have misled the jury than otherwise, by conveying the 
idea that if the line so agreed upon were not the true line, 
therefore other parties would not be bound by it. But 
the validity of an agreement for the settlement of the 
boundary does not depend at all upon the accuracy with 
which the line is run. Whether the parties were right or 
wrong in their belief that the line they established and 
agreed upon as the boundary of their lands was precisely 
where it ought to be, or where the original surveyor made 
it, was wholly immaterial. It was enough if there were 
doubt or dispute between them about it, and they deter- 
mined to settle it upon that basis. If absolute exactness 
in defining the line were necessary to render such an 
agreement binding, it is not easy to perceive how it could 
be attained. Different surveyors with different instru- 
ments might locate the true line at different places. An 
agreement made to-day upon the survey of one, might be 
set aside to-morrow upon that of another, perhaps no less 
skillful or accurate. This would be to make agreements 
nugatory; whereas they are to be encouraged, favored 
and upheld, especially in these cases of doubtful bound- 
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aries. Such cases are proverbially vexatious, and breed 
ill-blood; and they are very apt to arise in this country. 
It is notorious that surveys have been hitherto very louse'v 
_made, and often by incompetent surveyors. Lines have 
been insufficiently marked, and corners designated by 
‘perishable objects. And the settling of the country and 
Be the destroying ax of the settler, and time, have obliterated 
the path of the surveyor and destroyed the monuments 
he made. And so, when the lines he ran cannot now be 
run, and the boundaries he fixed have become of doubt- 
ful identity, and the parties to be affected by them have 
mutually agreed that here he fixed his lines and set their 
bounds, such agreement should be held conclusive: not 
‘subject to be set aside or reopened upon any subsequent 
_ discovery that possibly a mistake was made in that agree- 
ment as to the true locality. 
We believe this to be in accordance with the uniform 
decision of the court inthis state. In Browning v. Atkin- 
“son, 46 Tex., 608, Mr. Justice Gould says: ‘It is compe- 
_ tent for the owners of contiguous lands to settle the line 
of division between them; and if Stevens and Roberts, 
after the deed was made, and at atime when the land 
was theirs, fairly agreed upon and marked out their divid- 
‘ing line, though that line be subsequently, after long 
4 acquiescence, ascertained to vary somewhat from the 
~. course of the deed, it will be conclusive upon them and 
‘those claiming under them. And see George v. Thoms, 
"16 Tex., 74; Dalby v. Booth, 16 Tex., 566; Hoxey v. Clay, 
20 Tex., 586; Smith v. Russell, 37 Tex., 256. In this last 
case it is said: ‘ Many authorities might be cited, holding 
" that 8. and W. (the parties) would both be bound aad 
concluded by a line mutually recognized and established, 
though it were not the true original line.’ ” 
It is conceded that a less liberal construction has been 
accorded to such agreements elsewhere. Cases have been 
cited where it was held that where an incorrect line was 
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acted upon, there must have been a knowledge of the true 
boundary in order to estop the party from asserting the 
true line (within the period of limitation), even though > 
the intention was that the incorrect line should be fixed 
as the true boundary. We believe, however, that the 
more equitable rule is that which has been followed with 
us; and that where neighbors are in doubt about their 
boundaries, and both are ignorant of where they are, and 
their lines have become obliterated by time, and, for the 
purpose of settling and adjusting them, they in good 
faith establish divisional lines between them, and thése 
lines are acted upon and acquiesced in even for a period — 
within the statute of limitations, such agreements ought | 
to be upheld and enforced. It has often been decided that 
they are not within the statute of frauds. Houston v... 
Sneed, 15 Tex., 307. , 

It is objected that the court erred in refusing the fol- 
lowing charge asked by the plaintiff: aT. 

“Tf you believe, from the evidence, that the line run 
by the surveyor, John E. Campbell, for the defendant 
Smith and William Black, was not the correct line be- 
tween them, to make such line binding upon Black and 
his vendee, Coleman, you must be satisfied that Black 
had knowledge of the true boundary line; even if it was 
the intention of the parties that the line made by Camp 
bell should be held to be the true one, it cannot bind Black 
or his vendee, Coleman, unless the jury are satisfied that 
Black knew where the true line was when Campbell run 
the line for him and Alf. Smith. 

** Refused as incoherent. 

**J. P. RicHarpson, Judge.” 

From what we have said, it will be seen that we do not 
concur with the appellant in the opinion that this charge 
is a correct exposition of the law applicable to the case. 
Besides, it leaves out of consideration altogether the in- 
quiry as to the object in view in running the line; whether 
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it, was done upon agreement for the very purpose of ad- 
justing and settling the lost or unknown boundaries be- 
fween them, and whether they had ratified and acquiesced 
in the line as run. The court was under no obligation to 
amend the charge. It was rightly refused for whatever 
reason. 

The third ground of error assigned is that the verdict is 
against the testimony. 

We have carefully read the statement of facts, and it 
is not clear to us that the verdict of the jury is without 
evidence to’sustain it. 

The controversy was as to the location of the dividing 
line of the lands of plaintiff, lot No. 2, and the land of the 
defendant, lot No. 1. In the partition of the lands of 
Sinith, Sr., under which both parties claim, this line is 
described as ‘‘ beginning at a stone mound, from which 
an elm bears S. 70 W.1 vara, marked X, and the elm 
bears N. 70 E. 8 varas, marked X; thence 8. 60 E. 1,250 
varas, toa stake, from which an elm bears 8. 85 W. 5 
varas, marked X.” The field notes of the survey are 
dated in June, 1846. Wallace was the surveyor. 

The surveyor, Campbell, who made the survey by order 
of the court, says he was unable to find the corners 
as given in the field notes. He found, however, two elm 
stumps on the cleared ground in Alfred Smith’s field, 
about thirty varas east of the line (the league line), *‘ about 
the right distance apart, and in the right direction from 
each other, which might answer for bearing trees; that 
from this point S. 60 E. he traced a line, finding some 
hacks making a hacked line, evidently a line run by a 
compass, and, following it out, came near an elm tree with 
a cross on it on the east line of the 800-acre tract. The 
eross on that elm was old; not so old as the blazes on the 
400-acre tract, which were old enough to have been made 
m 1846 (a tract run off at the time of the original survey), 
but older than the hacks on the ‘hacked line.’ He 
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found some six or eight trees hacked on this line. The 
cross on the elm tree faces right for the corner as he ran 
out this hacked line, but it is in the opposite direction to 
that called for by the field notes.” 

Corwin, a surveyor, corroborated the statement of 
Campbell as to the elm stumps and the hacked line from 
them upon which he found eight hacked trees. He traced 
that line and found it to run out to the north of that, the 
marked elm, so that the cross would not face the corner. 
The hacks on this line are not so old as the blazes on 
the 400-acre tract line. 

Aaron Burleson was a chain carrier when Wallace run 
this 400-acre tract in 1846, and says it was a blazed line. 
He did not assist at running the other lines. He says 
that he knows the line claimed by Coleman (this hacked 
line); lived within three hundred yards of it from 1842 to 
1858. He never saw any corner there. There was a 
dense thicket through which the line claimed by Coleman 
would have passed — so dense that one would have to 
crawl through it; and does not believe a line could have 
been cut through it without his knowing it. He was, 
prior to 1859, daily in the bottom and about that thicket. 

This is the substance of the plaintiff's testimony as to 
the location of thisline. It was shown that by this hacked 
line Coleman would have in his tract about twenty acres 
more. 

On the other hand, the testimony for the defense shows 
that this hacked line claimed by Coleman as the line of 
division was not run by Wallace, the surveyor. The 
proof to that effect seems very conclusive. ‘The hacks 
upon the line were not old enough — certainly not so old 
as the blazes upon the other lines run in 1846; and all the 
surveyors who testified say that they had followed many 
lines marked by Wallace; that he marked his lines with 
blazes, and never found one marked with hacks. 

Again, the surveyor Pace says, that, assuming the X 
elm near the east line to be at the corner, the distance 
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from that point to Walnut creek would fall several varas 
short of the distance by the field notes. The X upon that 
elm faces an opposite direction from the assumed corner, 
and all the surveyors say that that is never the case. 
This surveyor says the hacks upon that line were about 
thirteen years old. 

Reuben Hornsby, who was one of the commissioners 
who made the partition of these lands in 1846, and who 
was chain carrier with Wallace at the making of the sur- 
vey, testified that the surveyor made the corners, but 
the commissioners showed him where to make the cor- 
ners. Hedoes not think the line between the lots Nos. 1 
| and 2 were marked in any way. He says the place where 
the commissioners made the northwest corner of the lot 
No. 2 (the Coleman land) was in a little ravine on the west 
| side of the old Bastrop road, and about one hundred yards 
from the road; very near the fork of two gullies. This 
old Bastrop road run through what is now Alf. Smith’s 
field and near the division corner. Looking toward Bas- 
trop from Austin, the corner would be on the right hand 
side of the road; does not recollect the exact distance; it 
would be about one hundred yards. He says: ‘‘ Last fall 
I found the place where I thought it was. . . . We 
were certain we were within a few feet of the exact 

corner made. I do not know that any of the witness’ 
trees were standing. In 18731 showed Alf. Smith very 
near where the corner was made. I carried him to the 
point I considered the corner. We fixed the division 
lines by means of corners. We divided the land with 
| reference to value. We made an allowance because of 
the creek and gullies running through the land, which in- 
jured it a good deal. These were on the Alf. Smith 
tract, and I think his division was the largest.” 
This witness is eighty-one years old at the time of testi- 
fying and says his memory is not as good as it was 
twenty years ago. 
Alf. Smith testified that he had lived on the land ever 
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since 1846; that if there was ever any line run between 
the tracts till Campbell ran it, he does not know it, nor 
did he ever hear of it. ‘I never saw any evidence of a 
line running through there. It was one of the worst 
thickets, and almost impossible to get through it. Abner 
Matthews, one of the commissioners, a few months after 
the partition, showed me the 8. W. corner of my 102-acre 
tract, which is also the corner of the tract owned by the 
plaintiff. It was in the fork of two ravines or gullies, 
and there was a stake standing there then which stood 
there for several years; it was south of the old Bastrop 
road, some sixty or seventy varas, and south of the old 
adobe yard. Hesaid this was the southwest corner of my 
land. It is the same place where Mr. Campbell after- 
wards made the corner when he ran the division line 
between me and Mr. Black.” 

James W. Smith testified: ‘‘I never knew of any divid- 
ing line being run between my tract and Alfred Smith’s. 
The commissioner, Abner Matthews, told me that a stake 
south of the old Bastrop road on the west line of the 
Smith purchase was at the west end of the division line 
between the lots Nos. 1 and 2, as shown by the field notes, 
made by Mr. Wallace. While I owned the land my 
brother told me the northwest corner of my land was 
south of the old Bastrop road. This witness had no ‘per- 
sonal knowledge of the location of the corner. 

This is the testimony on both sides bearing on the ques- 
tion whether the line claimed by plaintiff was the line 
actually made by the surveyor. It is sufficient to say of 
it, that it does not clearly establish that fact. 

What it does establish to our satisfaction, however, is, 
that a state of case was presented which made it emi- 
nently judicious that Black, at the time the owner of the 
lot No. 2, and Alf. Smith, the owner of the lot No. 1, 
should agree upon the running of their lines and the set- 
tlement of their boundaries. 
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And that such agreement was made for that purpose, 
and that the lines were run by Campbell, the surveyor 
selected by them, and that the survey so made was fairly 
made, accepted by the parties and acquiesced in and acted 
upon, is abundantly proved by the testimony. 

Coleman knew these facts. The line of the land so 
agreed upon was pointed out to him by Black, who sold 
to him when he purchased. He has all the land he bar- 
grined for at the time, and his tract is of the width called 
for in the field notes — four hundred and fifteen varas,—- 
and within a small fraction of the full complement of one 
hundred and two acres. If the testimony of Hornsby, of 
Alf. Smith and James W. Smith can be relied upon, the 
survey made by Campbell was the true line between these 
tracts as directed by the commissioners of partition. The 
parties have put their fences up and acceded to it. There 
is not the slightest reason to believe that in the making 
of this agreement or the establishing of this line there 
entered any element of mistake, fraud or misrepresenta- 
tion. It ought to stand. 

Our conclusion is, that the verdict of the jurors was 
well warranted by the testimony, and should not be dis- 
turbed. 

The proper disposition of this case is to affirm the judg- 
ment. 


; AFFIRMED. 
{Opinion delivered May 17, 1881.] 


Ch. J. Moore did not sit in this case. 





P. A. Raysor eT AL. v. Rem & Samira. 
(Case No. 3945.) 

1, EXecuTION — PRIORITY OF LIENS.— The doctrine that the interest of 
the mortgagor in personal property may be levied on to satisfy the 
execution in favor of a third party, applies equally to property con- 

veyed by deed of trust, where the trustee or cestui que trust is 
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neither in possession nor entitled to possession at the time of levy 
and sale. If the security afforded by the prior lien is in danger of 
being destroyed by proceedings under the levy, the remedy is an 
appeal by an original suit invoking the equitable powers of tbe 
court. The question of priority of liens will not be determined in 
a proceeding for the trial of the right of property. 

APPEAL from Washington. Tried below before the 
Hon. E. B. Turner. 

Suit for the trial of the right of property to eighteen 
bales of cotton in the seed, the bales being estimated at 
five hundred pounds each. The cotton was levied upon 
as the property of Jethro Atkinson, to satisfy an execu- 
tion in favor of the appellees, A. L. Reid and J. R. Smith. 
P. A. Raysor made the statutory claim to try the right of 
property to the cotton, on the 15th day of Septeinber, 
1875, which was turned over to him by the sheriff, who 
had levied on it on the 8th day of September, 1875. The 
assessment of its value, as shown by his return on the 
execution, was $900. 

The claimant's right consisted in a deed of trust, exe- 
cuted on the 12th day of August, 1875, by Atkinson, to 
secure W. R. Davis and B. J. & J. M. Carlisle, in the 
amounts mentioned in the deed of trust, acknowledged 
to have been by them advanced to him during that year 
to enable him to make his crop, and also to secure them 
in such further advances as might be made by them to 
enable him to gather it and prepare it for market. 

The deed of trust was given upon the entire crop to 
be raised and gathered, with the tsual powers of selling 
the same on default of payment. The time prescribed 
for selling, in case of failure to pay, was any day after 
the 15th day of December, 1875; power of substitution 
was given in the deed, and the claimant was the duly 
constituted substitute trustee. There was evidence that 
the advance contemplated by the deed of trust had been 
in fact made, and the execution, levy, return, claim and 
claim bond were all fully proved. 
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The cause was submitted to the court without a jury, 
under the following issues: 

1. Was the property levied upon by the plaintiffs’ exe- 
cution subject to his execution? 

2. If claimant has a prior lien upon the property levied 
on, can he assert his prior right in this proceeding, and 
have his debt first paid out of the proceeds thereof? 

The court rendered judgment for the plaintiffs Reid 
and Smith, against the claimant; and decreed that the 
cotton levied on, of the value $990, was subject to the ex- 
ecution, and that in default of the delivery, by the 
claimant, to the sheriff, within ten days, of the eighteen 
bales of cotton, in as good condition as when he received 
them, to be sold under said execution, that the plaintiffs 
(appellees) have and recover from said claimant and his 
sureties on his claim bond the sum of 890, that amount 


being ten per cent. damages on the value of the property 


claimed, which by the court was valued at $900. From 
this judgment the claimant appealed, and assigned er- 
rors; the fourth and fifth of which were as follows: 

4th. The court erred in the judgment; the facts do not 
sustain the judgment. 

5th. The judgment is excessive, and the amount was 
not sustained by the proof. 


P. H. & J. T. Swearengen, for appellant. 

I. By the terms of the deed of trust, the defendant had 
lost all control over the property until this lien was satis- 
fied, and any attempt to dispose of it otherwise would 
subject him to a criminal prosecution. The plaintiffs, by 
the levy, seized only his interest and nothing more. 
Drake on Attachments, sec. 539, denying the right to levy 
execution upon the mere equities of the mortgagor; 
Sayles’ Practice, 776. This issue might have been de- 
cided affirmatively without injury to the claimant’s right 
had the judgment ordered a sale of the property subject 
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to the lien, as in the case of Wright v. Henderson; and 
had this been done appellant could not complain. 

IT. In answering the second issue in the negative, we 
confidently submit that the judgment was erroneous. — It 
is that plaintiff, though he have a prior lien upon the 
property, cannot assert his prior right in this proceeding 
and have the property sold and his debt first paid out of 
the proceeds thereof. The statute for the trial of the 
right of property authorizes any person, not a party to 
the writ, claiming the property, to institute this proceed- 
ing, requiring only an affidavit that the claim is made in 
good faith, and bond. Pasch. Dig., art. 5310. 

The counsel reviewed at length, Wright v. Henderson, 
12 Tex., 43; Belt v. Raguet, 27 Tex., 471, and Baker v. 
Klepper, 26 Tex., 629. They insisted that their views 
were sustained by the decision of the Court of Appeals 
in Dupree v. Callahan, decided March, 1877. 


Sayles & Bassett, for appellees. 

I. The character of the suit was a trial of the right of 
property under the statute, and the question of priority of 
liens could not be litigated in this form of action. Pasch. 
Dig., arts. 5310, 5314; Wootten v. Wheeler, 22 Tex., 
338; Belt v. Raguet, 27 Tex., 471; Wright v. Henderson, 
12 Tex., 43; Gillian v. Henderson, id., 47. 

Il. The burden of proof was upon the claimant, and 
he could only sustain his claim by showing that he was 
the owner of the cotton levied on, or that he was in pos- 
session of the same coupled with some special property 
tnerein, or that he had some such special property coupled 
with a present right of possession, neither of which being 
shown, the judgment was rightly rendered for the plaint- 
iffs in the writ. 


WALKER, J. Com. App.—In considering the fourth as- 
signment of error, which presents the proposition that 
the facts are not sufficient to warrant the judgment, we 
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will recur to the issues in the case. Both of them, under 
the evidence adduced upon the trial, practically are but 
the presentation, in different forms, of the same legal 

uestion, viz.: whether the plaintiffs in execution were 
entitled to levy on and sell, in satisfaction of their debt, 
personal property of the defendant in execution, with 
notice of the existence of a valid subsisting lien thereon 
in favor of another, but who was neither in possession 
thereof nor entitled to the possession at the time of the 
levy and sale. For, if they could do so, the idea is ex- 
cluded that the proceeds of such sale may be appropriated 
to the claimant’s lien. 

Ths question has been well and long settled in this 
state. It was decided in Wootten v. Wheeler, 22 Tex., 
338, that mortgaged property is liable to be sold under an 
execution against the mortgagor, subject to the lien of 
the mortgage, although it contain a power (as was the 
case in the appellant’s deed of trust) authorizing the sale 
of the property, by a trustee, upon default of payment 
by the mortgagor. Chief Justice Wheeler, in the opinion 
in the case cited, said: ‘‘ It is the settled law of this state, 
that mortgaged property is liable to execution against the 
mortgagor, subject to the lien created by the mortgage.” 
The mortgagee in that case, by the terms of the mort- 
gage, had power to require the trustee named in the 
mortgage or deed of trust to sell the property which was 
mortgaged, on default of making payment of the debt 
which was secured by it. The opinion added: ‘* The 
mortgagee was not entitled to hold the property, exempt 
from liability to be taken and sold, subject to his lien, 
under execution against the mortgagor.” See also Gil- 
lian v. Henderson, 12 Tex., 47; Bullard v. Anderson, 18 
Tex., 377; Wright v. Henderson, 12 Tex., 43; Baker v. 
Clepper, 26 Tex., 629. 

Clearly the first issue in the case was correct!y decided 
against the appellant; and not less clear is it, that the 
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query propounded in the second issue should be answered 
in the negative. If the claimant was endangered, in 
respect to his lien, by the levy which the appellees caused 
to be made, his remedy was to invoke the equitable 
powers of the court by an original proceeding. Belt v. 
Raguet, 27 Tex., 472. Asale of the property, made under 
the execution, would convey the interest only of the 
mortgagor, and would not affect the rights of the mort- 
gagee to enforce his lien against it. The statutory writ 
given to the lien-holder, of sequestration, and the equi- 
table remedy of injunction, furnish ample means to him 
to protect himself against danger from another creditor 
seeking to subject the property to the ordinary process of 
the law, whenever his rights require protection. 

The fifth assignment, that the judgment is excessive, 
is not well taken. The evidence warranted the judgment 
of ten per cent. damages to be assessed on the valuation 
placed upon the property at the time the claimant took 
the property under his claim bond. It was valued at nine 
hundred dollars by the sheriff, and the damages were as- 
sessed at ninety dollars. 

The evidence which the record thus offered was a 
proper and sufficient basis for the action of the court, as 
we (commissioners of appeals) have determined in the 
case of Aiken v. Kennedy, decided at Tyler, 1880, upon 
the authority of Wright v. Henderson, 12 Tex., 43; Ratcliff 
uv. Hicks, 23 Tex., 173. There was no evidence to rebut, 
satisfactorily, the correctness of the sheriff's estimate of 
value, but the evidence offered on that subject tended 
rather to corroborate it. The defendant in the execttion 
testified that a storm came the day after the 15th of Sep- 
tember, 1875, which injured the cotton considerably, de- 
preciating its value to about seven and a half cents per 
pound,— to the valuation of thirty-seven and a half dol- 
lars per bale. He does not state, however, how much 
greater was its value at the time when the claimant re- 
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that fact. 


[Opinion delivered May 17, 1881.] 





ceived it from the sheriff, which was on the 15th of Sep- 

. tember, 1875, and before the occurrence of the injury to 
the cotton by the storm, and its consequent depreciation. 
If it was as seriously injured and as much depreciated as 
his testimony implies it was, it may well be supposed 
that the estimate made by the sheriff was a fair and just 
one. The claim which was made was wrongful, and had 
the effect to withdraw the property from the custody of 
the officer, who was bound by his duty to take proper 
care of the same, and to preserve it from injury. If it 
had remained in his hands, his care may have prevented 
the depreciation which occurred. It was within the dis- 
cretion of the court to determine, under all the evidence 
on the subject, what value the property possessed, under 
all the circumstances which attended the levy, consider- 
ing the nature, condition and situation of the cotton, its 
delivery to the claimant, and the ability of the sheriff to 
have preserved it from injury and loss. 

There being evidence to support the conclusion at which 
the court arrived, its judgment will not be disturbed 
merely because this court might not concur as to the pre- 
cise amount of the valuation made of the value of the 
cotton, by the court whose province it was to determine 


We conclude that there was no error in the judgment 
which was rendered below, and that it ought to be affirmed. 


AFFIRMED. 
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S. SHuttz & Bro. v. W. S. LEMPERT FT AL. 
(Case No. 4347.) 


1. AWARD OF ARBITRATORS.— The award of arbitrators rendered upon 
an agreement under the statute to arbitrate matters in controversy, 
and in which no right of appeal is reserved, if made in substantial 
compliance with the statute, will, on motion, be made the judgment 
of the court, unless impeached on equitable grounds for fraud or 
gross mistake. Such award, unless so impeached, is, as to ques- 
tions of fact, absolutely conclusive. 

2. AWARD OF ARBITRATORS— PRacTICE.— When an award of arbitra- 
tors, rendered under an agreement to arbitrate, reserving the right 
to appeal, is made the judgment of the district court on motion, 
without objection, and no application for appeal made, it would 
seem that the judgment of the district court should be affirmed on 
appeal to the supreme court, in the absence of facts shown upon 
the face of the award or proceeding some irregularity or deviation 
from the statute, or some excess of authority exercised by the 
arbitrators. 

3. ARBITRATION.— When a right to appeal is reserved in an agreement 
to arbitrate under the statute (R. S., arts. 51, 52), the arbitration be- 
comes practically nothing more than an experimental attempt to 
satisfy both parties, if there is timely application for appeal and 
citation properly served. In such case the cause stands for trial 
de novo as if no agréement to arbitrate had been made. 

4. AS TO IMPROVEMENTS MADE IN GOOD FAITH.— Though the fact that a 
purchaser had full knowledge of the state of the title at the time of 
his purchase, and when he made his improvements, is not conclu- 
sive as to his good faith in purchasing and improving, a finding 
against him on the question of good faith will not be disturbed 
under such circumstances. 

5. ParTIES — ARBITRATION.— Parties interested in the subject matter in 
litigation, but who were not made parties in the suit, joined with 
the parties to the suit in a written agreement under the statute to 
arbitrate, and the district court affirming, on motion, the award 
rendered, adjudicated their respective interests. Held, that having 
become, without objection, parties to the agreement to arbitrate, 
they were afterwards properly regarded as parties to the suit. 

Awarp.— It is no valid objection to an award that it is bad ina point 
not affecting the parties, if the good portion be separable from the 
other, and be complete in itself. 

VoL. LV —18 
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7, SPECIAL JUDGE — PRACTICE.— The record should in all cases show 
how a special judge trying a cause became such; but if the record 
is silent, a party who, without objection, has participated in the 

trial of his cause before such judge, cannot, for the first time on 

appeal, raise the objection that his authority did not appear. 










APPEAL from Presidio. Tried below before S. P. Car- 
penter, special judge. ; 

The statement of the cause made by appellant being 
approved by counsel for appellee, and found substantially 
correct, is in the main adopted. 

Suit brought by appellants to quiet their title and pos- 
session to and of two and one-half acres of a tract of one 
hundred and sixty acres granted to Francis Duke; and, if 
they could not obtain such relief, they then asked for 
judgment for the value of the permanent improvements 
made by them thereon in good faith. The suit was 
brought against Wm. 8. Lempert and Mrs. Paula Robin- 
son, who, it was alleged, set up title thereto. 

The defendants answered the petition, setting up a 
claim in behalf of Mrs. Robinson and the children of 
Calvin Robinson to the one hundred and sixty acres 
granted to Duke. They alleged that the plaintiffs bought 
with notice of that claim; they asked that Duke be made 
a party, that they have judgment for the possession of 
the one hundred and sixty acres, and that Duke’s patent 
be cancelled, or that they be subrogated to his rights. 

To this plea in reconvention the plaintiffs pleaded not 
guilty. 

Duke was not made a party to the suit, nor were the 
heirs of Calvin Robinson made parties. 

On the 10th of April, 1880, the parties, by agreement, 
withdrew the cause from the district court and submitted 
it to arbitration, providing for an appeal and notice of ap- 
peal. To this agreement the heirs of Calvin Robinson 
were parties. 
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The cause being heard before the arbitrators, and they 
being unable to agree, an umpire was chosen, whereupon 
they returned their award: 

1. That Duke had no just title to the land. 

2. That the plaintiffs did not purchase in good faith. 

3. But there should be no claim for rents against them. 

On motion of the defendants the award was made the 
judgment of the court, the judgment being that plaint- 
iffs take nothing by their suit, and rendered in favor of 
W.S. Lempert, Paula Robinson, G. Robinson, Eliza Rob- 
inson, Robert Robinson and Flora Robinson (the adminis- 
trator, wife and children of Calvin Robinson), a judgment 
cancelling the patent to Duke, and that those persons as 

. defendants recover the title and possession of the two 
and one-half acres claimed by plaintiffs (giving the bound- 
ary), and all improvements, and be quieted in the title 
and possession of the same, and that they have their writ 
of possession. 

It would seem that appellants bought with full knowl- 
edge of the state of the title. It is to be regretted that 
the testimony affecting this point is too voluminous for 

insertion. 
























Walton, Green & Hill, for appellants. 

I. Francis Duke, not having been made a party to the 
suit, the title to the one hundred and sixty acres of land 
claimed by him was not in issue, and the finding of the 
arbitrators and the judgment of the court thereon were 
unauthorized. Denison v. League, 16 Tex., 409; Bailey 
v. Morgan, 13 Tex., 343. 

II. The court erred because the award is an entirety and 
is not authorized by the pleadings, nor is it supported by 
the evidence, in that it is not responsive to the issues 
made by the pleadings, and in that the evidence estab- 
lishes a perfect right in the plaintiffs’ vendor in and to 
pre-emption survey No. 64, and in plaintiffs a perfect 
right to, and purchase in good faith of, the land and 
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premises in controversy, and at the same time demon- 
strates that the defendants, nor any of them, have rights 
in the case. As to acquisition of pre-emption, see acts 
1870, pp. 68, 69, secs. 1, 2, 4; 2 Pasch. Dig., arts. 7045, 
7046, 7048, 7052; acts 1873, pp. 101, 202, secs. 1-4; Spier 
v. Laman, 27 Tex., 215; Cravens v. Brooke, 17 Tex., 268; 
Jennings v. DeCordova, 20 Tex., 508; Kohlhass v. Lin- 
ney, 26 Tex., 334. As to diligence in prosecuting rights, 
see Teel v. Huffman, 21 Tex., 782; Williams wv. Craig, 10 
Tex., 437; Crow v. Reed, 25 Tex. Sup., 392; Patrick v. 
Nance, 26 Tex., 301. As to absence, see Taylor v. Boul- 
ware, 17 Tex., 77; Bledsoe v. Cains, 10 Tex., 458-9; Green 
v. Crow, 17 Tex., 183-4. As to absence after perfecting 
right, see O’Neal v. Manning, 48 Tex., 406-7; Kessler v. 
Draub, 52 Tex., 575. As to good faith, see Sartain v. 
Hamilton, 12 Tex., 222; Dorn v. Dunham, 24 Tex., 380; 
Hill v. Spear, 48 Tex., 585; Hutchins v. Bacon, 46 Tex., 
412, 413; Miller v. Brownson, 50 Tex., 596-7; Hatchett v. 
Conner, 30 Tex., 112-13. As to payment of consideration 
a circumstance of, see Harrison v. Boring, 44 Tex., 262. 
As to notice, see Wade on. Notice, i9, 48; Watkins 
v. Edwards, 23 Tex., 447; Wethered v. Boone, 17 Tex., 
150; Hawley v. Bullock, 29 Tex., 222-3. As to special 
plea by defendants, see Shields v. Hunt, 45 Tex., 426; 
Custard v. Musgrove, 47 Tex., 218. As to effect of patent, 
see Kimbro v. Hamilton, 28 Tex., 567-8; O’Neal v. Man- 
ning, 48 Tex., 406-7; Miller v. Brownson, 50 Tex., 591-2; 
Johnson v. Eldridge, 49 Tex., 507, 521. 

III. The court erred because the judgment upon said 
award is not authorized by the pleadings, for that there 
are but two defendants in the case, to wit, Lempert and 
Paula Robinson, whilst the judgment is not only for 
those two, but for Robert Robinson, Eliza Robinson, Flora 
Robinson and Guilermo Robinson, who are not parties to 
the suit. Armstrong v. Armstrong, 10 N. J. L., 357; 
Douglass v. Massie, 16 Ohio, 27 

IV. The case was tried by one S. P. Carpenter, assum- 
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ing to be special judge, whereas there is not shown 
any disqualification of the district judge or agreement 
giving authority to said Carpenter as special judge, or that 
said Carpenter as special judge was duly qualified. Brink- 
ley v. Harkins, 48 Tex., 225. 


Hancock & West, for appellees. 


GouLD, AssocIATE JusTIcE.— We have been embar- 
rassed in this case because the record is confused, leaving 
it somewhat uncertain what attitude the case occupies. 
After suit brought, and answer and cross-bill filed, there 
Was an agreement under the statute to arbitrate, re- 
serving, however, a right of appeal. An examination 
of the statute makes it plain that by this right of appeal 
is meant a right, on making written and timely applica- 
tion therefor, and having the opposite party served with 
citation, to have the cause ‘‘stand for trial de novo, as in 
ordinary cases.” R.58., arts. 51, 52. 

Trial de novo does not mean a trial on appeal and on 
nothing but the record to correct errors, but does mean a 
trial of the entire case anew, hearing evidence, whether 
additional or not. Moore v. Hardison, 10 Tex., 471. 
Strangely, yet clearly, the statute allows the parties, by 
reserving the right of appeal, the power of nullifying the 
award, if dissatisfied therewith, and of having the case 
tried anew without regard to the agreement to arbitrate 
or the award made. With this right of appeal reserved, 
the arbitration becomes nothing more than an experi- 
mental attempt to satisfy both parties;:and when the fail- 
ure of that attempt is shown by the application and 
citation before spoken of, the case stands for trial as if 
there had been no agreement to arbitrate. If no right of 
appeal is reserved, and the agreement, proceedings and 
award are in substantial compliance with the statute, then 
the award will, on motion, be made the judgment of the 
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court, unless indeed it be impeached on equitable grounds, 
such as fraud or gross mistake. Fischer v. R. R. Co., 16 
Tex., 531-2; Payne v. Metz, 14 Tex., 56. On questions 
of fact the award, unless so impeached, is conclusive. 
Moore on Arbitration, pp. 315, 316. The utility of arbi- 
tration depends much on its conclusiveness. Omitting 
the right of appeal, the statute affords a mode of settling 
disputes promptly and conclusively, and yet leaves the 
award open to be objected to when it is in excess of the 
authority granted the arbitrators, or to be impeached on 
grounds of fraud, corruption or gross mistake. 

Examining this record we see that there was an award, 
and that, on motion, that award was made the judgment 
of the court. It does not appear that there was any ap- 
plication for appeal made, but, so far as the record shows, 
the award was made the judgment of the court without 
objection. A motion for new trial appears to have been 
made, but it does not appear that there ever was properly 
any trial de novo in the district court. The motion for 
new trial was overruled and there was an appeal to this 
court. It certainly would require great liberality of con- 
struction to treat this record as showing a trial de novo 
had in the district court, and the case as before us on 
appeal from the judgment rendered on such trial. 

If not thus before us, the case is simply here as on ap- 
peal from the action of the district court in making the 
award the judgment of the court, and unless, upon the 
face of the award or proceedings, some irregularity or 
deviation from the statute, or some excess of the author- 
ity given the arbitrators, appears, the court below did not 
err, and its judgment should be affirmed. 

But even if the case be regarded as here on appeal from 
a judgment on a trial de novo, we are of opinion that the 
judgment shouid be affirmed. 

What purports to be a statement of facts is of ques- 
tionable validity as such. As, however, it has not been 
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objected to by either party, the case will be disposed of 
treating it as a valid statement of facts. 

The main question in this case, not settled in the pre- 
ceding case of Duke v. Lempert ef al., is as to the right 
of appellants to pay for improvements. The arbitrators 
and the court found that the improvements were not 
made in good faith. Although it may be that we would 
have been better satisfied with a different finding, we 
cannot say that the finding is clearly wrong. The parties 
bought with knowledge of the claim of defendants. 
True, that knowledge was not conclusive against their 
good faith in purchasing and improving. But it is suffi- 
cient, under all the evidence, to support a finding against 
them on that issue. 

In regard to the question of parties, the record shows 
that the parties in whose favor the award and judgment 
are rendered were all parties to the agreement to arbi- 
trate. We think that thereafter they were all properly 
regarded as parties to the suit. 

The award was objected to because Duke was not a 
party to the suit, and yet the award is that Duke had no 
just title to the land. The obvious and unavoidable im- 
plication from the award is, that the arbitrators find that 
the plaintiffs, whose only title came from Duke, have no 
title, and that the defendants had the better claim. Moore 
on Arbitration, p. 253. It is no valid objection to the 
award that it is bad in a point not affecting the parties, 
if the good portion be separable from the other, and be 
complete in itself. Id., p. 453. Duke is not here com- 
plaining; and in our opinion the award is, as to the ques- 
tion of title, a sufficient finding against appellants. 

Appellants say there is fundamental error because the 
case appears to have been tried by a special judge, and 
the record nowhere shows the disqualification of the dis- 
trict judge, or the agreement authorizing the special judge 
to sit. This objection presupposes that the special judge 
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was selected by agreement, or appointed by the governor 
for the trial of this particular case. He may have been 
elected by the practicing lawyers present, because of the 
absence or inability of the judge of that district. In 
the latter case the statute contains no requirement that 
the facts showing the election and qualification shall be a 
part of the record of each case tried by that judge, al- 
though they are required to be entered on the minutes of 
the court. R. S., arts. 1092-1098, inclusive. Properly, 
the record should in all cases show how the special judge 
had authority to act; but we are not of opinion that a 
party who has, without objection, participated in a trial 
before one purporting to be special judge, but not pur- 
porting to be so by agreement of parties, or by appoint- 
ment for the special case, can afterwards be heard to 
object, on appeal, that the authority of the special judge 
does not appear. 

Another error claimed to be fundamental is, that there 
was no pleading of defendants setting up the boundaries 
of their claim, and authorizing judgment for the two and 
one-half acres in controversy. The claim of defendants 
as set up in their pleadings, and as finally surveyed, cov- 
ered the one hundred and sixty acres patented to Duke, 
and included the two and one-half acres claimed by 
plaintiffs under a purchase from Duke. The boundaries 
of the two and one-half acres were given by plaintiffs in 
their petition, and it was unnecessary for defendants to 
repeat them. The judgment is affirmed. 

































AFFIRMED. 





[Opinion delivered May 20, 1881.] 
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Emity S. BryncHam v. W. H. BARLEY ET AL. 


- (Case No. 2785.) 

. DISAFFIRMANCE OF CONTRACT— MrNority.—In order to maintain 
a suit for the recovery of land conveyed by the plaintiff during his 
minority, he must tender back the consideration received. 

. Minority — DEED.— One who, after arriving at the age of twenty- 
one years, would avoid his deed to land made during minority, must 
do so within a reasonable time. 

. Same.— His silence or acquiescence beyond a reasonable time will 
conclude his right to disaftirm his deed. 

. SAME.— What is a reasonable time is such a period as, in view of all 
the attending facts, would rebut any presumption of an intended 
disaffirmance. The length of time, though less than the period of 
limitation for the recovery of lands, may as effectually prove his 
aftirmance or ratification, in connection with the circumstances of 
the case, as his express acts or declarations to that effect. 


APPEAL from Collin. Tried below before the Hon. 
W. H. Andrews. 

Suit in trespass to try title, brought by plaintiff to re- 
cover of the defendant Barley a portion of the Mary 
Scott survey. 

The heirs of Mary Scott, Martha, with her husband, 
Malcolm Johnson, Sarah Scott and Elbert Scott, on Sep- 
tember 26, 1855, sold the land in controversy, and con- 
veyed it to Geo. H. Pegues, reciting the consideration 
paid as $400. At that time Elbert Scott was a minor. 

On the 23d of December, 1863, Pegues sold and con- 
veyed the same land to Wm. H. Brown, who, on January 
7, 1864, sold and conveyed it to the defendant Barley. 

Elbert Scott became of age somewhere about the year 
1861. 

On the 10th of April, 1872, for the consideration of 
$250, he sold and conveyed to Emily Prewit, now Bing- 
ham, the plaintiff, all his right, title and claim to the 
land, who on the 17th of September, 1872, brought this 
suit to recover it. 
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The case was submitted to a jury, who found a verdict 
for the defendants, and judgment was rendered thereon, 
from which this appeal was prosecuted. _ 

There was some conflict in the testimony, but there was 
testimony to the effect that, when the sale was made to 
Pegues, Elbert Scott was then fifteen or seventeen years 
old; was well grown, some five feet, eight or nine inches 
in height, and weighing about one hundred and forty-five 
pounds, and had some beard; that the consideration paid 
was a large bay horse, a yoke of oxen and a wagon; that 
Elbert Scott took the horse off when the trade was made; 
that he was hired by the witness the next spring to break 
land with two yoke of oxen, and was then a man grown. 
There was testimony also of Scott’s declarations, that 
Pegues had paid him for the land, and he did not intend 
to sue him or try to get it. 

On the other hand, Elbert Scott himself said he did not 
remember making these statements; that he never agreed 
to surrender his interest to Pegues; that he was at the 
trial thirty-two years old; that the property was received 
on the sale of the land by Johnson; that he never re- 
ceived anything; that in the fall of that year the family 
moved out to Johnson county, and after they got there 
Johnson traded the horse off for another, sold the oxen 
and wagon, and left the country. The family returned 
then to Collin county. 

The charge of the judge to the jury embraced substan- 
tially these propositions: 

1. That if Elbert Scott sold and conveyed the land to 
Pegues during his minority, and received the purchase 
money, in order for him, or the person claiming under 
him, to avoid the contract, he must have within a reason- 
able time after arriving of age offered to restore the pur- 
chase money or property and disaffirm the contract. 

2. That silence after he arrived of age beyond what 
would be a reasonable time, and failing to offer to restore 
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the property and disaffirm the contract, would be equiva- 
lent to a ratification of the sale; and unless he, within 
such reasonable time, by such offer and by some act or 
declaration of his, disaffirmed the contract, the jury 
should find for the defendant. 

3. That where no consideration was received by the 
minor, it would not be necessary for him to return any- 
thing upon a disaffirmance by him of the contract. 

4. In determining what is a reasonable time for the dis- 
affirmance of the contract, you will take into considera- 
tion all the circumstances surrounding the party, such as 
his pecuniary condition and the conduct of the party 
claiming under such contract. 

5. If Pegues, by his words or acts, gave Eibert Scott 
cause to believe that he claimed no title under the deed, 
that would excuse him for a delay in disaftirmance of the 
contract. 


Craig & Garnett, for appellants. 

I. We have been unable to find any rule of law which 
requires that the minor shall offer to return the property 
before he will be permitted to do the act in disaftirmance. 
It strikes us that the subsequent purchaser who acquires 
all the rights of the minor would have the same right to 
restore the purchase money; or that the minor, after ar- 
riving at majority, might first reconvey the land and then 
restore the purchase money. 

II. In some of the commentaries on elementary law 
where the doctrine of infancy is taught in a general way, 
the proposition may be found loosely stated that an in- 
fant may, within a reasonable time after attaining ma- 
jority, disaffirm his voidable contracts; or that the act of 
disaffirmance should be within a reasonable time; with- 
out informing the reader as to what is a reasonable time, 
or giving any rule by which it may be ascertained. The 
courts of the several states, where the subject is not con- 
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trolled by legislative enactments, have decided that the 
statute of limitations is the measure of what is a reason- 
able time. Later writers who direct their attention 
specially to the law of infancy, cite the adjudications of 
the courts with approval and announce it as the settled 
rule of American law. We refer to the authorities for a 
better argument than any we could make on the propri- 
ety and justness of the rule. See Drake’s Lessees v. Ram- 
sey, 5 Ohio, 251; 1 Am. Lead. Cas., 4th ed., 256; Met. 
Contr., 60, 61, and cases cited; Tucker v. Moreland, 10 
Pet., 58; Boody v. McKinney, 23 Me., 517; Jackson v. 
Burchin, 14 Johns., 124; Urban v. Grimes, 2 Grant, 96; 
Vaughan v. Parr, 20 Ark., 600; Voorhies v. Voorhies, 24 
Barb., 150; Ware v. Brush, 1 McLean, 533; Moore v. 
Abernethy, 7 Blackf., 442; Cole v. Pennoyer, 14 IIl., 15s. 
See also Tyler on Inf. and Cov., p. 67, where it is said 
that in England it has been held that an infant must give 
notice of disaffirmance in a reasonable time after coming 
of age. ‘‘But by the authorities in this country, it 
would seem ordinarily that a conveyance of real estate by 
an infant may be disaffirmed at any time, so long as an 
action of ejectment is not barred by the statute of lim- 
itations.” In Schouler’s Dom. Rel., 584-5, a Connecticut 
decision is referred to on reasonable time, and it is said 
that similar dicta may be found in other ‘‘ courts. But 
there seems to be no doubt upon the decided cases that 
mere acquiescence is no confirmation of a sale of lands 
unless it has been prolonged for the statutory period of 
limitation. And that an avoidance may be made at any 
time before the statute has barred an entry.” 




























Throckmorton & Brown, for appellee. 


QuINAN, J. Com. App.— The principal question raised by 
the assignments of error, and indeed the only question dis- 
cussed in the briefs of the counsel for the parties in this 
court, is the correctness of the charges of the court. 
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On the part of the appellant it is contended that they 
do not properly state the law of the case, and he insists: 

1. That, where a minor conveys land by deed, it is not 
necessary on his coming of age to offer to restore the 
consideration received, in order to a disaffirmance of the 
contract and a recovery back of the land, but that his 
reconveyance is a sufficient disaftirmance. 

2. That no mere silence or acquiescence for a time short 
of the period of limitation will bar his right. 

The appellant’s counsel, cites numerous authorities in 
support of these propositions, and indeed it may be ad- 
mitted that perhaps the weight of authority is that way. 
See Wait’s Actions and Defenses, title ‘‘ Infancy,” sec. 8, 
and numerous cases cited. 

But we believe that the decisions of our own court 
settle the rule as to this first proposition clearly the other 
way, and, to our thinking, upon sounder principles. 

In Cummings v. Powell, 8 Tex., 93, speaking of the 
propriety of an offer to return the purchase money in 
this sort of case, where it is sought to rescind the sale, 
Mr. Justice Lipscomb says: ‘*‘ There was no offer on the 
part of the plaintiffs to restore the purchase money 
which they had received from the defendant on the sale. 
This is the rule under the laws of Spain, and it has re- 
ceived the sanction of the courts of some of the states 
eminent for their wisdom and authority. It is character- 
ized by honesty, and enforces rectitude of conduct in 
transactions between individuals, and as a general rule it 
will be recognized and enforced by this court.” 

This case is cited and approved by Ch. J. Hemphill in 
Kilgore v. Jordan, 17 Tex., 355, and additional cases 
referred to. 

And in Stuart v. Baker, 17 Tex., 421, the court say, 
‘Whatever the conflict may have been in the other courts 
as to the legal effect of a minor’s deed, the doctrine is well 
and firmly settled in this court, that such deed is not void 
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but only voidable;. . . it is valid until the infant has 
avoided it by disaffirming it after arriving at majority; 
that it is indispensable to the disaffirmance that the con- 
sideration of money for property should be tendered to 
the purchaser.” 

In that case the minor after arriving at age had made 
a deed of the property which it was insisted wassa dis- 
affirmance, but the court held, that ‘* had it gone to show 
an intention to disaffirm the sale without showing a ten- 
der of the purchase money, it would not have been. suffi- 
cient to effect the disaffirmance. 

These decisions, it would seem, abundantly sustain the 
charge of the court upon this point. There doubtless 
may be exceptions to this general rule, but this case is 
not one. 

The appellant’s second proposition, that mere silence or 
acquiescence for a period of time short of that which 
would by the law of limitations bar his right to recover 
the land, will not affect his right to avoid his deed, pre- 
sents a question of more difficulty. Undoubtedly the 
rule in regard to the minor’s right to disaffirm has been 
often stated in that way, and it is said to be supported by 
the weight of authority. But this is where there is ‘‘ mere 
silence, without any affirmative act indicating an inten- 
tion to affirm or tending to mislead the grantee into the 
belief of such intention, such as standing by and seeing 
improvements made, or sales of the property to others, 
without reclaiming the land.” Prout v. Wiley, 28 Mich., 
164. 

There are not wanting, however, abundant authorities 
to the effect that a silent acquiescence for a considerable 
time by an infant after arriving at full age is of itself a 
ratification of his conveyance. 1 Parsons on Contracts, 
326; Wallace v. Lewis, 4 Harring. (Del.), 75; Scott v. 
Buchanan, 11.Humph., 468. And it has been frequently 
asserted that an infant is bound expressly to disaffirm his 
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contract within a reasonable time after coming of age; 
and that if he neglects to do so, his silence will operate as 
an affirmance of his contract. See Wait’s Actions and De- 
fenses, vol. 7, p. 143, and the numerous cases cited. What 
is a reasonable time must be determined in view of the 
particular circumstances presented in the given case. 
Thompson v. Strickland, 52 Miss., 574. 

This express disaftirmance seems, as we have seen, to 
be contemplated by the decisions in this state. Here the 
deed of the minor is not void. It is good against all the 
world but himself or his assignees. If he have received 
a consideration for it, he cannot disaffirm it without re- 
storing or offering to restore it. His retention of the 
purchase money or property may well be considered an 
affirmative act showing an intention to affirm. And so, 
long silence and acquiescence may furnish conclusive evi- 
dence of ratification. It is in relation to the determina- 
tion of the fact whether there has been a disaffirmance 
or a ratification that we must judge of the reasonableness 
of the lapse of time. Evidently the lapse of a few months 
or even years of silence or non-action might afford but 
indifferent proof of it. But the time ought not to be 
measured by any arbitrary rule. Difference of circum- 
stances would affect the determination of the question. 
The facts of the present case afford an illustration. Here 
Elbert Scott, living near by Pegues, to whom he had con- 
veyed the land, looked on for years while Pegues remained 
in the possession of it; saw him sell the land to others, 
who again dispose of it to other purchasers, and for nine 
or ten years made no sign of dissatisfaction and put up 
no claim to the land. Surely the reasonable assumption 
from this lapse of time is that he had abandoned all in- 
tention of reclaiming the land, and in effect ratified its 
sale. From 1861 to 1872 was an unreasonable time to 
slumber upon his rights, if he had any thought of assert- 
ing them. And the application of this rule of reason- 
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able time to this case would seem to be a more reasonable 
rule than any derived from the statute of limitations. 
The time fixed by the statute is taken in the cases we 
have referred to, rather as a measure of reasonable time 
than as an imperative rule. What if there were no law 
of limitation, or it had been suspended? Would the right 
of the minor to disaffirm, if he but kept his peace and 
remained silent, have continued forever? 

The doctrine of reasonable time in which to disaffirm 
commends itself to our judgment. It is not the policy of 
the laws of this state to extend favor and indulgence to 
laches. Boys here become men owning and capable of 
managing property, precociously, and lands increase in 
value with surprising rapidity, and the country is fast 
filling up with new settlers seeking homes. Shorter 
periods of limitation are more needful to the welfare of 
the people than in other countries of slower growth. To 
apply the statute as the limit of time upon the minor’s 
right on coming of age to avoid his deed, would unsettle 
titles, stimulate cupidity, and work only mischief. It 
could apply only where the land was occupied, and there 
could be little safety in determining the value of a 
title unaccompanied by possession. No man could be as- 
sured that he owned land unless he lived on it, if per- 
chance his title was derived through a minor’s deed, until 
the law of limitation perfected it through his possession. 

We think the proper rule, that most in harmony with 
the decisions, and our circumstances in the conflict of 
authority upon this subject of the rights and duties of 
the minor, who, after coming of age, would avoid his 
deed of land made during his minority, is this: that he 
shall be held to do so within a reasonable time; that his 
silence or acquiescence beyond such reasonable time should 
conclude him from disaffirming it, and that what is a 
reasonable time is such a period as in view of the attend- 
ing facts would rebut any presumption of an intended 
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disaffirmance. Thé silence or non-claim of the minor for 
a considerable length of time, though less than the period 
of limitation for the recovery of lands, may as effectually 
prove his affirmance or ratification, in connection with 
the circumstances of the case, as his express acts or 
declarations to that effect. 

Upon the whole case, looking to the charge of the judge 
in connection with the testimony, while we think it ob- 
jectionable in failing to explain to the jury what was 
meant by reasonable time, leaving them to their own un- 
guided conclusions upon the subject, we do not feel war- 
ranted in disturbing their verdict. There is no reason to 
apprehend from the facts of the case that they were mis- 
led by it, considering it with reference to the great lapse 
of time occurring between Elbert Scott’s arrival at ma- 
jority and his reconveyance of theland. The only charge 
asked by plaintiff upon the subject of reasonable time 
was that which was given, and the charge asked by him 
making the period of limitation the test of it was prop- 
erly refused. 

These views embrace all the points brought to our 
attention by the briefs of counsel, and are conclusive of 
the disposition of the case. 

Upon the whole case, our conclusion is that the judg- 
ment ought to be affirmed. 


. AFFIRMED. 
[Opinion delivered May 23, 1881.] 





JosAH Watson v. J. Z. MILLER ET AL. 
(Case No. 3339.) 

1. Crration.— A citation to a defendant, issued after the election at 
which the constitution of 1876 was adopted, but before the result of 
that election was known or officially proclaimed, which required 
him to appear at atime fixed by the ordinance adopted by the con- 
vention, but different from the time fixed by existing statute, was 
without authority of law. 
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2. ORDINANCE RELATING TO COoURTS.—The ordinances passed by the 
constitutional convention which prepared the constitution of 1876. 
dividing the state into judicial districts and fixing the time of hold- 
ing courts, were not designed to take effect for any other purposes 
than those connected with the election, until the ratification of the 
constitution had been officially ascertained and made known by the 
governor's proclamation; and it was not the design to interfere 
with the courts or with the times of holding courts under existing 
laws until the new constitution actually took effect. 

8. SURVIVING PARTNER — INTERVENOR.— A surviving partner being 
legally entitled to collect debts due the partnership, the executor of 
a deceased partner has no right to intervene ina suit brought by 
the survivor to collect a debt, when the only object of the interven- 
tion is to join in the recovery. 


APPEAL from Bell. Tried below before the Hon. X. B. 
Saunders. 


Fay & Monteith, for appellant. 


A. J. Harris, for appellee.—1. The court rightly over- 
ruled appellant’s exception to plaintiff's petition because 
the petition prayed for process requiring the appellant 
to appear and answer to the beginning of the April term, 
1876, as that particular term did begin, under the ordi- 
nance of the convention, to wit: April 18, 1876. 

[Appellee’s brief objects to a consideration of the as- 
signment of error for making the executor of W. A. Mil- 
ler a party, on the ground that no exception was taken 
to the action of the court below in this regard. In this 
he is mistaken; the record (p. 41) shows that the excep- 
tion was saved. | 


GOULD, AssocIATeE JusticeE.—J. Z. Miller and J. D. 
Allen, suing as surviving partners of the banking part- 
nership styled Miller Bros., filed their petition on March 
2, 1876, seeking to recover judgment against Josiah Wat- 
son on his promissory note to the firm, and claiming also 
an equitable lien on a tract of land to secure said note. 
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By a supplemental petition filed the same day, they asked 
that Watson ‘be cited to appear at the April term, A. D. 
1876, of the district court of Bell county, which begins 
on the third Tuesday of said month.” The validity of a 
citation issued in accordance with this prayer is the ques- 
tion which first presents itself for our determination. 
Under the law then in force, the next term of the dis- 
trict court for Bellcounty commenced on the first Mon- 
day in May. In anticipation of the adoption by popular 
vote on the third Tuesday in February, 1876, of the 
present constitution, an ordinance had been passed by the 
convention dividing the state into judicial districts, and 
another fixing the terms of the district courts, under which, 
after the constitution took effect, on the third Tuesday in 
April, 1876, the district court for Bell county was to be 
holden on the first Mondays in April and October, and 
might continue in session four weeks. Section 28 of this 
ordinance recites: ‘‘That in case where the time has 
partly elapsed for holding any term of the district court 
as herein prescribed, at the time of the qualification of 
the district judge of said district, then said judge shall 
proceed to hold said court for the remainder of said term.” 
Under this ordinance, the district judge of the fourteenth 
district having qualified on April 28th, was authorized to 
hold a court in Bell county for the remainder of four 
weeks, counting from the first Monday in April. But if 
the constitution was rejected by the people, the ordinante 
dividing the state into judicial districts was thereafter to 
be of no force or effect, and of course the ordinance fix- 
ing the terms of courts for the new districts was neces- 
sarily, also, dependent on the adoption of the constitution. 
Although the phraseology of the first ordinance is peculiar, 
we think it was not designed to take effect for any other 
purposes than those connected with the election, until the 
ratification of the constitution had been officially ascer- 
tained and made known by the governor’s proclamation; 
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and that it was not the design then to interfere with the 
courts, or with the times of holding courts, under exist- 
ing laws, until the new constitution actually took effect. 

The new judiciary system could only take effect with 
the new constitution, and the courts under the former 
constitution were left to continue their work until re- 
lieved at that time. On the 2d of March, when this 
petition was filed, there was no law authorizing the dis- 
trict clerk of Bell county to issue citation returnable at 


_any other than the regular time, according to the law 


then in force, viz., the first Monday in May. A citation 


_, issued by him: returnable on the third Tuesday of April 


(April 18) was without authority of law, and it was error 
in the court to overrule the motion of defendant Watson 
to quash the citation, sammoning him to answer at that 
time. There is nothing in section 27 of the ordinance 


_ curing this error; and as it must lead to a reversal of the 


judgment, we will pretermit other questions, except one 
which is fairly presented, and the determination of which 
seems to us important, looking to another trial. 

By an amended petition, J. Z. Miller, who was already 


‘suing as surviving partner, asked to be made a party as 
executor of the will of W. A. Miller, his deceased part- 


ner, and over the objection of defendant he was allowed 
to intervene in that capacity. The point was duly re- 


served by bill of exceptions. No facts were alleged show- 


ing that any reason existed why the estate of W. A. 


Miller should be represented. The surviving partners 


were legally entitled to collect debts due the partnership, 
so as to wind up the partnership affairs. They were the 
proper parties to sue. Collyer on Partnership, sec. 666; 
Dicey on Parties to Actions, rule 24, p. [162] 182. We 
do not think the intervention of the executor should 


have been allowed without some sufficient reason ap- 


pearing therefor. It was not at the mere option of 
J. Z. Miller to be made a party as executor. The suit 
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was properly brought by the surviving partners, and 

joinder of the executor of the deceased partner’s estate | 

was apparently wholly uncalled for, and, being objected 

to, should not have been allowed. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered May 24, 1881.] 





P. N. Sporrorp v. H. L. BENNETT ET ALS. 
(Case No. 2818.) 


1, Limirations.— Exemption from suit given by the three years’ statute 

} of limitations of February 5, 1841 (Pasch. Dig., art. 4622), is not 
lost by a temporary break in the possession subsequent to the com- 
pleted term of adverse possession; and the exemption from suit 
given by that statute can be pleaded in defense by one in possession 
in privity of estate, though with disconnected possession, with one 
who had such three years’ possession under the statute. 

2. SaME— CASES RE-AFFIRMED.— The above principle, announced by a 
special court in Erhard v. Hearne, 47 Tex., 470, re-affirmed. 

8. Qu£RE.— Whether the three years’ bar of limitation, under the act 
of February 5, 1841, extinguished the older title (if the junior title 
may be abandoned), so that the holder of the elder title, on regain- 
ing his possession, or in a contest with one not in privity with the 
junior title, would have his rights unaffected, quere. 

4. LIMITATION UNDER LOCATION OF UNRECOMMENDED CERTIFICATE.— 
Under the act of January 19, 1841 (Hart. Dig., art. 2021), the issu- 
ance of a patent, being authorized upon a certificate found to be 
genuine and legal by the traveling board, but not recommended for 
patent because not obtainéd in strict accordance with law, such cer- 
tificate was thereby validated; and possession of land for the period 
prescribed by law under a location of such certificate and survey is 
sufficient to support the defense of the statute of limitations. 


APpprAL from Falls. Tried below before the Hon. A. S& 
Broaddus. 
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Suit in trespass to try title, brought by P. N. Spofford 
against H. L. Bennett and others. The defendants pleaded 
* not guilty,” and the defenses of the three, five and ten 
years’ statutes of limitation. The plaintiff produced in 
evidence a colonial grant to Thomas Byrd, and a chain of 
title from the grantee down to himself. The defendants 
introduced a grant to one Basques, from the government, 
of older date; and a regular chain of title from the 
grantee down to the defendants was admitted by the 
plaintiff. The plaintiff relied for the defeat of this title 
upon the indefiniteness of the description in the grant. 

The defendants relied upon their possession under color 
of title under and by virtue of the James Marlin head- 
right certificate for one league and labor of land, and the 
survey under it in 1853, which covered the land sued for, 
and described in plaintiff's petition. 

it appears from the statement of facts that the defend- 
ant Bennett, in 1858, bought a portion of the land which 
Marlin claimed and resided on, from him; the quantity 
thus purchased is not stated. It was admitted by the 
plaintiff that James Marlin was in continuous peaceable 
possession of his league, except such portion as he sold off 
of his tract, ‘‘ from and before the date of his survey ” 
(7th of December, 1853) ‘‘until his death, and his heirs 
and representatives have continued the same until the 
present.” Plaintiff also admitted the possession of de- 
fendants as to all of the Marlin league for three years 
next before the institution of this suit, ‘‘ except the Leach 
600-acre tract and the Stewart 640-acre tract.” Marlin 
conveyed by deed to Leach, six hundred and forty acres 
of the league on the 11th day of May, 1857. Bennett 
testified that the Leach land was again occupied in 1866, 
and was sold to him in 1868, and had been continuously 
occupied ever since. Also that he took possession of the 
Stewart six hundred and forty acres in February, 1859, 
and has held it ever since in peaceable, adverse and con- 
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tinuous possession. No evidence was adduced to show 
any conveyance of land from Marlin to Stewart. 

The defendants introduced, over the objections of the 
plaintiff, the headright certificate, field notes of survey of 
the land made by virtue of it on 7th of December, 1853, 
and the report of the traveling board of land commis- 
sioners. The objection urged was that the certificate 
did not appear to be a genuine and legal claim, properly 
recommended; which, being overruled, was reserved by < 
bill of exceptions, and the ruling is assigned as error. 

The headright certificate referred to was issued by the 
proper authority on the 25th of September, 1838, and cer- 
tified that James Marlin had proved before the board of 
land commissioners for the county of Milam that he ar- 
rived in the republic subsequent to the declaration of in- 
dependence, and prior to the Ist of August, 1836; that he 
was a man of family, and had received an honorable dis- 
charge; and that he is entitled to one league and labor of 
land to be surveyed after the 1st day of August, 1838. 
The report of the traveling board of land commissioners 
to detect fraudulent land certificates, reported to the com- 
missioner of the general land office a list of forty-four 
names —among which was that of James Marlin — to 
whom certificates had been issued, which certificates they 
certified they could not, for reasons stated, recommend 
for patent. The Marlin certificate was for one league 
and one labor of land. The report is as follows: 

‘““The foregoing is a list of claimants under the law 
providing for volunteer soldiers who emigrated between 
the declaration of independence and the Ist of August, 
1836; also those who emigrated subsequent to the declara- 
tion of independence and prior to the 1st of October, 1837; 
which claims, after mature investigation, we find to be 
genuine and legal; but in consequence of not having taken 
the oath required by law, and also an omission of date of 
most of them, we cannot recommend them for patent.” 
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The court charged the jury, in effect, that the plaintiff, 
under the evidence adduced by him, was entitled to re- 
cover on the sufficiency of his title, unless the defend- 
ants’ evidence satisfied them that the calls and boundaries 
set forth in the Basques grant were identified, and em- 
braced within them the land in controversy; or unless 
they were protected against the plaintiff's title under the 
James Marlin headright and survey, and the possession 
of the land which had been had under it. The charge of 
the court, which relates to the defense of the statute of 
limitations, is as follows: 

‘The defendants then showed color of title in them- 
selves deraigned from James Marlin, who located his 
headright certificate of one league upon the land on which 
the Byrd survey had been previously made. The defend- 
ants also show title in themselves deraigned from Grego- 
rio Basques, to whom title was granted in 1833 to four 
leagues of land, which defendants allege covers and in- 
cludes the land in controversy; the plaintiff admits that 
the defendants’ adverse possession, as proven, is a com- 
plete bar to a recovery of the land sued for, except as to 
the six hundred acres sold to Leach and the six hundred 
and forty acres sold to Stewart. In any event the jury 
must find for defendants the land not included in the land 
sold to Leach and Stewart; and the jury will confine their 
investigation to that part of the land included in the sale 
to Leach and to Stewart. 

‘**TIn your investigation of this case, you will bear in 
mind that Bennett offered a two-fold defense: first, he 
defends under the Gregorio Basques title; second, under 
color of title deraigned from James Marlin, which he sup- 
ports by adverse possession. To support his title under 
adverse possession, the defendant must show by evidence 
satisfactory to your minds, that he and those through 
whom he holds and whose estate he has in the land, have 
had and held actual, adverse, exclusive and continuing 
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possession of the land for the period of three years next 
before the filing of their suit; provided, however, that in 
computing the time you will not consider the period of 
time beginning on the 28th of January, 1861, and ending 
the 30th of March, 1870, during which time the statute 
of limitations did not run; and that if you find from the 
evidence the adverse possession beginning before the 28th. 
of January, 1861, and continuing up to the filing of this 
suit, you will add together the time of such possession 
before the 28th of January, 1861, and from the 30th of 
March, 1870, up to the filing of this suit; and if you be- 
lieve from the evidence that there was such an adverse, 
actual, exclusive and continuing possession of the Stewart 
and Leach tracts of land, you will under the issue find 
for the defendants. And if you should find from the 
evidence that James Marlin, before the time he conveyed 
the land to Leach and to Stewart, had had and held ad- 
verse, exclusive and continuing possession of said land, 
or any part thereof, in the name of the whole for a period 
of three years, though you should find that there was, 
after the expiration of the three years, a severance of the 
title and a discontinuance of the adverse possession by 
Marlin, you will still find for the defendants the whole of 
said land, or for such part, if any, as you may find from 
the evidence was so in possession for the period of three 
years.” 

The plaintiff objected as to the part of the charge above 
quoted, and asked a counter instruction, which was re- 
fused, and is as follows: 

‘‘The jury are instructed that, in order for the defend- 
ants to sustain the plea of limitations of three years, they 
must prove that their possession under the James Marlin 
certificate was for the three years next before the com- 
mencement of this suit, consecutively.” 

The refusal to give it, and the giving by the court of 
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the charge first above quoted, were assigned as errors, 
and discussed at length. 

{In this case the brief of counsel for both parties dis- 
cussed chiefly the question of certainty of description in 
the Basques grant. | 


EE 


H. D. Prendergast, for appellant. 

I. The effect of the three years’ disconnected possession 
under article 4622, Paschal’s Digest, was discussed by our 
supreme court in the case of Cunningham v. Frandtzen, 
26 Texas, 39, the present chief justice delivering the 
opinion. But that case was discussed with a direct refer- 
ence tu the pleadings necessary in such case, and, we most 
respectfully submit, is not intended as authority upon the 
question of the effect of such disconnected possession in 
extinguishing an acknowledged superior right. 

Statutes of limitation, being in derogation of common | 
right, must be strictly construed, and there is certainly 
nothing in the letter of the 15th section of the law of 
limitations of our state to compel such a construction. 


SS 


Wm. M. Hamman, for appellees. 


WaLker, P. J. Com. App.—It is manifest from the 
statement of facts, the charge of the court, the instruc- 
tions asked by the plaintiff, and the admissions of certain 
facts contained in the statement of facts, as well as from 
the errors assigned and the briefs and argument of coun- 
sel in this court, that this case was tried upon the conces- 
sion that the defendants held and claimed title to the 
land in controversy under a chain of transfer to them 
under James Marlin. The charge of the court so treated e 
it, the instructions asked implied it; and there is in the 
statement of facts evidence which seems to imply that 
the defendant Bennett bought the land from Marlin, and 
acquired by transfer, in a proper mode, the evidence of 
the interest thus purchased. It is manifest, from the 
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same indications, that the defendants did not acquire at 
one and the same time the quantity of land which they 
claimed to have acquired under the Marlin headright sur- 
vey; but that a portion of it was acquired by purchase 
from Leach, Marlin’s vendee, in the year 1868; and that 
defendant Bennett took possession of the Stewart 640- 
acre tract in 1859, but under what purchase or transac- 
tion is not made to appear. The judge, in his charge, 
without objection from either party, and it may be as- 
sumed that he stated truly, therefore, the status which the 
parties had given to the facts, in direct terms eliminated 
from the controversy all the land described in plaintiff's 
petition, except the Leach and Stewart tracts, because 
the parties themselves had done so before the court. by 
conceding that the defendants held under a chain of 
transfer from and under James Marlin. The statement 
of facts is wanting in specific evidence of any distinct 
transfer to the defendants under the Marlin headright and 
survey; and it is for that reason that the foregoing ob- 
servations are made. Unless such a material and vital 
element of a defense under the statute of limitations, as 
the chain of transfer under which the defendants attempt 
to support their possession, is established by proof, or is 
waived by concession or admission as to its existence, of 
course no defense under such a plea could be made avail- 
able to defendants not holding in privity with such title. 
Under the interpretation, therefore, which we place upon 
the record before us, we deem it proper to consider the 
facts before the jury as the parties and the court there 
at the trial regarded them. Any question of transfer or 
deraignment of title through Marlin to the defendants 
seems to have been wholly ignored, and the case tried 
upon the assumption that the defendants were assignees 
by chain of transfer down to themselves; and the reser- 
vation or qualification made by the plaintiff in respect to 
the Stewart and Leach tracts do not appear to have been 
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made as to those tracts because the lands referred to as 
such were not included within the transfers of title to 
the land claimed by the defendants; but the admission 
thus made had in view the mere question of fact as to 
possession, and time thereof as to those two tracts, the 
Leach and the Stewart, because the facts in that connec- 
tion, as to those two tracts, presented a legal question on 
the rights of defendants under the statute of limitations, 
different from the balance of the land; as to which bal- 
ance, the question was surrendered by plaintiff in favor 
of the defendants, as the jury were instructed in the 
presence of counsel, with their seeming consent and ap- 
proval. 

Considering, then, the evidence as to the time when 
and by whom the Leach and Stewart tracts, as they are 
termed, were possessed by the defendants, it appears that 
the defendant Bennett took possession of the Stewart 
tract in February, 1859, and held it ever since. It will 
be intended that, in doing so, he did it lawfully, and with 
the consent of its then owner, claimant -or ostensible 
owner, and therefore that he did so under his purchase, 
and at the time thereof, or afterwards. This suit was 
brought May 29, 1872. Deducting the period of the sus- 
pension of the operation of the statutes of limitations, as 
the charge directed, and the bar of three years would be 
full and complete; the period of time thus embraced 
would be nearly four years, or quite that time, if the 1st 
day of February, 1859, should be taken as the initial 
point of time from which to make the estimate. 

Next, as to the Leach tract. It was admitted by the 
plaintiff that James Marlin was in possession of the en- 
tire league from the date of his survey, which, as has 
been before stated, was on the 7th of December, 1853. 
He conveyed to Leach on the 11th of May, 1857. On the 
8th day of December next preceding the date of this deed 
to Leach, the title of Marlin under the three years’ statute 
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of limitations was complete and perfect, so far as con- 
cerns the essentials of actual, continuous, peaceable pos- 
session for the requisite three years are concerned. It 
does not become important to the rights of the defendants 
to follow any further the facts respecting the subsequent 
adverse continuous possession of the defendants of that 
tract of land. It was, however, it seems, afterwards 
occupied in 1866’ under the Leach title, and Bennett 
bought in 1868, and under his title it has been occupied 
ever since. The two years’ possession by defendant after 
March 30, 1870, does not, however, add to the strength of 
defendants’ title. 

The legal conclusion arrived at, as to the effect of the 
completion of the bar of three years’ adverse posses- 
sion, whilst the land was possessed by the original grantee, 
Marlin, is maintained by the supreme court, when, com- 
posed of Chief Justice Roberts and Special Justices A. 
S. Walker and Charles S$. West (the Hon. A. 8. Walker 
delivering the opinion of the court), in the case of Erhard 
v. Hearne, 47 Tex., 469. The proposition itself was there 
distinctly decided, and held that the exemption from suit 
given by the fifteenth section of the statute of limitations 
can be pleaded as a defense by one in possession in privity 
of estate, though with disconnected possession, with one 
who had such three years’ possession under the statute. 
Of course the application of this rule is not less decisive 
of the defense set up, of limitations, as to the Stewart than 
the Leach tract; it embraces both with equal conclu- 
siveness; but we saw proper to show that, as to the 
Stewart tract, resort was not required, under the facts, to 
the bar of the statute which had been previously con- 
summated, but that it was otherwise complete under 
their own personal acts of occupancy and claim. 

It is not necessary, in this case, to consider whether 
the three years’ bar has the effect to actually extinguish 
the adverse title under which the plaintiff claims. The 
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trenchant reasoning, and the cogent illustrations in its 
support, contained in the opinion of Chief Justice Rob- 
erts in Cunningham v, Frandtzen, 26 Tex., 38 (quoted 
by Special Justice Walker), in support of the affirma- 
tive of that question, commend the construction he gave 
to it strongly to our concurrence, and to incline our 
judgments to follow that interpretation to its legitimate 
results. 

But it is urged by the appellant that the certificate and 
survey of Marlin’s headright cannot support the defense 
of the statute of limitations. because the traveling board 
failed to recommend the certificate for patent. The ques- 
tion is unlike that which arises in cases where there is a 
failure by the board to indorse their express approval of 
genuineness and legality, as they did do in respect to this 
certificate, and where they have qualified their action in 
refusing to recommend for patent by such a preface as 
they used in this instance, and placing their action on 
the ground of mere irregularity in the matter of taking 
the oath, and the dates. 

The commissioners to detect fraudulent land certificates 
(“traveling board,” as commonly designated) were re- 
quired to report for patent ‘‘such certificates as they find 
to be genuine and legal.” Hart. Dig., art. 1946. The 
commissioner of the general land office was ‘‘ prohibited 
from issuing a patent upon any survey that shall not 
have been, or may hereafter be made by authority of a 
certificate returned as genuine and legal by the commis- 
sioners appointed by this act.” Hart. Dig., art. 1950. 
This certificate was returned by that authority in the 
very terms of the law, as both genuine and legal. In the 
case of Miller v. Brownson, 50 Tex., 593, where parol 
evidence was attempted to be used to establish the fact 
that the commissioners did in fact determine and intend 
to return the certificate for patent, the opinion says: 
“The determination of the board of commissioners in 
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favor of the genuineness of the certificate, however 
clearly and conclusively shown, is wholly immaterial, in 
view of the fact that their report shows that they failed 
to recommend it as genuine and valid; for a patent could 
not be legally issued on said certificate, admitting it to 
have been genuine, unless it was ‘returned as genuine 
and legal by the commissioners.’” Hart. Dig., arts. 1946, 
1950; Pasch. Dig., arts. 4218, 4242, 4243, 4245. The 
court there quoting from the language of the law, signify 
the opinion that the recommendation by the commission- 
ers for patent, nor their declension thus to recommend, is 
not the test by which to determine the authority of the 
commissioner of the general land office to issue a patent. 
It may be doubted at all events, whether, when the com- 
missioners have reported a certificate as genuine and 
legal, their refusal to recommend for patent, because of 
informalities or irregularities which have transpired in 
its procurement, amounts to a prohibition against patent- 
ing, or to anything more than cautionary and advisory 
action on their part for the guidance of the commissioner 
of the general Jand office. 

Article 2021, Hart. Dig., provides ‘‘that the commis- 
sioner of the general land office is hereby authorized and 
required, forthwith, to make out patents upon all claims 
which have been or may hereafter be returned as genuine 
and justly entitled by the different boards of land com- 
missioners, appointed under ‘ An act to detect fraudulent 
land certificates,’ whether the same has been obtained in 
strict accordance with law or not.” Act of January 19, 
1841. 

The validity of a location and survey of a headright 
certificate which was not recommended for patent by the 
commissioners arose for determination in Whitehead v. 
Foley, 28 Tex., 12. The report made upon the certificate 
by.the commissioners was, in substance, the same as in 
this case, viz., “‘ for the action of the government, believ- 
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ing it tobe a just claim,” but declining to recommend it 
for patent, because the claimant had not subscribed the 
oath required by the 12th section of the land law of De- 
cember 14, 1837. It was held in that case, that, under 
art. 2021, Hart. Dig., above quoted, certificates of this 
kind were made valid, and patents expressly required to 
be issued upon them; and that subsequently to the date 
of the law, claimants under them weré certainly entitled 
to all the rights and privileges of the holders of other 
valid and established claims for land. 

It is unnecessary to consider any other question pre- 
sented by the record under the assignment of errors. 
There is no such error apparent in the charge as to war- 
rant any just complaint against it. 

The admission of evidence which was excepted to on 
that branch of the case which related to the Basques 
grant need not be considered; for, whether it was erro- 
neously admitted or not, cannot affect the result of this 
appeal, as there was sufficient competent evidence to war- 
rant the verdict under the defense of the statute of lim- 
itation; especially as no other verdict than that which was 
rendered ought to have been rendered, had the evidence 
objected to been excluded from the jury. Pridgen v. 
Hill, 12 Tex., 374; and see Davis v. Loftin, 6 Tex., 489. 

Our conclusion is that the judgment ought to be 
affirmed. 


AFFIRMED. 
[Opinion delivered May 31, 1881.] 





S. W. Puncuarp v. Wo. DELK ET AL. 
(Case No. 2734.) 

1. MISJOINDER OF PARTIES — AGREEMENT — Practice.— After partition 
made of land, the various parties owning in severalty the subdi- 
visions sued as joint owners forthe recovery of the original survey. 
To cure the misjoinder they filed an agreement made with the de- 
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fendants, to the effect ‘‘that the plaintiffs are properly joined in 
the original petition; that the cause may proceed, and the rights of 
all the parties be determined in one suit, thus preventing multiplic- 
ity of litigation.” Subsequently, purchasers pendente lite from the 
original defendants were, on motion, made sole defendants. Held, 

(1) The objection sought to be cured by the agreement did not go 
to the foundation of the action, but to the manner of bringing it. 

(2) It was binding on the parties to it. 

(8) It was binding on purchasers pendente lite, who cannot ignore 
the agreements on file of those from whom they purchased. 


APPEAL from Hill. Tried below before the Hon. F. P. 
Wood. 

1. In 1858 various persons, some of them claiming as 
the heirs of Joseph H. Punchard, and others as the ven- 
dees of other of the heirs, brought suit in Hill county for 
a league of land granted to Harriet and Lucretia Punch- 
ard, heirs of Joseph Punchard, deceased. The parties 
plaintiff sued as joint owners of the league. They were 
not joint owners, but in fact owned different parts and 
different quantities of the land when the suit was filed. 
They could not have a joint recovery under the facts; to 
remedy the evil, the parties plaintiffs and defendants 
entered into this agreement: ‘‘It is agreed in this cause 
that the plaintiffs are properly joined in the original peti- 
tion, and that the case may proceed, and the rights of all 
the parties be determined in the one suit, thus preventing 
multiplicity of litigation. April 17, 1860.” 

The defendants answered by plea of not guilty, and 
specially setting up various grounds as claimed of the 
nullity of the grant under which plaintiffs claimed. 

At the fall term, 1865, of the court, E. B. McCowen, 
J. W. McCowen, T. P. McCowen and Ambrose Key 
moved the court “to permit them to become parties de- 
fendant, . . . saying that since the commencement of 
these suits they have purchased from the original defend- 
ants all the land claimed in plaintiffs’ action, and are the 
VoL. LV — 20 
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sole defendants in interest and in possession of the land.” 
This the court permitted. 

The suit progressed, the plaintiffs amending their peti- 
tion, explaining how and why it was that the grant was 
issued to Harriet and Lucretia Punchard, as heirs of 
Joseph Punchard. 

The case was tried at the June term, 1874, and resulted 
in a verdict and judgment for the defendants. Motion 
for new trial was made and overruled. 

On the trial the appellants offered to read, as binding 
upon the parties, as part of the proceedings in the cause, 
and to cure any defect in plaintiffs’ pleadings, the agree- 
ment of the parties dated April 17, 1860; to which ap- 
pellees objected on the ground that the parties to the suit 
had been changed since the agreement had been made; 
and that the plaintiffs by amendment had sought to 
‘change their cause of action. The court sustained the 
objection and held the agreement for naught. The point 
was saved by bill of exceptions and assigned as error. The 
court, at the instance of appellees, charged the jury that 
the plaintiffs had sued as joint owners of the league, and 
that the record showed that the land had been partitioned 
before the institution of the suit among the plaintiffs and 
those under whom they claim, and to find for the defend- 
ants. This was also assigned as error. 


E. M. Pease and Walton, Green & Hill, for the appel- 
lants. 


No briefs for appellees on file. 


Warts, J. Com. App.— In order to avoid a multiplicity 
of suits involving the same questions, the original parties 
entered into the agreement, the effect of which was to waive 
the misjoinder of causes of action by the plaintiffs. The 
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parties did not undertake by this agreement to give juris- 
diction where it did not belong, or in any manner affect 
the jurisdiction of the court over the subject matter of 
the litigation. But the effect of the same was a waiver 
of right, in the matter of pleading, which the defendants 
could otherwise have taken advantage of, and forced the 
plaintiffs to their separate actions. And we are not able 
to perceive any valid reason why such an agreement is 
not valid and binding as between the parties. The objec- 
tion sought to be cured thereby did not go to the founda- 
tion of the action, but only the manner in which the suit 
was brought. No fraud could have been intended upon 
the court; but it appears to have been simply an effort 
upon the part of the plaintiffs and defendants to waive 
the form that they might the more readily reach the sub- 
stance of the litigation. 

We conclude that the agreement was valid and binding 
as between the parties thereto. It seems to have been 
recognized, and acted on, by the parties for several years. 
Purchasers pending suit are not regarded with favor by 
the courts. Briscoe v. Bronaugh, 1 Tex., 326; Burford w. 
Rosenfield, 37 Tex., 42. Such a purchaser can only ac- 
quire such rights in the subject matter of the suit as was 
in his vendor. And when he becomes a party defendant 
by reason of such purchase, he can occupy no better or 
more advantageous position than did the original defend- 
ant. He buys the suit as it is, and simply takes the place 
of his vendor, and assumes the burdens that were resting 
upon him. In short, he is strictly in privity with his ven- 
dor, and can no more ignore his agreements with refer- 
ence to the suit, and which are on file among the papers 
of the cause, than could the administrator ignore the 
agreements of his testator, made with reference to a 
pending suit. 

We are of the opinion that said agreement is as bind- 
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ing upon the subsequent as the original defendants, and 
that neither would be allowed to dispute its binding force; 
and especially is this true where it had been acted upon, 
and recognized by the parties, until the statute of limita- 
tion would, if the objection was successfully made, bar 
the rights of the plaintiffs. 

The other error complained of is not such as will likely 
occur upon another trial, and need not be considered. 

[t is our conclusion that a proper disposition of this ap- 
peal is to reverse the judgment and remand the case. 


REVERSED AND REMANDED. 
{Opinion delivered May 31, 1881.] 


Ch. J. Moore did not sit in this case. 





C. O. So Rette v. W. U. TeELtecrRapa Co. 
(Case No. 2737.) 


1. DamMaGEs — PLEADINGS.— Such actual damages as result naturally 
from an act complained of may be recovered under a general aver- 
ment of damages. Subject to this rule will. be reckoned the dam- 
ages caused by the disappointment and regret resulting to a son 
from the willful failure of a telegraph company to deliver a message 
announcing the death of his mother, whereby he was prevented 
from being present at her burial. 


APPEAL from Lee. Tried below before the Hon. I. B. 
McFarlane. 

Suit brought against appellee on the 24th day of June, 
1874, to recover $50,000 damages, occasioned, as claimed 
in the petition, by the willful neglect or failure of appellee 
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to transmit and deliver, within a reasonable time, the fol- 
lowing telegraphic message: 
‘**GippInas, Jan. 16, 1874, A. D. 
“To C. O. So RELLE, 
** Office over Miller’s Stable: 

**Your mother is dead; come on night train. Convey- 

ance at T. Wroes. 
(Signed) “Wa. M. SCALLORN.” 

It is in substance alleged in the petition, that appellant’s 
mother died on the 16th day of January, 1874, near the 
town of Giddings; that on that day the message was pre- 
pared and delivered to the appellee’s agent at Giddings by 
a near relative of appellant, for him and for his use and 
benefit; that appellee received the usual compensation, 
and undertook and agreed to promptly transmit and de- 
liver to appellant, at his place of business in the city of 
Austin, said message; and that if the same had been 
transmitted and delivered, he would have been thereby 
enabled to be present at the funeral rites of his mother, 
and pay to her the last tribute of respect; that the ap- 
pellee willfully failed and neglected to transmit and de- 
liver the message in a reasonable time, and that it was 
several days after said date before it was delivered to him, 
notwithstanding he was during all that time constantly 
at his place of business in said city of Austin; that his 
said place of business is specified in said message, and 
was well Known to appellee’s agents in the city of Aus- 
tin. And that by reason of said willful fault or neglect 
of appellee’s agents to transmit and deliver said message 
in a reasonable time, he was prevented from being pres- 
ent at. the funeral services of his mother, and in seeing 
that her remains were properly cared for. It was also 
alleged that appellee was guilty of gross negligence in 
not transmitting and delivering the message; and that he 
was injured and damaged thereby in the sum of $50,009. 

The appellee answered by general and special excep- 
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tions to the petition, chiefly on the ground that the same 
showed no cause of action. The exceptions were sus- 
tained and the cause dismissed, the usual judgment in 
such cases being rendered. Appellant assigned as error 
the sustaining of the exceptions to his petition, etc. 


Edward Collier, Seth Shephard and C. O. So Relle, for 
appellant. 


Likens & Stewart, for appellee.— Exemplary damages 
cannot be recovered in cases of this character, unless 
actual damage is alleged in the petition and proven on 
the trial. The failure by plaintiff in his petition in this 
cause to allege actual damages, for which compensation 
by a recovery might have been made, is a fatal defect in 
the petition. When it is remembered that exemplary 
damages are awarded only as a punishment for a wrong 
committed, resulting in pecuniary loss to the injured 
party, the conclusion is irresistible that the plaintiff's pe- 
tition is defective, because, as before stated, no offense, 
so to speak, is charged therein, and therefore no punish- 
ment can be inflicted; actual loss being necessarily the 
basis of compensation, it follows, of course, that actual 
loss must be alleged and proven before something more 
than mere compensation can be awarded the plaintiff. 
Mr. Sedgwick, discussing this question, uses this emphatic 
language: ‘‘ When the plaintiff applies for pecuniary 
redress, nothing can as a general rule be more reasonable 
than to require him to show that he actually sustained 
injury.” See Sedgwick on Damages, 6th ed., p. 273. 


Warts, J. Com. App.— The question presented by the 
record is as to the liability of a telegraph company for 
injury resulting to the feelings of a person from the will- 
ful neglect of the agents of the company to transmit and 
deliver a message announcing the death of such person’s 
mother, and requesting his presence at the funeral, etc. 
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This question results from the ruling of the court below 
in sustaining exceptions to the petition. 

The allegations contained in the petition are. in effect, 
that appellant’s mother died on the 16th day of January, 
1874, near the town of Giddings; that on that day, Wm. 
M. Scallorn, a near relative, prepared the message and de- 
livered the same to the company’s agent at said town, to 
be promptly transmitted and delivered to appellant at 
Austin; and that the charge for such service was then 
paid to such agent; that the agents of this company did 
not transmit and cause such message to be delivered to 
appellant within a reasonable time, notwithstanding he 
was in the city of Austin and at his usual place of busi- 
ness; but willfully neglected and failed so to do, for sev- 
eral days after the date aforesaid; and that, by reason of 
such willful neglect and failure, he was prevented from 
being present at the funeral services of his mother and 
providing for her remains being properly cared for, and 
from paying to her the last tribute of respect, etc.; claim- 
ing that he was thereby injured and damaged in the sum 
of $50,000, 

Actual damages are either general or special; the for- 
mer is such as naturally result from the act complained 
of, or which the law implies therefrom, and need not be 
specially pleaded, but may be recovered under the gen- 
eral averment of damages. Sedgwick on Damages, vol. 
2, p. 606. , 

It appears to be the settled rule of law in this state, 
that injury to the feelings, caused by the willful neglect 
or fault of another, constitutes such actual damages for 
which a recovery may be had. Hays v. H. & G. N. R. 
R. Co., 46 Tex., 279; H. & G. N. R. R. Co. v. Randall, 
50 Tex., 261. 

In the last edition of Shearman & Redfield on Negli- 
gence, after fully considering the measure of damages, etc., 
in telegraph cases, the authors give it as their opinion, 
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that ‘“‘In case of delay or total failure of delivery of 
messages relating to matters not connected with business, 
such as personal or domestic matters, we do not think 
that the company in fault ought to escape with mere nom- 
inal damages, on account of the want of strict commer- 
cial value in such messages. 

**Delay in the announcement of a death, an arrival, 
the straying or recovery of a child, and the like, may 
often be productive of an injury to the feelings which 
cannot be easily estimated in money, but for which a jury 
should be at liberty to award fair damages.” 

It appears to us that the natural consequence of a fail- 
ure to promptly transmit and deliver a message like that 
in this case, and under the circumstances shown in appel- 
lant’s petition, is to produce the keenest sense of grief in- 
cident to a disappointment. For it is a principle of our 
nature, implanted in the bosom of every reasonable being 
not devoid of human sensibilities, to promptly pay the 
last tribute of respect to the mother who bore and fos- 
tered us. And to be thwarted in the discharge of this 
duty, prompted as it is by natural desire, by the willful 
fault or neglect of one whose business it is to communi- 
cate the news, and who has received his compensation 
therefor, in the very nature of things is calculated to, and 
will inflict upon the mind the sorest sum of disappoint- 
ment and sorrow. This being the natural result of such 
neglect, the damages resulting therefrom are general, as 
contradistinguished from special damages, and may be 
recovered under the general averment of damages. 

In the case of Phillips v. Hoyle, 4 Gray (Mass.), 568, it 
was held that injury to the feeling of a parent in conse- 
quence of the seduction of his daughter constitute gen- 
eral damages naturally resulting from the act, and need 
not be specially pleaded. A similar doctrine is asserted 
by the supreme court of the United States,.in the case of 
Roberts v. Graham, 6 Wall., 578. 
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This being the natural result of such neglect, must be 
held to have been contemplated by the company when its 
agent received the message, and agreed for a compensa- 
tion then paid to promptly transmit and cause the same 
to be delivered. For all the importance that the message 
imports is fairly shown in its terms. 

Telegraph companies exercise and enjoy special fran- 
chises and privileges under the law; the very purpose of 
their organization is to furnish for compensation -the 
means of rapid and prompt communication; its use is 
expensive, and is rarely resorted to except in matters of 
importance to the parties. Hence the resort to this mode 
of transmitting information should of itself be held suffi- 
cient notice to the company’s agents, that, as between 
the sender and the party to whom sent, the message is 
deemed to be of some importance, unless the contrary is 
made known by strict information or strong implication, 
as time is the usual consideration that prompts parties to 
the use of the wire. 

The law will not permit any one to impose with impu- 
nity upon another, by his willful fault or neglect, such 
injury to his feelings as is the natural result from the 
disappointment shown by the allegations of appellant’s 
petition, and then protect himself under the plea of dam- 
num absque injuria. 

Injury to the feelings, resulting from such disappoint- 
ment, in our opinion constitute general damages, recover- 
able under a general averment of damage; and that the 
court erred in sustaining the exceptions to appellant’s 
petition. 

It should be remarked that great caution ought to be 
observed in the trial of cases like this; as it will be so 
easy and natural to confound the corroding grief occa- 
sioned by the loss of the parent or other relative with the 
disappointment and regret occasioned by the fault or neg- 
lect of the company; for it is only the latter for which 
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a recovery may be had; and the attention of juries 
might well be called to that fact. 
It is our conclusion that the proper disposition of this 
appeal is to reverse the judgment and remand the case. 
REVERSED AND REMANDED. 


[Opinion delivered June 14, 1881. ] 





Taz Western Unton TeLecrapd Co. v. THE STATE OF 
TEXAS. 
Case No. 4380 ) 

1. OccUPATION TAX.— Though telegraphic companies may be subject to 
congressional regulation, they are also subject to pay occupation 
taxes to the state; at least until congress shall otherwise provide. 

2. OccUPATION TAX —INTER-STATE COMMERCE.— An occupation tax im- 
posed on a telegraph company, which graduates the tax according 
to the business done, regardless of a distinction between business 
done wholly within the state and business done in part without the 
state, is free from the objection that it regulates or obstructs inter- 
state commerce. 

3. INTEREST — TAXES.— The state cannot recover interest on taxes, pay- 
ment of which has been deferred, unless the statute authorizes in- 
terest on such taxes. 


APPEAL from Travis. Tried below before the Hon. A. 
S. Walker. 
The opinion states the case. 


Walton, Green & Hill, for appellants.— The court erred 
in not rendering judgment for defendant on the grounds 
set forth in subdivisions 1, 2, 3, etc., of its answer; and 
in rendering judgment for plaintiff on the facts found. 

Defendant pleaded as follows: 

(2) That the law sought to be enforced, and on which 
suit is based, is in conflict with, and in violation of, the 
constitution and laws of the United States, and null and 
void; and 
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(3) That the same is an attempted interference with 
commerce between the state of Texas and the other 
states and portions of the United States, in so far as the 
same is, or is attempted to be made, applicable to tele- 
graph messages transmitted by defendant over its lines; 
that defendant’s lines for said business extend beyond the 
limits of the state of Texas, and into all the other states, 
and into the territories of the United States and to the 
seat of government of the United States, and const:tutes 
a necessary and convenient medium of communication 
and agency for the commercial intercourse between points 
within said state of Texas and said other states, districts 
and territories. As to construction of the power of con- 
gress to regulate inter-state commerce, see Const. U. 8., 
art. I, sec. 8, par. 3; Story on Const., § 1061; Gibbons v. 
Ogden, 9 Wheat., 1 (S. C., 5 U.S. Cond., 568). As to 
whether telegraphic messages are withii the scope of this 
power, see Pensacola Tel. Co. v. W. U. Tel. Co., 96 U.S., 
1; 8S. C. in Circuit Ct., 2 Woods, 646; W. U. Tel. Co. v. 
Atlantic & Pac. States Tel. Co., 5 Nev., 102 (S. C., Allen’s 
Tel. Co., 428). As to extent to which state laws affect- 
ing inter-state commerce are prohibited or permitted, see 
State Freight Tax Case, 15 Wall., 271; State Tax on Rail- 
way Gross Receipts, id., 284 (Reading Railway Co. v. 
Pennsylvania); Welton v. Missouri, 91 U.8., 275; Rail- 
road Co. v. Husen, 95 id., 465; Crandall v. Nevada (Spe- 
cial Opinion of C. J. and Clifford, J.), 6 Wall., 49; R. S., 
art. 2972; Cooley on Tax., 13, 14; Shaw v. Pecket, 26 Vt., 
482; Haskell v. Bartlett, 31 Cal., 281. 


McLeary, Attorney General, E. T. Moore, County At- 
torney, and D. W. Doom, for the state. 


GOULD, ASSOCIATE JUSTICE.— This is a suit brought in 
the district court of Travis county, by the state against 
appellants, for taxes alleged to be due for the quarter 
years, October, November and December, 1879, January, 
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February and March and April, May and June, 1880, and 
to compel a report and compliance by defendant with the 
terms of article 4665 of the Revised Statutes of Texas, 
where it is provided that ‘‘There shall be levied on and 
collected from every person, firm, Company or association 
of persons pursuing any of the following named occupa- 
tions, an annual tax (except when herein otherwise pro- 
vided) on every such occupation or separate establishment, 
as follows: . . . Fromevery chartered telegraph com- 
pany doing business within this state, there shall be col- 
lected one cent for every full-rate message, and one-half 
that for every message less than a full-rate message sent; 
this tax to be paid quarterly to the comptroller, on the 
sworn statement of the chief manager of said company 
or companies, who shall keep a record of such messages.” 

Defendant answered by demurrer and general denial, 
and pleaded that the law imposing the tax was void under 
the state and federal constitutions and acts of congress. 
The case was tried by the court March 11, 1881, resulting 
in an order of court requiring defendant to file a sworn 
staternent of the number of, messages sent during the 
quarters named, and judgment against the defendant for 
the taxes thereon, with interest in the sum of $2,305.91. 
Defendant appealed. The court filed statement of con- 
clusions of fact and law. 

From these conclusions of fact it appears that the ap- 
pellant was incorporated, did business as a chartered tel- 
egraph company in the state, its lines extending to nearly 
all the states of the Union and to Washington city. The 
court finds the number of full-rate and half-rate messages 
sent within the period stated in the petition, and states 
that this number ‘*includes messages sent from Western 
Union telegraph offices within Texas to points within the 
United States, both within and out of Texas, and part of 
which related to commerce between Texas and other 
states of the Union.” 
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The court also found that the number of messages above 
set forth and on which the amount of taxes found due 
was based, included messages (the number of which was 
not shown) sent from the government officers and agents 
of the United States in Texas to other officers, agents or 
departments of said United States government. That a 
large proportion of messages sent belonged to the classes 
above mentioned. That Gen. B. C. Ludlow, collector of 
internal revenue, third district, used the company as 
means of communication with the government and with 
other officers; used it every week, at special rates fixed 
by the postoffice department. 

It was also pleaded by defendant, and found by the 
court: That on June 12, 1867, the defendant, in pursuance 
of an act of congress of the United States, entitled ‘‘ An 
act to aid in the construction of telegraph lines, and to 
secure to the government the use of the same for postal, 
military and other purposes, approved July 24, 1866,” 
filed in the office of the postmaster general of the United 
States the fulland proper acceptance of defendant of the 
terms of said act. That the rates for United States gov- 
ernment messages on defendant’s lines had been fixed by 
the postoffice department at one cent per word for each 
five hundred miles of transmission. 

Also, that the United States government has in Texas 
a line of telegraph, called the Military Telegraph, owned 
by the government, and the lines of defendant connect 
with and are used in transmission of messages by the 
government of the United States and its officers, in con- 
nection with the Military Telegraph lines, and messages 
so transmitted (number not shown) are included in the 
number on which the judgment of court below is based. 

The constitution of this state authorizes the legisla- 
ture to ‘‘impose occupation taxes, both upon natural 
persons and upon corporations, other than municipal, 
doing any business in this state; ” and although telegraph 
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companies may be subject to congressional regulation, 
they are also subject to pay legitimate occupation taxes 
to the state, at least until congress shall otherwise pro- 
vide. The occupation tax in this case is proportioned to 
the number of messages sent, and seems to us designed 
to graduate the burden according to the amount of busi- 
ness done, and on principle to be free from objection as 
obstructing or regulating inter-state commerce. Such an 
occupation tax, proportioned to the business done, regard- 
less of any distinction between business done wholly 
within the state and business done in part without the 
state, conforms to the rule recognized by the supreme 
court of the United States in attempting to mark out the 
boundaries of legitimate state taxation on the one side, 
and a regulation of inter-state commerce on the other. 
Case of the State Freight Tax, 15 Wall., 232; State Tax 
on R’y Gross Recepts, id., 285; Osborne v. Mobile, 16 
Wall., 479. See also Western Union Tel. Co. v. City of 
Richmond, 26 Gratt., 1; Same v. Mayer, 28 Ohio St., 523. 

In the Freight Tax case, the tax was regarded, not as.a 
tax on the business or franchise, but as a tax on the 
thing carried, the burden falling on the consignor or con- 
signee. Here the tax is on the occupation, not on the 
transportation of an article which is a subject of com- 
merce; and although it may, like a tax on gross receipts, 
increase the expense of telegraphic communication, the 
burden falls directly on the company, and the burden on 
the senders of messages is not affected otherwise than it 
would necessarily be by any species of taxation on the 
occupation or business of the country. 

But it is not designed to attempt a review of the cases 
or a discussion of the subject. Referring to the author- 
ities cited above, and especially to the opinion in Western 
U. Tel. Co. v. City of Richmond, supra, we content our- 
selves with announcing our conclusion, that the tax in 
question is not invalid as a regulation of inter-state com- 
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merce, nor as a tax affecting government agencies or 
business. On the latter point, see Thompson v. R. R. 
Co., 9 Wall, 591; and Nat’l Bank v. Commonwealth, id., 
353. 

The objection that the tax violates the law of uniform- 
ity as prescribed by the constitution of the state is not 
regarded by us as tenable, or as requiring further notice 
than a reference to previous decisions. Tex. B. & I. Co. 
v. State, 42 Tex., 639. ‘~ 

But the court gave judgment for interest on the taxes 
from the 1st of January of each year after they fell due. 

The rule is said to be that, ‘* Where action is given for 
taxes, interest is not recoverable unless the statute gives 
it.” Cooley on Taxation, p. 300, note 4; also id., pp. 13, 
14; Danforth v. Williams, 9 Mass., 324; Show wv. Pickett, 
26 Vt., 482; Heard v. City of Galveston, Galv. term, 1881. 

Until the legislative will has been expressed that the 
burden on the tax-payer shall be thus increased, interest 
should not be allowed. Taxes are distinguishable from 
ordinary debts, bearing interest. 

The judgment will be reformed in so far as it allows in- 
terest, but in other respects it is affirmed. 


REFORMED AND AFFIRMED, 


[Opinion delivered June 14, 1881. ] 





THOMAS SELLMAN V. Perer LEE. 
(Case No. 4346.) 

1. PLEADING IN TRESPASS TO TRY TITLE.— An answer in trespass to try 
title which asserts defendant's claim to an undesignated portion of 
the land sued for, is bad for vagueness and uncertainty. Under 
such an answer, if the defendant should be defeated in the action, 
and he should sustain his defense of permanent and valuable im- 
provements made in good faith on the land sued for, no decree could 
be entered in accordance with the statute. 























320 SELLMAN V. LEE. fAustin Term, 





Statement of the case. 





2. JUDGMENT.— A judgment in trespass to try title, which authorizes a 
defendant who has been defeated in the action, but who has estab- 
lished the making in good faith of permanent and valuable improve- 
ments, to designate at a future day the location of an undescribed 
portion of the land recovered, which he claimed in good faith, and 
which was not designated with certainty in his answer, is not war- 
ranted by the statute. 

3. PRE-EMPTOR — SETTLER IN GOOD FAITH.— One who settles upon what 
he believes to be public domain, with an honest belief that he is 
entitled to acquire the land occupied by him as a pre-emptor, is en- 
titled to pay for improvements made during such occupancy. 


APPEAL from San Saba. Tried below before the Hon. 
W. A. Blackburn. 

Action of trespass to try title to six hundred and forty 
acres of land, brought by appellant, Thomas Sellman. 
Appellee answered with a plea of ‘‘not guilty,” and at- 
tempted to set up title to one hundred and sixty acres out 
of the said six hundred and forty, designating it only as 
one hundred and sixty acres, to include his improvement, 
claiming the same as a pre-emptor; also pleading improve- 
ment in good faith on the one hundred and sixty acres, 
to the amount of $400. Appellant obtained judgment as 
to title to the land, but appellee was adjudged to be a 
possessor in good faith of an undefined one hundred and 
sixty acres thereof, to be thereafter designated by him, 
and the improvements thereon were valued at $150; the 
one hundred and sixty acres (so to be designated by 
appellee) was, when taken apart from the improvement, 
adjudged to be valueless. It was further adjudged that 
should appellant fail to pay for the improvements within 
twelve months, the title to said one hundred and sixty 
acres should vest absolutely in appellee. Appellant moved 
for new trial, and, the same being overruled, gave notice 
of appeal. 


John C. Townes, for appellant. 


John B. Rector, for appellee. 
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Moore, C. J.—It is incumbent upon the defendant 
who is sued for land, to distinctly state in his answer the 
extent of his possession or claim; otherwise his answer 
will be an admission for the purpose of the action that he 
is in possession of the premises sued for, or that he claims 
title thereto, at the commencement of the action. R.5., 
arts. 4794-4805. - 

Appellee, the defendant below, by his answer limited 
his claim of possession to an undesignated one hundred 
and sixty acres of the six hundred and forty acres of land 
for which he was sued. This answer was therefore evi- 
dently defective, and if exception had been taken to it 
for its vagueness and uncertainty, it should have been 
sustained. And though no exception was made to the 
answer, its defects have obviously led to a fundamental 
error in the judgment, which would require its reversal 
had appellant even failed to assign such error. To main- 
tain his claim for improvements, a defendant must give 
prima facie evidence of the affirmative facts, proof of 
which are required to support the claim. His suggestion 
must be sufficient to notify the plaintiff and afford him 
a fair opportunity to controvert his claim, if he desires 
to do so; and to enable the jury to return a verdict upon 
the several matters upon which the statute requires a 
finding, so that a proper decree may be made by the court. 

The jury are required to find the value of the improve- 
ments made during the time the defendant is in posses- 
sion, ** not exceeding the amount to which the value of the 
premises is actually increased thereby.” Also they must 
find the value of the use and occupation of the premises 
during the time of his occupancy, and the value of the 
premises recovered, without reference to the improvements 
for which defendant is entitled to claim compensation. 
Evidently it is impossible that evidence could be intelli- 
gibly addressed to these several points, or that the jury 
could fairly find upon them, without it is made to appear 
VoL. LV —21 
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what premises the defendant claims to have held. The 
determination of the additional value added by the im- 
provements can only be ascertained by a determination of 
the value of the premises claimed by the defendant, and 
not by determining the value of some indefinite number 
of acres of land including the improvements. As a neces- 
sary result, the court found it impossible to make a decree 
conformable to the statute. The judgment rendered 
gives the defendant (appellee here) the right to designate 
at afuture day the premises in dispute, which clearly is 
not warranted by the statute. The judgment as rendered 
is void for uncertainty. And if appellant fails to pay 
within twelve months the additional value given by the 
improvements to this undesignated one hundred and sixty 
acres of land, the right is given to appellee to lay it off 
as he sees fit, without any compensation whatever being 
made for it to appellant. And this simply because appel- 
lant did not introduce evidence of the value of undesig- 
nated land to be afterwards selected and defined by 
appellee. To sanction such a judgment would violate 
both the letter and sp:rit of the statute as well as the 
plainest rule of equity. 

In regard to appellee’s right to compensation for im- 
provements because of his settlement upon the public 
domain, we will merely say that we see no reason, if his 
settlement was made in good faith and with honest intent 
and belief that he was entitled to acquire the land under 
the pre-emption laws, why he should not be entitled to pay 
for improvements thus made during the time he was an 
occupant in good faith. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered June 21, 1881.] 
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THe Houston & T. C. R. R. Co. v. Vicrorta C. BURKE. 


(Case No. 4351.) 

1. CrraTion.— Though, under the Revised Statutes (arts. 1215, 1219, 
1220), the citation to a defendant should state, amongst other 
things, the nature of the plaintiff's demand, it was not designed to 
supply in this respect the place of the petition; a general statement 
notifying defendant of the character of plaintiff's demand, and 
avoiding any attempt at detail, is sufficient. 

2. SAME — STATUTES CONSTRUED.—In a suit against an incorporated ¢om- 
pany, citation may be served upon a local agent representing the 
company in the county in which such suit may be brought (R. 8., 
1223). A petition alleged that a defendant incorporated company 
had an office ‘‘ for the transaction of business as a common carrier 
in the city of Austin, Travis county, Texas, at which place the 
agent of said company is Robert 8. Collins.” The suit was brought 
in Travis county. Held, that service of citation on Robert S. Col- 
lins was sufficient to hold the defendant to answer the petition, and 
that no judicial ascertainment of the agency was required to au- 
thorize a judgment by default. 

3. SERVICE.— When service of citation is made upon the agent of ap 
incorporated company who resides in the county where the suit is 
brought, the defendant company, though its principal office may 
be elsewhere, is not entitled to be served with a certified copy of 
the petition. 

FACT CASE.— See opinion for facts stated in motion and affidavits to 
set aside a judgment by default, which so far excused a failure to 
answer, that, if accompanied with a showing of a meritorious and 
valid defense, should have authorized the granting of the motion. 

PRACTICE.— A defendant against whom a judgment by default has 
been rendered cannot complain that plaintiff's claim for damages 
was excessive, if, after overruling his application to set aside the 
default, the court permitted the defendant to introduce evidence to 
show the true extent of damage sustained. 

. COMMON CARRIER — RAILROAD COMPANY — BILL OF LADING.— From 
considerations of public policy, common carriers are made liable 
under the statute (R. S., art. 278), and under fhe decisions of the 


courts of Texas, as at common law, for all losses not occasioned by 
the act of God or the public enemy; and any exceptions or special 
contract seeking to vary that liability are invalid. But if the 
shipper practices a fraud on the carrier by fraudulently concealing, 
either through his acts or omissions, the value of the article shipped, 
the carrier is discharged. 
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7. 


8. 


9. 


10. 


11. 


12. 


Fact cCASE.—See case for facts, stated in an application to set 
aside a judgment by default, which were held insufficient to show 
such a valid, meritorious defense as to authorize the granting of 
the application. 

HEARSAY EVIDENCE.—In a suit for damages resulting from the 
loss by a common carrier of a family portrait, a member of the 
family was permitted to testify that he knew the value (stating it) 
of the painting from family tradition and from his deceased 
father. Aside from this, artists testified that the painting was 
worth that amount, though other witnesses swore to a less value. 
The court in the charge authorized the jury to look to the original 
cost, ete., in determining value. Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken in time. 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of 
the judgment. 

DEPOSITIONS — PRACTICE.— Notice of objections to the manner or 
form of taking depositions is in time if given before both parties 
have announced ready for trial. Until then the trial of the suit 
has not, in contemplation of the statute, commenced. R. S8., art. 
2235. 


MEASURE OF DAMAGES — EVIDENCE.— It is error to permit a witness 


to give his opinion as to the measure of damages, that being matter 
of law. 

WITNESS — EVIDENCE.— A witness may, while on the witness stand, 
refresh his recollection as to the value of specific articles by refer- 
ring to a bill of particulars, known to him to be a copy of a correct 
memorandum of their value, made by himself. 


DAMAGES— MEASURE OF DAMAGES.—In a suit to recover damages 


for the loss or destruction of family portraits, which have no mar- 
ket value, the jury may look to their original cost and to the 
probable cost of reproducing and replacing the same. 


APPEAL from Travis. Tried below before the Hon. 
John W. Robertson. 
The opinion sufficiently states the case. 


Walton, Green & Hill and George Goldthwaite, for 


appellant. 


John B. Rector, for appellee. 
I. The citation states the nature of plaintiff’s demand. 
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R. S., art. 1215; Wade on Notice, § 1156; Hughes v. Os: 
borne, 42 Ind., 450. 

Il. The allegations in plaintiff's petition are sufficient © 
to hold defendant to answer by service on Robert 8. Cok 
lins. The petition says, ‘‘That the defendant, the said 
Houston & Texas Central Railway Company, is a body 
corporate, created by the legislature of the state of Texas, 
entitled an act, etc., and that the principal office of said 
company is in the city of Houston, Harris county, Texas, 
and that said company has an office for the transaction of 
its business as a common carrier in the city of Austin, 
Travis county, Texas, at which place the agent of said 
company is Robert 5. Collins.” R.38., art. 1223; Wade 
on Notice, $$ 1310, 13811; M. K. & T. R. R. v. Crowe, 9 
Kan., 496; State v. Han. & St. Jo. R. R., 51 Mo., 532. 

Ill. The agency of Robert S$. Collins was judicially as- 
certained. There was a judgment by default in the case. 

IV. Defendant was not entitled to a copy of plaintiffs 
petition accompanying citation. R. S., arts. 1216, 121% 
1220, 1228. 

V. The defendant was guilty of such negligence in fail- 
ing to answer plaintiff's petition as justified the court mm 
refusing to set aside the judgment by default. Foster vw. 
Martin, 20 Tex., 119; Watson v. Newsham, 17 Tex., 437; 
Freeman v. Neyland, 23 Tex., 529; Ables uv. Donley, 8 
Tex., 336; Power v. Gillespie, 27 Tex., 370; Houston vw. 
Jennings, 12 Tex., 487; Clute v. Ewing, 21 Tex., 677; 
Sayles’ Treatise, § 841. 

VI. The defendant in its application to set aside the 
judgment by default failed to show that it had a good de- 
fense to plaintiff's cause of action. Foster v. Martin, 
20 Tex., 119; Cook v. Phillips, 18 Tex., 31; Wnght v. 
Thomas, 6 Tex., 421; Cochran v. Middleton, 13 Tex., 275; 
Aldridge v. Mardoff, 32 Tex., 297; Scrivner v. Malone, 30 
Tex., 773. As to exemptions in bill of lading from liabit 
ity, how far binding, see R. S., art. 278; Lawson on Car- 
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riers, §§ 29, 92, 95; Galt v. Adams Ex. Co., reported in 
Lawson on Carriers, 426, 427, etc.; the N. Y. Cent. & 
Hudson River R. R. Co. v. Trauloff, reported in Thom- 
son on Carriers of Passengers, 5U2, 503, etc.; Hollister v. 
Nowlen, 19 Wend., 234; 8. C., Thompson on Car., 489; 
Levoise v. Gale, 17 La. Ann., 305; 8 Cent. Law Jour., 
291, 292, 293; Boskowitz v. Adams Ex. Co., 9 Cent. Law 
Jour., 389. 

Vil. An application to set aside a judgment by default 
and permit the defendant to answer should show that 
there is a good defense, and should also show goud cause 
or excuse for not pleading it at the proper time. 

VILL. The bill of lading on which defendant rests its 
showing of a meritorious defense was not a contract be- 
tween the shipper and carrier, and its exemptions from 
liability of the latter cannot bind the shipper. Lawson 
on Contracts of Carriers, $$ 114, 105, 219, 95, pp. 97, 29, 
note 32; Galt v. Adams Express Co., reported in Law- 
son's Carriers, 427; 2 Greenleaf on Evidence, § 216; An- 
gell on Carriers, § 247; Redfield American Railway Cases, 
%d ed., 268, 269; Levoise v. Gale, 17 La. Ann., 305; 5 
Cent. Law Jour., 134, 135; 8 Cent. Law Jour., 291, 292. 

IX. The bill of lading on which defendant rests its 
showing of a meritorious defense is contrary to the stat- 
utes and public policy of the state of Texas, and invalid. 
R. S., art. 278; Houston & Texas Central Railroad v. 
John A. Peel, decided by Court of Appeals at Galveston 
term, 1881; Heaton & Bro. v. Morgan’s Louisiana & 
Texas Railroad and Steamship Co., vol. 4, No. 24, Texas 
Law Journal; Crosby v. Houston, 1 Tex., 203; Roher on 
Inter-State Law, 49; Anderson v. Pond, 13 Pet., 65; Story 
on Conflict of Laws, § 304a. 

X. The motion of appellant, with affidavits thereto at- 
tached, asking to set aside the judgment by default, did not 
attempt to meet the charge of the petition that the goods 
were lost through the carelessness of defendant. The 
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petition in both counts charges that appellee’s goods and 
property were burned through the carelessness of defend- 
ant while in its custody as a common carrier. In defend- 
ant’s motion to set aside the judgment by default, there 
is no attempt to show that the goods were not lost through 
the carelessness of defendant. 2 Redfield’s American 
Railway Cases, 268; id., 2d ed., 263, 264; Lawson on 
Carriers, § 133, note 83; §$ 132, 28, 29; Galt v. Adams Ex- 
press Co., 427, reported by Lawson on Carriers; 2 Red- 
field on the Law of Railways, 5th ed., § 178, divisions 5, 
11, 12, thereof; Bank of Kentucky v. Adams Express 
Co., 4 Cent. Law Jour., 35; Kerby ef al. v. Adams Ex- 
press Co., reported in 3 Cent. Law Jour., 435; Boskowitz 
et al. v. Adams Express Co., reported in 8 Cent. Law 
Jour., 389; 8 Cent. Law Jour., 291. 

XI. The court did not err in permitting plaintiff to 
refer to her bill of particulars to refresh her memory 
while she was answering questions propounded by her 
counsel. 2 Phillips on Evidence, 915, 926 (10th English ed. ); 
Flato v. Brod & Hemmi, 37 Tex., 735; 1 Greenl. on Ev., 
S$ 486-438; 1 Starkie, 154. 

XU. The admission of improper evidence, cumulative 
in its nature, will not authorize a reversal of the judg- 
ment, when there was sufficient competent evidence be- 
fore the jury to warrant the verdict. Pridgen v. Hill, 12 
Tex., 378; Mercer v. Hall, 2 Tex., 287; Beaty v. Whitaker, 
23 Tex., 529; Johnson v. Brown, 51 Tex., 65. 


'G OULD, ASSOCIATE JUSTICE. — This suit was instituted by 
Mrs. V. C. Burke, September 13, 1880, to recover of the 
railway company damages for the loss and destruction of 
certain paintings, jewelry, clothing, furniture and house- 
hold effects, shipped by her at New Orleans, La., to be 
carried to Austin, Texas, under a contract made at New 
Orleans with a connecting line and agent of the appellant 
railway company, by the terms of which the latter agreed 
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to carry said property from Houston, Harris county, to 
Austin. The property shipped was stated in detail, with 
values aggregating as follows: Paintings, $8,510; jew- 
elry, $2,320; clothing, $6,081; furniture, household effects, 
etc., $11,492.50. Total, $28,403.50. 

The petition stated ‘‘ that said company has an office 
for the transaction of its business as a common carrier in 
the city of Austin, Travis county, Texas, at which place 
the agent of said company is Robert 8. Collins.” On this. 
petition citation issued and was served September 20th, 
on Robert 8. Collins, by delivery of a copy thereof, the 
citation stating the nature of the demand set out in 
plaintiff's petition to be ‘‘a prayer for judgment in favor 
of said plaintiff against said defendant for $28,403.50 
damages, on account of the loss by defendant of the goods 
and property of said plaintiff, as will more fully appear 
by plaintiff’s original petition on file.” On October 8th 
there was a judgment by default and a writ of inquiry 
awarded. Two applications to set aside the default were 
made and overruled during the term, the defendant being, 
however, allowed to introduce evidence as to the quantity 
and value of property shipped, as though no default had 
been taken; the result of the trial being a verdict and 
judgment for plaintiff for $20,500. 

The questions presented in this court are numerous, 
but may be classed under three heads: ist. The suffi- 
ciency of the citation and service. 2d. The sufficiency of 
the showings to set aside the default. 3d. Various rulings 
of the court on questions of evidence and practice, and in 
its charge, alleged to be erroneous. 

The Revised Statutes require the citation to state ‘‘ the 
nature of the plaintiff's demand,” and provide, where 
the citation is served within the county in which the suit 
is pending, that it may be executed by delivering to the 
defendant a true copy of the citation; but where served 
without the county, directs that ‘‘the officer shall also 
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deliver to the defendants, and each of them, in person, 
the certified copy of the petition accompanying the cita- 
tion.” R.S., arts. 1215, 1219, 1220. 

It is objected that the citation does not state the nature 
of plaintiff’s demand. We do not think the statute de- 
signs the citation to supply the place of the petition, or 
that it should state the nature of the demand otherwise 
than in a general way, avoiding any attempt at details, 
other than those prescribed. It should state ‘‘the date of 
the filing of plaintiff's petition, the file-number of the 
suit, the names of the parties and the nature of the 
plaintiff's demand;” the last to be stated sufficiently to 
notify defendant of the character of the demand against 
him. It would be unfortunate if citations could be ob- 
jected to like a petition; and anything approaching strict- 
ness in requiring the nature of the demand to be set out 
with fullness and accuracy of detail, would lead to danger 
of such a result. The statement in the citation we are 
considering is meager, but we cannot say that it was 
insufficient. 

In suits against incorporated companies, the statute says 
that the citation ‘*may be served . . . upon the local 
agent representing such company or association in the 
county in which suit is brought.” R.S., art. 1223. In 
our opinion, it sufficiently appears from the averments of 
the petition that Robert S. Collins was the local agent of 
the company in Travis county, although the petition does 
not follow the language of the statute. 

The further point is raised that there was no judicial 
ascertainment of the agency of said Collins. The answer 
is, that there is no practice prevailing in this state requir- 
ing anything further to appear to show the agency than 
does in this case. 

The final objection to the service, that ‘‘ defendant was 
entitled to a copy of plaintiff's petition accompanying the 
citation,” is answered by the fact that this service was had 
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in the county in which the suit was pending, and in this 
case the statute does not require service of anything but 
‘*a true copy of the citation.” R.5S., art. 1219. 

Our conclusion on this branch of the case is, that the 
defendant was properly cited. 

On the third day after the default defendant filed a 
motion to set aside the judgment, supported by affidavits, 
from which it appears that, according to the regulations 
of the company, Collins should have forwarded the cita- 
tion to the vice-president at the general office at Houston, 
but by mistake forwarded it to the general freight agent 
at that place. That Waldo, the freight agent, was tem- 
porarily absent from September 12 till October 9; and 
when the citation reached his office about September 22, 
it was placed in a pigeon-hole by a clerk, and there re- 
mained until after the default; that by reason of the mis- 
take, and the absence of Waldo, no officer, charged with 
the management of its general business, had any infor- 
mation of the service of citation in this suit; that the 
claim of plaintiff had been presented in the latter part 
of June, and the same had been under investigation by 
Waldo, in the line of whose duties said business was, and 
information had been obtained that the claim was excess- 
ive and evidence could be adduced to that effect. ; 

Beside the charge, made on information, that the claim 
Was exaggerated and unjust, the motion showed that the 
bill of lading given at New Orleans by the connecting 
line, Morgan’s Louisiana R. R. & Steamship Company, for 
itself and the Houston & Texas Central Railroad, showed 
a contract at special rates, $110 for lot, and containel the 
following: ‘‘It is also stipulated that the several lines or 
companies named in this bill shall not be liable for loss 
or damage from breakages, etc. Nor shall they be held 
responsible for gold, silver or precious stones, metals, 
jewelry or treasures of any kind, unless bills of lading 
are signed therefor, in which the actual value is stated. 
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It is further expressly stipulated that the acceptance of 
the bill of lading recognizes the same as a contract bind- 
ing both carrier and shipper.” The bill of lading shows 
the shipment of one piano, five trunks merchandise, fif- 
teen boxes sundries, four boxes shrubbery, three boxes 
marble, three barrels general ware, etc., including numer- 
ous articles of furniture. In connection with its motion, 
defendant tendered an answer consisting of a general de- 
nial, and a special answer stating the terms of the bill of 
lading, and proceeding, ‘‘ And defendant says that the 
said contract or bill of lading for the transportation of 
plaintiff's said goods and property contained no notice of 
the said articles of gold, silver, precious stones, metals, 
jewelry, treasures, works of art, nor the value thereof; 
wherefore defendant says,” etc. 

Counter affidavits opposing the motion to set aside the 
default were filed by plaintiff, but it is not important to 
state their substance at this period. We think the facts 
stated so far excused the failure to answer, that, if there 
was also a showing of a valid and meritorious defense, the 
court should have allowed the defendant an opportunity 
to make that defense available. The case made out is 
one of mistake and accident appealing strongly for relief 
from the judgment, if it be made to appear that the de- 
fendant would otherwise be deprived of a valid and meri- 
torious defense. The purport of that defense as stated in 
the motion and affidavits is, Ist, the excessiveness of the 
claim; 2d, that by the terms of the bill of lading defend- 
ants were not liable — the jewelry, works of art, articles 
of gold and silver, etc., not being noticed therein, nor 
their value stated. 

The court, whilst refusing to set aside the default, 
allowed the railroad company to interpose its defense as 
to the quantity of goods shipped and their value, and to 
introduce evidence on those points as if no default had 
been taken. In so far as relates to the defense that the 
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claim was excessive, appellant cannot complain that he 
was deprived of an opportunity to make it fully available. 

The only other defense set up at this stage of the case 
was, that, by the terms of the bill of lading, defendants 
were not liable. Was this a valid defense under the stat- 
utes of this state? 

In 1860 it was enacted, ‘‘That common carriers of 
goods for hire, within this state, on land or in boats or 
vessels on the waters entirely within the body of this 
state, shall not limit or restrict their liability as it exists 
at common law, by any general or actual notice, nor by 
inserting exceptions in the bill of lading, or memorandum 
given upon the receipt of the goods for transportation, 
nor in any other manner, except by special agreement 
between the carrier and shipper, reduced to writing, and 
signed by the parties or their agents.” In December, 
1863, this act was amended so as to read: ‘‘ Railroad com- 
panies and other common carriers of goods, wares and 
merchandise, for hire, within this state, on land or in 
boats or vessels on the waters entirely within the body of 
this state, shall not limit or restrict their liability as it 
exists at common law, by any general or special notice, 
or by inserting exceptions in the bill of lading, or mem- 
orandum given upon the receipt of the goods for trans- 
portation, or in any other manner whatever; and no 
special agreement made in contravention of the forego- 
ing provisions of this article shall be valid.” Pasch. Dig., 
art. 452 and note 329. As thus amended, this article was 
carried into the Revised Statutes, and is still the law of 
this state. R.58., art. 278. 

The defense that the company was exempt from lia- 
bility because of the exceptions or stipulations in the bill 
of lading, seems to us plainly invalid under this statute. 
The claim is not only to limit and restrict the liability of 
the company by provisions inserted in the bill of lading, 
but to make these provisions relieve them from all lia- 
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bility. For reasons of public policy, and having regard, 
doubtless, to the ‘‘ inequality of the parties; the com- 
pulsion under which the customer is placed, and the obli- 
gations of the carrier to the public,” the legislation of 
this state, and the previous decisions of our courts, hold 
common carriers liable as at common law for all !osses 
*“not occasioned by the act of God or public enemies,” 
and declare invalid any exceptions or special contract 
seeking to vary that liability. Chevallier v. Strahan, 
2 Tex., 115: Arnold v. Jones, 26 Tex., 337. See also 
Heaton & Bro. v. Morgan’s La. & Tex. R. R. & 8.8. Co., 
Court of Appeals, 4 Tex. L. J., p. 375; and R. R. Co. v. 
Lockwood, 17 Wallace. 

Whilst, under our statute, it is no defense for a carrier 
sued for goods lost, however valuable, to reply that by 
the terms of the bill of lading he was not responsible for 
such goods, because beyond question he would at com- 
mon law be liable for the loss of money or other valua- 
bles, whether a bill of lading were given specifying them 
or not, it is not believed that the statute in any wise re- 
stricts the operation of the common law rule, that where 
the shipper of valuables practices a fraud on the carrier, 
either by his acts or omissions, fraudulently concealing 
the value of the article shipped, the carrier is discharged. 
Gibbon v. Poynton, 4 Burr, 2298; Batson v. Donovan, 4 
Barn. & .Ald., 373; Orange County Bank v. Brown, 9 
Wend., 85; Magnin v. Dinsmore, 62 N. Y., 35; Oppen- 
heimer & Co. v. U.S. Ex. Co., 69 IIL, 62; Hollister v. Now- 
len, 19 Wend., 234; N. Y. Cent., etc., v. Fraloff, 100 U.S., 
24, reported also in Thompson on Carriers of Passen- 
gers, p. 502; Lawson on Carriers, sec. 20, and cases cited. 

If the defense had been made, and substantiated by 
affidavits, that Mrs. Burke, knowing the contents of the 
bill of lading in use by the company, and knowing that 
good faith to the company required her to give informa- 
tion in regard to jewelry, articles of gold and silver, etc., 
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shipped by her, concealed the fact and value of the ship- 
ment of such articles, shipping them in a way that would 
naturally lead the carrier to believe them of small value, 
there are common law authorities that this would operate 
a fraud on the carrier and would discharge him from 
liability. Batson v. Donovan, supra; Lawson on Carriers, 
sec. 20, and authorities cited. But whatever effect the 
giving of notices, or the insertion of provisions in the bill 
of lading, ‘‘ designed simply to secure good faith and fair 
dealing on the part of the employee,” may have if brought 
home to the knowledge of the owner, to protect the car- 
rier from fraud, we think it clear that in this state they 
can only be looked to for that purpose, and cannot be 
treated as changing the contract or changing the liability 
of the carrier. 

The original motion to set aside the default did not state 
facts showing a valid, meritorious defense, and we there- 
fore cannot say that the court erred in overruling it. 

On December 8th, during the same term of court, the 
presiding judge, however, not being the same as when 
the first motion was passed on, the defendant filed another 
motion to set aside the default, proffering to go to trial at 
once. The substance of this application is thus stated in 
the brief of counsel for appellant: 

‘The application prays the court to vacate the order 
of October 16, 1880, and to now set aside the judgment 
by default on terms, permitting defendant full answer and 
defense to the merits of plaintiff's cause of action; and, 
if this be not granted, defendant prays that said order be 
so modified in its terms as to permit defendant to make 
the following additional defenses: 

“1. That by express agreement between plaintiff and ~ 
the said Morgan’s Louisiana & Texas Railroad and 

Steamship Company at the time of and before the ship- 
ment of the goods and property mentioned in plaintiff's 
petition, it was agreed that plaintiff should take the risk 
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of loss of said goods and property exceeding the sum of 
$200, which sum plaintiff agreed, in case of loss of said 
goods, to receive in satisfaction therefor, and this in con- 
sideration of said company’s undertaking to carry said 
goods and property below the usual legal and ordinary 
rates. 

‘2. That plaintiff fraudulently and deceitfully con- 
cealed the true value and nature of said goods and prop- 
erty, and by her acts and by the manner of packing and 
billing said goods, and by her declarations to the agent of 
said Morgan’s Louisiana & Texas Railroad and Steamship 
Company, at the time of and before the shipment of said 
property, induced said company and also this defendant 
to believe that said property was of small value, and con- 
sisted only of second-hand household goods and furniture; 
and plaintiff fraudulently concealed within the same the 
jewels, works of art, silverware, and all the property other 
than household goods and furniture mentioned in plaint- 
iff’s petition; and that the fact of said concealment was 
unknown to defendant; and defendant received said prop- 
erty believing that the same consisted alone of second- 
hand household goods; and that defendant ought not, by 
reason of these facts, to be permitted to recover for the 
property so concealed. 

‘**3. Same defense as set forth in proposed original 
answer, pleading terms of bill of lading. Said application 
closed as follows: And defendant says, that at the time 
of its original application to set aside the judgment by 
default herein, the said defenses foregoing were not fully 
known to defendant or its counsel, or, if known, the evi- 
dence to support the same was not within the jurisdiction 
of this court, or in power of defendant to be produced on 
said hearing; and defendant asks that reference be had to 
its original application to set aside said default in aid 
hereof. 
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‘** Application made reference to depositions on file, 
which were read in support thereof, as follows: 

**S. C. Childress testifies: I made a contract with plaint- 
iff for shipment of household goods by steamship to Clin- 
ton, thence via railroad to Austin. Bill of lading was 
signed Sloo. The character of goods shipped, according 
to her representations to me at the time they were deliv- 
ered for shipment, was, as old second-hand household 
goods. Plaintiff sent the man who packed the goods to 
depot to have them shipped by him, and he took the bill 
of lading for them. Was then ani am still in employ of 
Morgan’s line. The goods were shipped as old, second- 
hand household goods; owner's risk, and so stated in bill 
of lading.” 

Beyond the deposition of Childress no attempt was 
made to show facts substantiating the defense offered, 
nor was either motion or answer verified by affidavit. 

In resisting the former motion, the affidavits of the 
plaintiff, and of her mother, Mrs. De Bolle, had been 
filed — the substance of which is thus stated in the brief 
of appellee: 

‘*The former was, in substance, that she went four times 
to the office of Morgan’s Louisiana & Texas Railroad 
and Steamship Company for the purpose of inquiring 
as to the best and safest way of shipping her house- 
hold effects from New Orleans to Austin, Texas; that she 
was referred to the agent of said company and talked 
with him, on three different occasions, relative to said 
shipment; that she distinctly said to him that she had 
very valuable paintings, with costly and elegant furni- 
ture; that she feared they might be injured in the loading 
and unloading of the cars and steamer, and asked him 
how far the company would be liable. He vepled that if 
any articles were really injured or destroyed, the com- 
pany is liable and will pay for them; that she also asked 
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him how much baggage can each passenger take with 
them. ‘Only one hundred and fifty pounds,’ was the re- 
ply of said agent. Then she said to the said agent, in 
substance: ‘Can I, or would it be better for me, to send 
my trunks at the same time with my household effects?’ 
He replied: ‘You can, and it would be better.’ That 
she was not asked by said company, or any of its agents, 
as to the nature or quality of any of the articles she pro- 
posed to ship to Austin; that she was not told by said 
company, and did not know, that said company proposed 
to claim for itself and connecting lines exemption from 
liability on account of the nature of some of the goods 
shipped; that the only requirement demanded by said 
campany was, that each separate package of goods should 
be numbered, so that in the event of its loss it could be 
found; with that requirement she complied. A portion 
of the lost goods sued for were shipped on June 3, 1850; 
on June 4, in the morning, the packer carried down other 
packages of the goods lost, and reported to her that the 
goods shipped the previous day had left New Orleans. 
About seven o’clock P. M., June 4, the packer brought 
her the bill of lading of all of the goods, and said: ‘ We 
just got down in time to ship the remaining goods; that 
the car started right away with the goods, and I hurried 
up to the office of C. A. Whitney & Co. and got this bill 
of lading.’ That she never assented to the exceptions 
and limitations referred to in the bill of lading. Trans., 
79-81. 

‘*Mrs. De Bolle in substance swore that she had lived 
with her daughter, the plaintiff, for three years next be- 
fore her removal to Texas; that she was well acquainted 
with the goods sued fer; that she accompanied plaintiff 
on two occasions when she went to the office of C. A. 
Whitney & Co. to inquire as to the shipment of the 
goods sued for, and heard the conversation with the agent 
of said company, relative to the shipment of said goods, 
VoL. LV —22 
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detailed by plaintiff in her affidavit in this case. That 
she heard plaintiff tell said agent that she had valuable 
paintings to ship. She also informed him that the furni- 
ture was fine and costly. That she heard the advice of 
said agent as to the shipment of the trunks, in which 
conversation and connection she, Mrs. De Bolle, told him 
‘that there would be valuables in said trunks,’ meaning. 
and intending to convey to his mind, that there would be 
jewels and other articles of great value in said trunks; 
that there was no intimation by said agent or any one 
else, in cither of these conversations, of any restrictions or 
limitations of liability by reason of the value or character 
of said shipment.” 

Bearing in mind that these sworn statements negatiy- 
ing any concealment or fraud had been on file for near 
two months, it would seem reasonable to expect that the 
defendant, in asking the court to be allowed to make the 
defense of fraudulent concealment. would have filed affi- 
davits showing its version of what passed between 
plaintiff and its agent, showing what there was in the 
manner of packing, etc., calculated to deceive, and show- 
ing at least that plaintiff had knowledge of the contents 
of the bill of lading. The very meager statements of 
Childress, being wholly silent as to plaintiff's knowledge, 
leaving throughout the charge of fraud unsubstantiated 
utherwise than by indulging largely in inference and sur- 
mise, did not amount to such an establishment of the 
charge as required the court to admit the defense. Espe- 
cially do we think that the showing was insufficient 
when it is recollected that the court had already before it 
counter-affidavits giving in detail a statement showing 
the absence of fraud. Assuredly if the defense of fraud 
had been substantiated by affidavits on the one hand, and 
denied by conflicting affidavits on the other, the court 
should, in case of doubt, have allowed the defendant to 
have a jury pass upon the issue. But regarding the ap- 
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plication as itself insufficient, we conclude that the court 
did not err in overruling it. 

The questions of evidence and practice which are pre- 
sented are quite numerous. 

We propose to consider, first, defendant’s 14th assign- 
ment of error, presenting the proposition that evidence 
of G. B. Burke as to the cost of pictures should have 
been withdrawn from the jury when it transpired that 
the same was hearsay. 

’ In plaintiff’s bill of particulars of articles lost are the 
following articles, viz.: 


Child and Dog, toy Tnmaeh. «2... 2050060000006 ‘maaachons ccnccee Se 
Three portraits, by Sully, at $1,000 each................5- esoseee 3,000 
Group of children, by Beard and Moise...............0++ cocccce 1,000 
Portrait, by Fowler........... sheen besa eeeeenheniaberesenen - 600 


It appears that these were family portraits and paint- 
ings by distinguished artists, and there was considerable 
evidence bearing on the question of their value. Mr. G. 
B. Burke, a son of plaintiff’s deceased husband, Glendy 
Burke, testified that each of those paintings named above, 
except the last, cost $1,000, and that the last, a portrait of 
Glendy Burke, by Fowler, cost $500. On cross-examina- 
tion it was developed that he had no personal knowledge 
of the cost, but had learned of it from his father and 
traditions in the family. We think that this was hearsay 
testimony, and that the court should have sustained the 
motion to exclude it. Appellee replies that there was 
sufficient competent evidence before the jury to warrant 
the verdict, and that the admission of improper e+ idence, 
cumulative in its nature, will not authorize a reversal of 
the judgment. The testimony of Mrs. Burke, and of 
artists of eminence in New York, tends to show that, as 
works of art, the market value of these paintings, in New 
York, or at a point where such works of art can be said 
to have a market value, was fully as great as the cost 
price affixed by G. B. Burke. On the other hand, the tes- 
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timony of Moise, an artist, tends to fix their cost at prices 
considerably less. In its charge the court gave the jury 
as the standard of value of the articles lost, their market 
value at Austin; and if any of the articles had no market 
value at Austin, and yet had a market value at other 
places, that value at the nearest place to Austin where it 
existed was made the standard. The court also charged, 
“In determining the value of family portraits, which 
have no market value, if you find such to have been lost, 
you may look to the original cost of the same, aid to the 
probable cost of reproducing or replacing the same, as 
shown by the testimony.” In view of the prominence 
given in this charge to the question of original cost, we 
are unable to see that evidence as to such cost is merely 
cumulative of other evidence as to value. The verdict of 
the jury is general, and does not show what value they 
affixed to the pictures; nor can we know how far they 
were influenced in valuing them by the evidence of Mr. 
Burke as to their cost. ‘‘A party has a right to have 
none but legal evidence submitted to a jury. And where 
that which is irrelevant ” (or hearsay) ‘‘has been admitted 
against the objections of the party, if it may have had 
an improper influence upon the jury it will require a re- 
versal of the judgment.” Waul v. Hardie, 17 Tex., 55s. 
In our opinion this error is fatal to the judgment. 

We are also of opinion that the motion to suppress the 
depositions of Huntingdon and others should have been 
entertained and the depositions suppressed. The deposi- 
tions were filed December 9, but were not indorsed, as 
required by the statute, by the postmaster mailing the 
same, so as to show that he received them from the hands 
of the officer before whom they were taken. R. 5., art. 
2231. A motion to suppress the depositions for this reason 
was made and overruled under the following circum- 
stances: 

The depositions had been on file an entire day. The 
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case was called for trial on regular call of docket. De- 
fendant’s counsel, Mr. Goldthwaite, said he presumed the 
defendant would be ready, when Walton, Green & Hill, 
his associates, came into court. While the court was 
waiting for associate counsel, Mr. Goldthwaite prepared 
the objections in writing, filed the same with the clerk of 
the court, and said in open court: ‘‘ If your Honor please, 
I desire to call the attention of the opposing counsel to 
these objections which I have filed to the depositions of 
the witnesses on file,” and offered the paper just filed to 
the opposing counsel, who did not take it, but who then 
said: ‘‘ Read them to the court;” whereupon they were 
read to the court and argued. 

1. The motion was resisted by counsel for plaintiff, 
because: 

1. It came too late. 

2. The plaintiff had no legal notice of the motion. 

The court sustained plaintiff's objections and refused to 
suppress the deposition on the grounds of objection made 
by the defendant. Defendant excepted. 

The statute, when the depositions have been on file an 
entire day, says: **‘ No objections to the form thereof, or 
the manner of taking the same, shall be heard, unless 
such objections are in writing, and notice thereof is given 
to the opposite counsel before the trial of suit com- 
mences.” R. 8., art. 2235. If the ruling of the court 
was based on the ground that the trial had commenced, 
we think it erroneous. The object of the statute is to 
secure a party from being taken by surprise by such 
formal objections to his evidence after entering on the 
trial. If such objections could be made after both par- 
ties had announced ready, the object of the statute would 
be defeated. But until such announcement, we do not 
think that the trial of the suit had commenced, within 
the meaning of the statute. In this case the notice was 
not given in writing, and, beyond question, notices which 
become necessary in the progress of a suit should ordi- 
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narily be in writing. Sayles’ Practice, secs. 630, 631; 
R.S., art. 1453. But we have seen that actual notice 
Was given to counsel in open court, and we are of opinion 
that, under the circumstances, the whole thing having 

transpired at the time, and in the presence of the court, 
and as a part of the proceedings in the case after called 
for trial, that the notice might well have been held suffi- 
cient. As the judgment is reversed on other grounds, it 
is not necessary to determine whether this would be of 
itself an error requiring a reversal. 

In regard to the remaining questions, we propose, with 
out attempting their discussion, to state conciscly our 
conclusions on such of them only as may again arise on 
another trial. The court did not err, or exceed its discre- 
tionary power, in refusing to exclude certain interroga- 
tories as leading, but did err in allowing witnesses to give 
their opinions as to the measure of damages for lost furni- 
ture, that being a matter of law. 

Nor did the court err in allowing the witness Mrs. 
Burke to refresh her memory as to the numerous articles 
lost and their values, by referring to a Dill of particulars 
known by her to be a copy of a correct memorandum of 
articles and values made by herself. 1 Greenleaf on Ev., 
secs. 456-438. 

We do not think that the interrogatories and answers 
of Beard, Huntingdon and others should have been ex- 
cluded as irrelevant. They tended to show the market 
value of the portraits and paintings; to explain, as far as 
might be, the circumstances affecting the market value 
of such paintings. 

We think the pleadings of plaintiff were sufficient to 
authorize evidence of the character and value of the pict- 
ure frames, and the contents and value of the library 
and trunk. 

We see no error in other rulings of the court in admit- 
ting or excluding evidence. 

We have seen that the charge of the court made the 
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a 
market value of the articles lost the measure of damages, 
but added a clause as follows: ‘‘ In determining the value 
of the family portraits, which have no market value, if 
you find such to have been lost, you may look to the 
original cost of the same, and to the probable cost of re- 
producing and replacing the same as shown by the testi- 
mony.” The measure of damages allowed in this clause 
of the charge is objected to, but the brief does not inform 
us of the grounds of objection or the precise legal ques- 
tion intended to be made. That part of the charge is in 
accordance with the rule recently laid down by the su- 
preme court of Massachusetts. Green v. Boston (1879), 
Cent. L. J., vol. X, p. 208. 

In regard to a family portrait which might be repro- 
duced, the artist and the subject both being still accessible, 
it is not perceived why the owner would not be entitled to 
supply the lost portrait, and to recover of the carrier the 
cost. This is said to be the owner’s right in case of lost 
articles generally. O’Hanlan v. G. W. R’y Co., 6 Best & 
Smith, 493 (118 Enz. Com. Law, 491); Wood’s Mayne on 
Damages, p. 401. But when it is impracticable to replace 
the painting, and waere the original cost was incurred at 
a time long past, and under circumstances differing widely 
from those affecting the present value, the charge given 
would be of doubtful applicability, and, at all events, 
should be better qualified or explained so as to guard the 
jury against making the first cost and the cost of replac- 
ing the exclusive measure of value. We do not under- 
stand the plaintiff as claiming, or the charge of the court 
as allowing, damages because of the peculiar value at- 
tached by the owner to the portraits, the ‘pretium 
affectionis,” as it is styled. The claim of the plaintiff 
seems to be, that as works of art, paintings by artists of 
established reputation, of subjects calculated to give those 
paintings value in the eyes of those who buy such works 
of art, the lost portraits had a value, aside from any pe- 
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culiar value for family reasons. As bearing on this claim 
we cannot say that the charge given was erroneous, al- 
though we think it would have been better adapted to the 
case had it been qualified or explained. 

For the reasons heretofore given the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered June 21, 1881.] 





Louisa J. HopGe eT AL. v. M. B. DoNALD. 

(Case No. 2557.) 

1. COLONIAL GRANT— COMMUNITY PROPERTY.— The rule deducible from 
former decisioas by whichit is determined whether a grant of land 
issued to a colonist was separate or community property, is as 
follows: 

(1) If the surviving husband received the grant by reason of such 
emigration, settlement and residence on his own part as would 
under the law entitle him to it independent of his status as a 
married man at the date of his wife’s death, it was his separate 
property. 

(2) If the increased quantity of land over that to which a single 
man not the head of a family was entitled, was given to the sur- 
viving husband by reason of the fact that at the date of the-death 
of the wife he was then a married man, then it was community 
property, and the half interest of the wife subject to the debts of 
the community would descend to her children. 

2. PETERS’ COLONY — STATUTES CONSTRUED.— As between the govern- 
ment and the colonial settlers in Peters’ colony, who, having emi- 
grated and settled with their wives as colonists, and who at the 
passage of the act of January 21, 1850, survived them, that act can- 
not be regarded as an act of sovereign grace and bounty to the 
husband without regard to pre-existing obligations on the part of 
the government. That act was not intended to give land to which 
they had no claim, but to secwre them in that to which as colonists 
they were entitled. 

8. CASES DISTINGUISHED.— This case distinguished from Causici v. La 

Coste, 20 Tex , 269. 
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4, PETERS’ COLONY CERTIFICATE.— MARITAL RIGHTS.—See statement 
of case and opinion for facts under which it was held that title to 
six hundred ‘and forty acres of land in Peters’ colony, secured to a 
colonist (who, with his wife, had settled therein), by the act of 
January 21, 1850 (Pasch. Dig., art. 828), the wife having died prior 
to the passage of said act, and the certificate on which the title was 
based issuing after the passage of the act, was community, and 
not separate property. 


ApPpeAL from Denton. Tried below before the Hon. 
J. M. Lindsay. 

Suit by Louisa P. Hodges and others, as the heirs of 
Wm. Bb. Haws and his wife, Catharine Haws, brought 
in May, 1871, to recover their mother’s community in- 
terest in land. The petition alleged that W. B. Haws 
and his wife Catharine emigrated in 1845 to the state 
of Texas and settled within the limits of the colony 
granted by the republic to W. 8S. Peters and others; that 
they brought into the colony four children, who are 
plaintiffs, and who settled and remained in the colony 
upon a tract of land described, containing one hundred 
and forty acres, on which they erected a dwelling house 
and other improvements; that they continued on that tract 
until the summer of 1849, when Catharine, the wife, died, 
leaving no will; that there was no administration and no 
debts of the community; that after her death Wm. B. 
Haws, the father, by virtue of his and his wife’s emigra- 
tion and settlement prior to July 1, 1848, obtained from 
the commissioner of the general land office a certificate 
for six hundred and forty acres of land, which was made 
an exhibit; that he located a portion of that certificate on 
the land, one hundred and forty acres, occupied by him, 
and the remaining five hundred acres of land patented to 
John Maloney and his assignee, on the 5th of July, 1856; 
that W. B. Haws, the father, died January 1, 1858; that 
at the death of said Catharine, the mother, she and her 
husband claimed in common the said claim for six hun- 
dred and forty acres and other property; that the plaint- 
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iffs had received from their father’s estate nothing in lieu 
of their mother’s interest in the community, and had no 
advancements; that they are the legal and equitable 
owners of the five hundred acre tract occupied, claimed 
and possessed by the defendant. 

The petition concludes with the usual averments in 
trespass to try title. 

A demurrer was sustained to the petition, and, the 
plaintiffs declining to amend, a judgment final was ren- 
dered against them. 


John P. Lovejoy and John N. Dickson, for appellants. 


J. A. Carroll, for appellee. 

I. The land was never conveyed to Haws and wife by the 
colony company, nor is it shown that said contractors ever 
were in a condition to demand title from the government; 
in fact, the history of the legislation upon that subject 
shows the fact to be that the time expired without said 
contract ever having been complied with. Their rights 
were forfeited, and with them fell the rights of the colo- 
nists, for the one was dependent upon the other, and such 
was the legal status of the settlers in Peters’ colony on 
the 1st day of July, 1848. The state was under no legal 
obligation to convey them any land; they had not emi- 
grated to the state relying upon the promises of the state 
of Texas, but upon the faith of promises made to them 
by Peters and his associates that they would secure the 
title from‘the state and convey to them a portion of it; 
but Peters & Co. failed, and the colonists were left with- 
out any legal remedy. If the colony contractors obtained 
a title, then the colonists were entitled to a title; but the 
time for compliance having expired, and the contractors 
having failed, the fee to the land in controversy still in 
the state, not even claimed by Haws and wife, never had 
been. Can we say that this tract of land constituted a 
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part of the community estate of Haws and wife? Had 
they an equitable right to the land in controversy capable 
of being perfected intoa legal estate on the 1st day of 
July, 1848? I think it clear that they had not. Edwards 
v. Beavers, 19 Tex., 506; Webb v. Webb, 15 Tex., 274; 
Fishback v. Young, 19 Tex., 475. 

The agreement under which Haws and wife emigrated 
was with the colony contractors, and not with the state. 
They had full notice from the state by its public legislative 
acts, of the terms and conditions of the contract made by 
the republic with the colony contractors, and were charged 
with notice that their right was dependent upon whatever 
right might be acquired by the contractors. Caudle v. 
Welden, 32 Tex., 357. 

If Haws and wife acquired no right prior to July, 1848, 
then they had no greater right at the death of Mrs. Haws 
in 184. 

Il. Weare forced, then, to inquire what remedy had the 
settlers in Peters’ colony after the Ist of July, 18487 We 
have seen that they had no legal right that will not be 
contended for, and they had no equitable right capable of 
being perfected into a legal right. We must conclude 
that, in the language of Chief Justice Wheeler in Causici 
v. La Coste, 20 Tex., 269, ‘‘The right to petition the 
legal authorities for relief,” and they did that, and the act 
of January. 21, 1850, was the result. The state in her 
wisdom and policy granted the relief, but it was never- 
theless an act of sovereign grace and bounty, the free gift 
of a generous hand, and not in discharge of any legal or 
equitable right whatever. Causici v. La Coste, 20 Tex., 
269; Caudle v. Welden, 32 Tex., 357. 

To show the applicability of the case of Causici v. La 
Coste to this case, I respectfully refer the court to the 
provisions of the act in reference to Peters’ colony, ap- 
proved January 21, 1850. Hart. Dig., p. 682, and the 
act in reference to Castro’s colony, approved January 22, 
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1850; Hart. Dig., p. 699. The two acts had the same 
object in view, and the same proof was required from the 
colonists. Hart. Dig., arts. 2235, 2300. I again call the 
attention of the court to art. 2235 of Hartley’s Digest. 
There it will be seen that the colonist was required to 
prove that they were settlers in the colony at the date of 
their application to the court for a certificate. No right, 
then, could have acquired under this act to Mrs. Haws, 
who had been dead several years at the passage of that 
act. Caudle v. Welden, 32 Tex., 358. 

III. It will be observed that the land in controversy was 
not the land upon which Haws and wife lived at the time 
of Mrs. Haws’ death, but was disconnected, had not been 
occupied by them, was not claimed by them, and I re- 
spectfully ask, when did this land become a part of their 
community estate? In the case of Webb v. Webb, 15 
Tex., 274, this court held that land which had not been 
titled prior to the death of the wife constituted no part of 
the community; and in Stover v. Garvin, 22 Tex., 9, the 
court held that the land must have been settled and im- 
proved, and in the wse of the husband at the date of the 
act of January 21, 1850, to entitle him to claim any spe- 
cific portion of land. Then can it be said that any right 
had accrued to Mrs. Haws when she had been dead one 
year before the passage of that act, and two years before 
W. B. Haws acquired any claim to the land. 


BONNER, ASSOCIATE JUSTICE.— The only point presented 
for our decision in this case is this: Did the court below 
err in sustaining the demurrer of defendant M. B. Donald 
to the petition of plaintiffs Louisa J. Hodges et al., and 
in dismissing the same? 

This depends upon the question whether the land in 
controversy was the separate property of the surviving 
husband, William B. Haws, or the community property 
of himself and his deceased wife, Catharine Haws. 
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The policy of Texas has ever been to induce by grants 
of land, both married and single men to immigrate and 
become citizens. In consonance with the objects sought, 
greater inducements have been held out to the former 
class, as shown by the increased amount of land given. 
Although the certificate or title, under the law, issued to 
the husband as the. head of the family, yet in considera- 
tion of the joint toils, privations and dangers undergone 
by the wife also, it has been repeatedly decided by this 
court that under our system it would constitute commu- 
nity property of the husband and wife, one-half of which, 
charged with the debts of the community, would, on the 
death of the wife, descend to her children. Yates v. 
Houston, 3 Tex., 483; Wilkinson v. Wilkinson, 20 Tex., 
237. This accords with the general policy of our law 
upon the subject of marital rights, and an exception to 
it should not be allowed unless the facts of the particu- 
lar case clearly demand it. In some cases where the 
wife died soon after her arrival into Texas, the subse- 
quent grant to the husband has been held to be his sepa- 
rate property, and not community, as in Webb v. Webb, 
15 Tex., 274. 

These cases will be found to be those in which the death 
of the wife occurred before there had been a sufficient 
compliance with the conditions upon which the land was 
offered, to have then entitled either the husband or the 
wife to demand it, upon equitable principles or under 
the terms of the law; and the subsequent grant to the 
husband was held to be his separate property, upon the 
ground that the consideration passed from him alone, 
and not from both him and the deceased wife. In other 
cases, in which the death of the wife occurred subse- 
quently to a substantial compliance with the conditions 
upon which the grant was offered, it has been decided 
that it was community property. Yates v. Houston, 3 
Tex., 433; Wilkinson v. Wilkinson, 20 Tex., 237. 
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The true test, as we deduce from the authorities, is this: 

First. Did the surviving husband receive the grant 
by reason of such immigration, settlement, residence, etc., 
on his own part, as would, under the law, entitle him 
to it, independently of the right based upon his stafws as 
a married man at the date of the death of the wife? If 
so, it was his separate property. 

Second. Was the increased quantity over that to which 
a single man not the head of a family was entitled, 
given to the surviving husband by reason of the fact 
that, at the date of the death of the wife, he was then a 
married man? If so, it was community property of the 
husband and the deceased wife, her half interest in which, 
subject to the debts of the community, would descend to 
her children. 

We do not think, as between the government of Texas 
_and those colonists of Peters’ colony who occupied the 
position of William B. and Catharine Haws, that the act 
of January 21, 1850 (Pasch. Dig., art. 828), was purely 
an act of sovereign grace and bounty, without regard to 
any pre-existing obligation on the part of the government 
to them, as applied in the case of Causici v. La Coste, 20 
Tex., 269. That was a suit brought by the plaintiff as 
assignee of the contractor, Castro, who had forfeited his 
contract by non-compliance, against certain parties as 
assignees of his colonists, who claimed title, not by virtue 
of their original contract with Castro and under that con- 
tract, by which Castro was entitled to part of the land, 
but by virtue of a subsequent legislative act to protect 
their titles which had failed under the Castro forfeited 
contract. There was no question in that case as to com- 
munity rights in the title as given by the legislative grant: 
in fact, the attitude and claims of the parties were entirely 
different from that presented in the present suit. 

Passing by the question whether the contract of Peters 
and others with the government had been forfeited, 
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though from the subsequent act of the legislature of Feb- 
ruary 10, 1852 (Pasch. Dig., art. 848), granting them seven- 
teen hundred sections of land on account of it, we are 
warranted in at least saying that it had not been entirely 
forfeited, it will be seen, from an inspection of the Peters’ 
colony acts, that the government offered great induce- 
ments to those persons who, upon the faith of these acts, 
should come into Texas and settle within the limits as- 
signed to those contractors. 

By section 7 of the original act (Pasch. Dig., art. 813), 
it is contemplated that as much as six hundred and forty 
acres of land might be located for any family compre- 
hended in the contract, and three hundred and twenty 
acres to a single man. 

By sections 8 and 9 (Pasch. Dig., arts. 814-15), it is 
provided that not more than one-half the land should be 
subject to sale for the expense incurred by the contractor, 
for passage, transportation or removal to Texas, or for 
the selection, surveying, title or other fees, in regard to 
the land. 

By section 12 (Pasch. Dig., art. 818), it is provided that 
‘‘a failure on the part of the contractors, and a forfeiture 
of their contract, shall not be prejudicial to the rights of 
such families and single persons as they may introduce, 
who shall be entitled to their respective quotas of land 
agreeable to the provisions of this law.” This guaranty 
was further made in the ordinance to the constitution of 
1845. Pasch. Dig., p. 76. 

In pursuance of these promises, made by solemn legis- 
lative enactment, the statute of January 21, 1850, was 
passed, entitled ‘‘ An act to secure to all actual settlers 
within the limits of the colony granted to Peters and 
others, commonly known as Peters’ colony, the land to 
which they are entitled as colonists.” Pasch. Dig., p. 
236. 
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It will be seen from the caption that the act was not 


intended to give them lands to which they had no claim 
otherwise, but simply to secure them in that to which 
they were already entitled as colonists, their title to 
which had become involved in the confusion growing out 
of the settlement with the contractors, Peters and others. 

Section first of the act is as follows: 

** All actual settlers who have emigrated to this state 
as colonists, and settled within the limits of the colony 
granted to Peters and others, commonly known as Peters’ 
colony, prior to the 1st day of July in the year 1848, shall 
be entitled to the quantity of land hereinafter stated, to 
wit: each head of a family shall be entitled to six hun- 
dred and forty acres of land, including his or her improve- 
ments; and each single man who was, at the time of his 
immigration to and settlement in said colony, oyer the age 
of seventeen years, shall be entitled to three hundred 
and twenty acres of land, including his improvements.” 
Pasch. Dig., art. 828. 

The two essential requisites of the act to entitle the 
party to the benefit of its provisions were, immigra- 
tion into Texas as a colonist, and settlement within the 
limits of the colony of Peters and others, prior to July 1, 
1848. ‘There was no other limitation upon the right, and 
no subsequent act or duty required, except that which 
evidently applied to those only who should be living at 
the time they claimed the benefit of the statute, con- 
tained in section 7 of the act. This section is as follows: 

“To entitle settlers to the benefits of this act, they 
shall each be required to prove by his or her own oath, 
supported by the oath of two or more witnesses, that such 
settler emigrated to Texas and settled within the limits 
of said colony, granted to Peters and others, as a colonist, 
prior to the ist day of July, 1848, and that they have 
since continued and still remain settlers of said colony, 
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and have performed all of the duties required of them as 
good citizens.” . . . Pasch. Dig., art. 834. 

That this section was not intended to affect the interest 
of those who otherwise came within the requisites of sec- 
tion 1, but who, by reason of death, could not take the 
oath, ete., prescribed by section 7, is placed beyond all 
doubt by section 2.of the act, which is as follows: 

‘** The heirs or legal representatives of such as have died 
subsequently to their settlement within said colony lim- 
its shall be entitled to the same quantity of land to 
which the persons whom they represent would have been 
entitled.” Pasch. Dig., art. 829. 

By the original Peters’ colony act there was no condi- 
tion subsequent of continued residence required. By the 
subsequent joint resolution of January 16, 1543 (Pasch. 
Dig., art. 822), modifying the original act, a condition 
subsequent of three years’ residence, improvement and 
cultivation was imposed. 

It would seem from the allegation in the petition, that 
Mrs. Catharine Haws had, previously to her death in 
1849, which occurred but a short time before the passage 
of the act of January 21, 1850, complied substantially 
with these conditions. She evidently came within the 
designation of such personas, under section 1, act January 
21, 1850, was entitled to relief, she having immigrated to 
Texas as a colonist, and having settled as such within the 
limits of the colony granted to Peters and others prior to 
July 1, 1848; and having lived upon part of the land se- 
cured by the act of January 21, 1850, from the year 1845 
until her death thereon in 1849. The status of the hus- 
band, William B. Haws, on July 1, 1848 — the date when 
the contract with Peters and others expired by limita- 
tion, and the date fixed by the act as the test of the 
right to demand the benefit of the statute — was that of 


a married man; Catharine Haws, the mother of the 
VoL. LV — 23 











354 HopaGe v. DONALD. {Austin Term, 





Opinion of the court. 





plaintiffs, being then his living wife, and as much entitled 
as he was to the land, which was secured by virtue of 
their prior immigration and their then settlement and 
residence in Peters’ colony. It may be added in this con- 
nection, that the petition to which the Gemurrer was sus- 
tained, and the land certificate made a part of it, which 
was issued under the act in question, show upon their 
face that the grant of six hundred and forty acres of 
land was made to William B. Haws by virtue of his im- 
migration to Texas and entry into the colony as a colo- 
nist prior to July, 1848, with his wife and children. 

Had the husband also died subsequent to July 1, 1848, 
and prior to the passage of the act of January 21, 1850, 
evidently under section 2 of the act the heirs and legal 
representatives of tne deceased parties could have obtained 
the certificate, and then it would have been community 
property. Edwards v. Beavers, 19 Tex., 506; Marks wv. 
Hill, 46 Tex., 345. 

We are of opinion that the six hundred and forty acres 
of land, the title to which was secured by the act of Janu- 
ary 21, 1850, was the community property of William 
B. and Catharine Haws. What may be the ultimate 
right and equities arising outside of this question is not 
before us. 

The view we here take of the law is supported by the 
earliest and latest case where this question has come be- 
fore this court. Cannon v. Murphy, 31 Tex., 405; Carter 
v. Wise, 39 Tex., 273.. It was held contra in Caudle v. 
Welden, 32 Tex., 355. 

In the very elaborate opinion of Presiding Judge 
Walker, in the case of McReynolds v. Bowlly, submitted 
by consent to the commissioners of appeals and decided at 
the Austin term, 1880, in which the same result was 
reached as in the case of Caudle v. Welden, supra, much 
weight was given to the fact that the land settled upon 
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was a reserved section, not subject to location, and hence 
the settlement was void as being against law. 

For the error of the court in sustaining the demurrer 
to the petition the judgment below is reversed and the 
cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered June 24, 1881. ] 


Ch. J. Moore did not sit in this case. 





R. M. RussEwy et AL. Vv. Jos. M. FARQUHAR ET AL. 
Case No. 2953.) 


1. EVIDENCE RES JUDICATA — EVIDENCE.— The admission in evidence of 
the record of proceedings in a former suit, in support of a plea of 
res judicata, is not affected by the fact that there were additional 
parties plaintiff and defendant, and also other property involved in 
the former suit, provided the parties to the suit pending were par- 
ties to the former suit, and there contested their rights to the 
property. 

2. STATUTES CONSTRUED— EVIDENCE.— Though by the strict literal 
meaning of the words of the act of February 5, 1840 (Pasch. Dig., 
arts. 4710, 5023; also R. S., art. 4839), no judgment or decree deter- - 
mining the right to land and partitioning the same could be offered 
in evidence until duly recorded in the clerk’s office of the county 
court of the county in which such tract of land or part thereof may 
be, it was only intended for the protection of bona fide purchasers 
and creditors, being a regulation affecting conveyances, and has no 
application when such judgment is offered in evidence, without be- 
ing recorded, in a second trial between parties to the former suit 
in which it was rendered. 

8. CONSTRUCTION OF STATUTES.— It is the duty of courts in construing 
astatute ‘to try out the right intendment of the law,” in doing 
which they will look to the old law, the mischief, and the remedy, 
and when the intent is thus ascertained, to observe and follow it, 
though it may conflict with the language used. 

4, DISTINGUISHED.— This case distinguished from Secrest v. Jones, 
21 Tex., 121, and 30 Tex., 596. 
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APPEAL from Bastrop. Tried below before the Hon. 
J. P. Richardson. 


' The case is sufficiently stated in the opinion. : 


Chandler, Carleton and Robertson, for appellants. 

{. To show that the judgment and decree was not ad- 
missible before it was recorded, it is only necessary to 
read art. 4710, Paschal’s Digest, p. 791, for it is the only 
evidence of title offered by defendant that can be found 
in the statement of facts. Art. 4710 has never before 
been entirely ignored by any court until this instance. In 
Secrest v. Jones, 21 Tex., 132, the validity of this artic’e 
is recognized and declared to embrace in its provisions an 
act of partition made in December, 1833, and in the same 
case (30 Tex., p. 597) it is said that the record of said act 
since the case was formerly before the court rendered it 
admissible. That the decree allowed to go to the jury in 
this case comes clearly within the purview of said article 
4710, is too clear for argument. Hence we think the first 
assigned error must reverse this case. 


Timmons & Brown, for appellees. 


Moorg, CHIEF JusTICE.— This is an action of trespass 
to try title, for damages and for partition of two labors 
and ninety acres of land described in the petition. Ap- 
pellee, the defendant in the court below, pleaded not 
guilty, res adjudicata, and the subsequent ratification of 
the judgment referred to in the previous plea. Or in 
other words, that plaintiffs were estopped from denying 
or controverting the validity and binding force and effect 
of said judgment. 

On the trial of the cause appellees offered in evidence 
‘a certified copy of a judgment of the district court of 
Fayette county, rendered May 20, 1859, and a certified 
copy of the proceedings had therein, to which suit appel- 
lants, appellee and others were parties, and wherein 
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the right to the land which appellants now seek to re- 
cover and have again partitioned was determined and 
partitioned. 

To the introduction of which the appellants made sub- 
stantially the following objections: 

1. Said purported copy of transcript is not verified by 
a certificate of the legal custodian of the original papers, 
of which it purports to be a copy. 

2. Said judgment and transcript show upon their face 
that the suit in which said judgment was rendered, and 
of which said transcript purports to be a copy, was. be- 
tween different parties than those to this cause, and that 
other and different property than that involved in this 
suit was the subject of litigation in that case. 

3. A copy of said judgment is not shown to have ever 
been recorded in the office of the clerk of the county 
court of Fayette county, where the land involved in this 
suit lies. 

4. Said transcript contains an agreement concerning 
land which is not shown to have ever been recorded, and 
notice of it had not been filed among the papers in this 
case for three days before the commencement of the 
trial, nor any notice of such filing given appellants. 

All which objections were overruled and said certified 
copy of judgment and transcript of proceedings were 
read in evidence by appellee, to which appellants took 
their bills of exception. 

Though other errors are assigned for the reversal of 
the judgment, these bills present for our consideration all 
the questions upon which from their argument counsel 
seem to rely for the reversal of the judgment, or which 
seem to be necessary that we should consider for the cor- 
rect determination of the case. 

We confine ourselves, therefore, to the consideration of 
the objections made by appellants to the admissibility in 
evidence of the certified copy of the judgment and tran- 
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script of the proceedings in said former suit, in the order 
we have stated them above. 

To the first of these objections it will sufiice to say 
that it is not sustained by the record. But on the con- 
trary, the record shows that both the copy of the judg- 
ment and of the transcript were certified to by the proper 
officer ‘and legal custodian of the papers and records, 
copies of which were offered in evidence. 

To the second we reply, while it is true that it appears 
on the face of said transcript and judgment that there 
were other parties as well as other property involved in 
the former suit than in the present case, as appellants 
and appellee were parties to it, and as all the property in- 
volved in this suit and all the questions concerning it, 
which appellants now seek to have adjudicated and deter- 
mined were then considered, we are unable to perceive 
that the mere fact that there were parties interested in 
that suit who are not in this, or because there was prop- 
erty involved in it which is not now in controversy, in 
any way detracts from the force and effect of that judg- 
ment as between these parties, or furnishes a reason, if 
not otherwise objectionable, why said certified copies were 
not admissible in evidence in this case. 

It is next claimed for appellants that the court, in over- 
ruling their third ground of objection to the introduction 
of these copies, violated an absolute and imperative rule 
of evidence expressly prescribed by the legislature for its 
guidance, or that the construction of the statute insisted 
upon by them has always been heretofore recognized and 
observed by this court. If these propositions can be main- 
tained, it must be admitted that the ruling of the court 
below on this objection was erroneous. For we concede 
as freely as any, that the enactment of laws pertains 
solely to the legislative department of the government, 
and that it is the duty of the courts to observe and follow 
them when enacted without reference to their policy or 
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propriety. Nor do we think we are authorized to disre- 
gard and set at naught (unless in exceptional cases of 
plain and obvious misconception) a definite and settled 
construction of a statute by our predecessors. But are 
these propositions of appellants maintainable? In our 
opinion they are not. 

In support of the first, appellants cite us to section 8 
of the ‘‘Act concerning conveyances,” approved Feb- 
ruary 5, 1840 (Laws of Republic of Texas, Fourth Con- 
gress, p. 155; also art. 4710, Pasch. Dig.), which reads, 
‘*That hereafter every partition of any tract of land or 
lot, made under any order or decree of any court, and 
every judgment or decree, by which the title to any tract 
of land or lot shall be recovered, shall be duly recorded 
in the clerk’s office of the county court of the county in 
which such tract of land or lot, or part thereof, shall be; 
and until so recorded, such partition, judgment or decree 
shall not be received in evidence in support of any right 
claimed by virtue thereof.” See also Pasch. Dig., art. 5023; 
section 4 of an act supplementary to ‘‘ An act to provide 
for the registry of deeds and other instruments of writ- 
ing,” approved February 9, 1860; also R. §., art. 4339. 

If courts were in all cases to be controlled in their con- 
struction of statutes by the mere literal meaning of the 
words in which they are couched, it might well be ad- 
mitted that appellants’ objection to the evidence was well 
taken. But such is not the case. To be thus controlled, 
as has often been held, would be for the courts in a blind 
effort to refrain from an interference with legislative au- 
thority by their failure to apply well-established rules of 
construction to, in fact, abrogate their own power and 
usurp that of the legislature, and cause the law to be 
held direetly the contrary of that which the legislature 
had in fact intended to enact. While it is for the legis- 
lature to make the law, it is the duty of the courts to 
‘“‘try out the right intendment” of statutes upon which 
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they are called to pass, and by their proper construction 
to ascertain and enforce them according to their true in- 
tent. For it is this intent which constitutes and is in fact 
the law, and not the mere verbiage used by inadvertence 
or otherwise by the legislature to express its intent, and 
to follow which would pervert that intent. 

In seeking to ascertain the intent of a statute, the 
words in which it is expressed should and evidently must 
receive our first as well as chief consideration. If upon 
the perusal of a statute its intent and the means for 
carrying such intent into effect plainly appear, and there 
is no apparent conflict between it and other seemingly 
unrepealed laws, it should be construed and enforced by 
the courts in conformity with the ordinary signification 
of the words in which it is expressed, unless a necessity 
for otherwise construing it is made to appear. But if its 
mere perusal should not enable the court to satisfactorily 
interpret it, then it becomes the duty of the court to look 
diligently for the intention of the legislature, keeping in 
view at all times the old law, the evil and the remedy. 
R. §., art. 315, sec. 6. 

Let us see, then, what was the existing or supposed ex- 
isting evil which called for the enactment of this statute 
relied upon by appellants, the remedy which it furnished 
for the correction of this, and the effect of this remedy 
upon the former law. 

The section in question forms a part of an act concern- 
ing conveyances. And when subsequently re-enacted, it 
is found in a law regulating and concerning registration. 
The evil in the legislative mind evidently was, that under 
existing laws frauds might be perpetrated upon bona fide 
purchasers and creditors by persons who had previously 
parted with or been divested of their title to land, upon 
subsequent purchasers and creditors having no adequate 
evidence or information of such previous divestiture of 
title. By the old law, the bringing of suit charged all 
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the world with notice lis pendens of the matters then 
in litigation. But this notice ceased with the termi- 
nation of the case; and therefore conveyances by judg- 
ment or decree of court was within the same evil as 
existed in regard to transfers between parties prior to 
the registration laws. Hence it was essential that they 
should be subjected to the same rule. Public conven- 
ience also demanded that there should be one office 
in each county where those desiring to do so could 
inform themselves as to the transfers or incumbrances 
affecting all the real estate in the county. But if any- 
one failed to have his transfer registered, certainly 
only those who were in some way injured thereby had a 
right to complain, or to insist that another had lost some 
valuable or vested right by his failure to comply with the 
law. 

It has been an axiomatic principle and rule of the com- 
mon law from the time whereof the memory of man 
runneth not to the contrary, that the judgment of a court 
of record, in cases where it had jurisdiction of the parties 
and subject matter, was a finality of the litigation be- 
tween parties and their privies. That the plea of res 
adjudicata, when sustained by the record, was conclusive 
of the matter in issue, irrespective of the merits of the 
titles upon which the court had passed, has never been 
questioned. And that a duly certified copy of the judg- 
ment and proceeding of the district courts of this state, 
is, and has always been, admissible to prove the exist- 
ence and contents of such judgment, unless otherwise 
enacted by the law in question, will certainly be denied 
by no one. Surely, it cannot be said that there was an 
existing evil when this law was passed, in the rules of 
evidence of the district courts, permitting the introduc- 
tion of their own records, or copies of those of other 
courts, to prove that the matters sought to be brought in 
question had previously been fully heard, considered and 
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finally determined between the same parties, demanding 
correction. And if not, why should it be supposed that 
the legislature had any such intention as to forbid their 
still being received in evidence on a second trial between 
the parties to the former suit? These considerations, we 
think, warrant us in saying, that, looking merely to this 
law of February 5, 1840, and its subsequent re-enactment, 
to which we have referred, it is reasonably plain that the 
court below did not err in holding the copy of the former 
judgment admissible in evidence as against appellants, who 
were parties to it. But when other laws og: upon 
the question (Pasch. Dig., art. 3715; R.S., 2252), in con- 

ection with the common law rules of evidence a the 
effect and binding force of judgments infer partes, are 
considered in connection therewith, the correctness of its 
ruling is certainly free from all doubt or question. 

We deem it unnecessary to cite authorities to show that 
it is the duty of the court ‘*‘to try out the right intend- 
men!” of the law, and, when found, to observe and fol- 
low it though there may be a conflict between its intent 
and words. The elementary works on statutes and stat- 
utory construction are full of such cases; in many of 
which the seeming conflict between the intent and words 
have been even more marked than here. It may not be 
out of place, however, to quote a paragraph fron an opin- 
ion of the then chief justice, in a case which came before 

. the court shortly after its organization, regarding the con- 
struction of a‘statute in spirit nearly identical with that 
before us. In disposing of an objection to the admissi- 
bility in evidence of an unrecorded deed, under section 4 
of the act of December 20, 1836, Chief Justice Hemphill 
said: ‘‘ Were this provision spunea to a mind unbiased 
or unenlightened by the construction of judicial tribunals, 
on similar statutory regulations, the conclusion would 

most probably be, that a conveyance not duly proven and 
presented could no more affect the rights of third parties 
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than if it had never been executed. That proof and pre- 
sentment were as essential to its operation on these rights 
as was the execution itself of the instrument. But it has 
been the settled doctrine in the courts of the United 
States, and in the courts of equity in England, in the ex- 
position of statutes requiring conveyances to be registered 
in order to make them valid titles against subsequent 
purchasers, that if the subsequent purchaser has notice, 
at the time of his purchase, of any prior unregistered 
conveyance, he shall not avail himself of his title against 
that prior conveyance. All such laws are regarded as de- 
signed to protect creditors and purchasers against prior 
secret conveyances and incumbrances; and that where 
there was actual notice of such prior conveyance, the 
purpose of this law was fully accomplished, and that the 
reason of the law ceasing, the law itself became inopera- 
tive and its sanctions could not attach.” Crosby v. Hous- 
ton, 1 Tex., 237-8. 

To maintain the proposition that this statute has been 
always heretofore construed by this court as contended 
for by appellants, we are referred alone to the case of 
Secrest v. Jones, 21 Tex., 121, and in 30 Tex., 596, on a 
second appeal. But an inspection of this case shows that 
it has no application whatever to the question under dis- 
cussion. The instrument there in question was not a 
certified copy of judgment such as was admitted in evi- 
dence in this case, but a deed or authentic act between 
parties, passed before an alcalde in 1833, to divide and 
convey title to land. Just as any other conveyance of 
land executed before a similar officer at that day, it was 
required to be recorded by our subsequent registration 
laws. Watson v. Chalk, 11 Tex., 89. Nor was it offered 
in evidence against a party to it, but against a long 
subsequent purchaser. Nor did the court consider or 
pass upon this point, nor was it necessary for it to do so. 
On the contrary, this court has held that a certified copy 
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of a former judgment might, under some circumstances, 
be admitted though not previously recorded. Thornton 
v. Murray, 50 Tex., 161. That case clearly shows that 
the copy offered was admissible in this case, if for no 
other purpose, as one of the links of appellee’s evidence 
in support of his third plea; and if admissible for any 
purpose, the objection as made was properly overruled. 
We do not, however, place our decision on so narrow a 
ground, but hold that the statute properly construed did 
not require the registration of the former judgment to 
render it admissible in a subsequent suit for title and par- 
tition of the same land between the same parties. 

It is more than forty-one years since the enactment of 
this statute, and though we imagine there is not a mem- 
ber of the bar of this court of five years’ standing who 
cannot call to mind a dozen or more cases in which the 
construction insisted on by appellants might not have 
been of temporary or permanent advantage to one or the 
other of the parties, yet we find in our fifty odd volumes 
of reports nothing warranting the belief that the law has 
ever heretofore been so considered by the bar, or so held 
by the court. This of itself is strongly persuasive, if not 
quite sufficient to warrant a denial of its correctness. 

Appellants’ further objection was properly overruled. 
If there was other matter than properly belonged to the 
transcript incorporated in it, this was not a ground for 
excluding the judgment and entire transcript; but at 
most it would merely have justified the exclusion of the 
objectionable part of it, or the asking of a charge prop- 
erly instructing the jury regarding it. 

The judgment is affirmed. 

AFFIRMED. 
[Opinion delivered June 27, 1881.] 
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J. M. Siruman v. T. T. GAMMAGE. 


(Case No. 1089.) 


1. A mortgagor being unable to pay in full the debt, in order to save 





expenses of foreclosure conveyed the land to the mortgagee in 
good faith, and for a fair price, though for less than the debt se- 
cured, and received the surrender of the note, mortgage and the re- 
mainder of his indebtedness. After the date of the mortgage, and 
before the conveyance to the mortgagee, a purchaser bought the 
land at execution sale under a judgment rendered after the date of 
the mortgage. The mortgagor had actual notice of this purchase 
and sheriff's deed, and the mortgagee, before receiving the final 
conveyance, had constructive notice of the sheriff's deed from the 
record thereof. In a suit brought by the purchaser at sheriff's sale 
to recover the land from the mortgagee, held, 

(1) As against the mortgagee, the purchaser at execution sale held 
the superior title and right of possession, but he held it subject to 
whatever equitable rights the mortgagee still retained, as such, 

(2) The mortgage was not merged in the deed. 

(3) The rights of the mortgagee were not extinguished and lost 
by his receiving, under the circumstances, the deed in settlement. 

(4) To prevent injustice, equity will keep alive a debt, mortgage 
or judgment, although in law it may have been satisfied, and the 
parties so intended. 

(5) When the mortgagee acquires the equity of redemption, in 
whatever way, and, whatever he does with his mortgage, he will be 
regarded as holding the legal and equitable title separately, if his 
interest requires this severance. The law will presume the inten- 
tion to be in accordance with his real interest, whatever he may at 
the time have seemed to intend. 
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(6) The mortgagee was entitled in equity to relief, notwithstand- 
ing his constructive notice of the sheriff's deed. 

(7) In equity the mortgage remained in force for the protection of 
the mortgagee, except in so far as it may have been satisfied by 
other security than the land. 


APPEAL from Anderson. Tried below before the Hon. 
Peyton F. Edwards. 
The opinion states all facts necessary. 


T. J. Williams, Theodoric G. Jones and Fred Barnard 
& Whorton Branch, for appellant. 


A. W. Gregg, for appellee. 

I. Benjamin Parker, at the date of his conveyance to 
Silliman, had no title or interest in the land in contro- 
versy. His deed would not relate back to the date of the 
mortgage, unless said deed was made in execution of the 
power in the mortgage. 

II. A purchaser from a mortgagor may recover the Iand 
mortgaged, in trespass to try title against a party holding 
under a foreclosure sale, to which he (the purchaser from 
the mortgagor) was nota party. Such foreclosure pro- 
ceedings do not affect the right of a purchaser prior to 
the foreclosure proceedings, he not being a party thereto. 
Morrow v. Murphy, 48 Tex., 304; James v. Jacques, 26 
Tex., 323; Wright v. Wooters, 46 Tex., 381. 

III. When the mortgagor conveys the land mortgaged 
to the mortgagee, and the debt and security are both can- 
celled and the mortgagee takes the warranty deed of the 
mortgagor, and receives an additional consideration, the 
mortgage and the debt are merged in the deed. Campbell 
v. Carter, 14 IIL, 286; 1 Powell on Mort., 4, N. B. 

IV. Appellee, by the sheriff’s deed under execution sale 
against Parker, acquired the legal title. This legal title 
became perfect and subject to no equities by reason of the 
mortgage when said mortgage was discharged. Wright 
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v. Henderson, 12 Tex., 43; Gillelan v. Henderson, 12 Tex., 
47; Campbell v. Carter, 14 IIL, 286. 

V. The purchaser of mortgaged land at execution sale, 
under judgment against the mortgagor, acquires the legal 
title, and he can upon such title recover the land, in tres- 
pass to try title, of the mortgagee, when such mortgagee 
claims said land by virtue of foreclosure proceedings, to 
which the purchaser from the mortgagor was not a party. 
Such purchaser is entitled to all the notice to which the 
mortgagor would be entitled. 


GoULD, AssocIATE JusTIceE.— This action of trespass to 
try title was brought by Gammage to recover of Silliman 
seven hundred and seventy-nine and three-tenths acres of 
the John Parker headright survey. The facts are stated 
in the special findings of the district judge, to whom the 
case was submitted, and are substantially as follows: 

On December 22, 1874, Ben Parker, being the owner of 
the land, mortgaged one thousand acres of the John Par- 
ker survey, including the land in controversy, to secure 
his note for $500 to Silliman, due six months thereafter, 
drawing interest at the rate of five per cent. a month, the 
mortgage containing a power of sale, and being duly 
recorded. In July, 1876, one Longeton recovered a judg- 
ment against Ben Parker, under which the land in con- 
troversy was sold as Parker’s property, and was bought 
by Gammage August 7, 1877, for $25. The additional 
findings are given in the language of the presiding judge: 

‘On the 17th of June, 1879, within less than four years 
from the time the note for $500 was due, hence before the 
same was barred by limitation, Ben Parker, the mort- 
gagor, made a deed to Silliman, conveying to him the one 
thousand acres of the John Parker, Sr., headright, of 
which the land sued for is a part, and also two hundred 
and fifty acres of the Jesse Gibson league, situated in An- 
derson county. This deed conveys the land mentioned 
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with general warranty of title, and the testimony shows 
that at the date of this deed the debt secured by the 
mortgage amounted to $1,845, and that the land conveyed, 
one thousand acres of the Parker headright and two 
hundred and fifty acres of the Jesse Gibson survey, mak- 
ing twelve hundred and fifty acres, was worth at a fair 
value about $1,250; that the land was taken by Silliman 
in full payment of his mortgage and debt, to save expense 
in proceeding on the mortgage, or by suit in court, and 
that Parker was unable to pay more than the land con- 
veyed, and Silliman surrendered his note, mortgage and 
the balance of his indebtedness over and above the value 
of the land, to Parker at the time this deed was executed; 
and this transaction was in good faith and for a fair price. 
That Gammage was nota party to, or consulted about 
this transaction between Parker and Silliman, and Parker 
at the time had direct notice from Gammage of Gam- 
mage’s purchase and deed, but Silliman had no notice 
except the constructive notice of the record of the deed. 

‘**Upon these facts the court finds the law to be, that the 
mortgage of defendant was merged in the deed from 
Parker, and that the plaintiff has the superior title, and 
renders judgment for the plaintiff.” . 

In his pleadings the defendant stated the facts, and 
claimed that under them he had the better title and right 
of possession, but, in the event the court held otherwise, 
claimed a mortgage lien for the note and interest, asked 
that ‘said lien be enforced, and that he have judgment 
for said sum of money against said Ben Parker, and said 
land be ordered to be sold, and that said Ben Parker be 
cited to appear in this case and answer, etc., and for all 
proper judgment.” 

As we have seen, the court disregarded this part of the 
answer, holding that the mortgage was merged in the 
deed, and thereupon gave judgment in favor of Gam- 
mage for the land sued for. 
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Counsel for appellant insist that, under the facts, Silli- 
man had the superior title. In this state the mortgagor 
is regarded as the real owner, and until foreclosure enti- 
tled to the possession of the mortgaged premises. By the 
execution sale that ownership and right of possession 
vested in Gammage, subject to Silliman’s mortgage. 
Wright v. Henderson, 12 Tex., 43; Duty v. Graham, 12 
Tex., 427; Mann wv. Falcon, 25 Tex., 271; Buchanan vw. 
Monroe, 22 Tex., 537. 

A foreclosure and sale, thereafter had, in a proceeding 
against Parker, without making Gammagea party, would 
have left Gammage’s title and right of possession unim- 
paired. Preston v. Breedlove, 46Tex.; Morrow v. Morgan, 
48 Tex., and numerous subsequent cases. 

So, the voluntary deed by Parker to Silliman, made 
without Gammage’s assent, could not affect his title or 
right of possession, whatever may have been its effect as 
between the parties thereto. As against Silliman, Gam- 
mage continued to hold the superior title and right of 
possession, but held subject to whatever rights as mort- 
gagee yet remained to Silliman, if any. 

Strictly, the mortgage was not merged in the deed, as 
in case where a greater and less estate meet in the same 
person; for, by the execution sale and sheriff's deed, 
Parker had been divested of his entire interest, and his 
deed to Silliman, although it might as against himself 
have the same effect as a foreclosure sale, conveyed no 
greater estate in which the mortgage could merge. But 
we understand the court to find substantially, that under 
the facts Silliman’s rights as creditor and mortgagee were 
totally satisfied, extinguished and lost; and it is not to be 
denied that numerous authorities, in cases strictly of 
merger, are supported on reasons which seem equally ap- 
plicable to cases where the debt and mortgage have been 
in any way extinguished. Those authorities hold that 
the intention of the parties is the controlling consider- 
VoL. LV —24 
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ation; and in this case, because Silliman had accepted the 
deed in full satisfaction of his debt and had surrendered 
up the note and mortgage, would infer that he did not 
intend for any purpose to keep the mortgage alive. See 
Campbell v. Carter, 14 IIL, 286, citing and discussing 
numerous cases; amongst others, Forbes v. Moffatt, 18 
Ves., 384; James v. Johnson, 5 Johns. Ch., 417; Hatch v. 
Kimbal, 16 Me.; Gibson v. Crehore, 3 Pick., 475. See also 
1 Powel on Mortgages. But there are other authorities 
supporting a different view of the law, one which we 
think more consistent with the principles of equity, and 
more in accord with the course of decision in this state. 
In the case of Stanton v. Thompson, 49 N. H., 272, the 
authorities were largely discussed, and the court say: 
“We think it may be deduced from the authorities 
quoted, that when the estates of the mortgagee and mort- 
gagor are united in the former, he has in equity an elec- 
tion to keep the mortgage title on foot, and that whenever 
it is his interest, by reason of some intervening title or 
other cause, that the mortgage should be upheld as a 
source of title, it will not at law be regarded as merged. 
This is based upon the presumption as matter of law, that 
the party must have intended to keep on foot his mort- 
gage title, when it was essential to his security against 
an intervening title, or for other purposes of security; 
and it is no matter whether the parties, through igno- 
rance of such intervening title or through inadvertence, 
actually discharged the mortgage and cancelled the note, 
and really intended to extinguish them; still, on its being 
made to appear that such intervening title existed, the 
law would presume conclusively that the mortgagee could 
not have intended to postpone his mortgage to the subse- 
quent title.” In a recent treatise on mortgages the law 
is thus summed up: ‘‘ It may therefore be deduced from 
the authorities, as a general rule, that when the mort- 
gagee acquires the equity of redemption, in whatever way, 
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and whatever he does with his mortgage, he will be re- 
garded as holding the legal and equitable titles separately, 
if his interest requires this severance. The law presumes 
the intention to be in accordance with his real interest, 
whatever he may at the time have seemed to intend.” 
1 Jones on Mortg., sec. 873. 

In the case of Monroe v. Buchanan, where there had been 
an invalid trust sale, at which, however, the purchase 
money had been paid and the note delivered up, this court 
says: ‘*The lot was still chargeable with the debt; the 
lien upon it was not extinguished, and equity required, if 
necessary that justice might be done all parties, that the 
note, although lost or destroyed, and the mortgage, should 
be recognized as a subsisting and valid charge upon the 
lot. It isa familiar maxim, that equity will hold that 
as having been done which should have been done; and 
it is equally true, that, in proper cases for its application, 
the converse of this proposition is as well established, 
and will hold that which should not have been done as 
still unperformed.” 27 Tex., 246. 

A class of cases, involving the same principle, that, to 
prevent injustice, equity will keep alive a debt, mortgage 
or judgment, although in law it may have been satisfied 
and the parties at the time so intended, is where there have 
been sales under decrees foreclosing liens, without mak- 
ing a subsequent vendee or mortgagee a party. This 
court has uniformly intimated its opinion that the pur- 
chaser, though he be himself the mortgagee or lien-holder, 
might still, in a proceeding with proper parties, have the 
premises resold, the first sale and the satisfaction of the 
debt thereby being set aside or disregarded; the object 
being that equity might still be done between all parties. 
Pitman v. Henry, 50 Tex., 364-5; Carter v. Attoway, 46 
Tex., 111; Jemison v. Halbert, 47 Tex., 190. 

To the same effect are Besser v. Hawthorne (7 Oregon, 
131), and Hollister v. Dillon, 7 Ohio St., 197. In the latter 
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case the mortgagee had obtained judgment for his debt 
without subjecting the land, and at an execution sale 
under that judgment became himself the purchaser. In 
consequence of intervening rights, no title passed by this 
sale; but the court denied that such a sale could operate 
a payment of the debt for the benefit of those who had 
purchased subject to the mortgage. It says: ‘‘Sucha 
sale of mortgaged property to the mortgagee cannot oper- 
ate to deprive him of rights existing anterior to and in- 
dependent of the judgment. That if such a mistake does 
not on the one hand lay a foundation for equitable relief, 
it does not, on the other, give any advantage to the debtor, 
when set up as a defense in a suit brought upon the mort- 
gage, over which a court of equity has unquestioned 
jurisdiction.” 

The case of Jemison v. Halbert is one much in point, 
and fully supports the conclusion that the court erred in 
holding the mortgage extinguished as to Gammage. See 
also Robinson v. McWhirter, 52 Tex., 201. 

In the present case Silliman acted in ignorance of the 
existence of Gammage’s title, and therefore labored under 
a mistake of fact, and notwithstanding he for some pur- 
poses had constructive notice, our opinion is that equity 
would give him relief. 

For the purpose of protecting Silliman against the in- 
tervening claim of Gammage, the court should have 
treated the mortgage as in force, except so far as the se- 
cured debt had been paid by the conveyance of lands not 
embraced in the mortgage. This question is directly 
made in the assignments of error, but can hardly be said 
to be distinctly presented in the briefs of counsel for ap- 
pellant. We have regarded it, however, in view of its 
fundamental nature in reference to the rights of the par- 
ties, as sufficiently before us. It was unnecessary to make 
Parker a party. Monroe v. Buchanan, supra. No judg- 
ment could be rendered against him. 
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In a cross-assignment of-errors, appellee seeks to pre- 
sent a question growing out of the exclusion of a tax title 
offered in evidence by him. The tax title was one origi- 
nating under the present constitution, and its admissibil- 
ity and effect under the provisions of that instrument 
are questions of no little importance. In the original 
brief of counsel for appellee no notice is taken of it, nor 
is it noticed in the briefs of counsel for appellant. There 
is a single amended brief of appellee presenting this cross- 
assignment of error. Under the circumstances we feel 
justified in pretermitting any opinion on that question. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered October 25, 1881.] 





CUNNINGHAM & ELuts v. Kate A. MOORE ET AL. 
(Case No. 1088.) 

1. DamaGes.— The lessees of the penitentiary are not responsible in 
damages for personal injuries inflicted upon a convict resulting 
from defective construction of a sleeping bunk, the bunk having 
been constructed by a sergeant having charge of the convicts and 
under the immediate supervision of one of the penitentiary com- 
missioners. 

2. DAMAGES— MASTER AND SERVANT.—The liability of the master is 
dependent on his right to control the servant. 


AppEAL from Bowie. Tried below before the Hon. B. 
F. Estes. 

Suit brought August 4, 1879, by Kate A. Moore and her 
three children, the children suing by J. B. Barkman, as 
special guardian, to recover of appellants $25,000 damages 
alleged to have been sustained by the death of Spencer C. 
Moore, caused by the alleged negligence of the appellants. 
On the Sth of October, 1880, Mary C. Moore, the mother 
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of Spencer C. Moore, filed her petition praying to be made 
a party plaintiff in the suit. 

The third original petition, filed October 5, 1880, al- 
leges that Mary C. is the mother, and Kate A. the wife, 
of Spencer C. Moore; that the children named were the 
issue of Spencer C. and Kate A. Moore; that appellants 
were the lessees of the penitentiary, and, as such, had 
the custody and control of the convicts; that Spencer C. 
Moore was a convict, and in charge of the lessees; that in 
January, 1879, appellants had a number of convicts, in- 
cluding Spencer B. Moore, quartered in a prison house in 
Bowie county, Texas, the convicts being required to 
occupy bunks erected by appellants and their agents, the 
bunks being in tiers, one above the other; that Spencer C. 
Moore, being in the bunk nearest the ground, the fasten- 
ing of the bunk above him gave way, and the bunk fell 
on Spencer C. Moore, inflicting a wound from which he 
died. The petition alleged that at the time the bunk fell, 
twelve or fifteen men were assembled upon it playing 
cards, and charged appellant and their agents with negli- 
gence in constructing the bunks, and in permitting the 
men thus to congregate upon it. 

October 7, 1880, appellants answered by general demur- 
‘rer, and specially excepted to the petition, upon the 
ground that Spencer C. Moore, at the time he was injured, 
was a convict, and could not have maintained an action 
for the jury had death not ensued. And upon the fur- 
ther ground, that more than three months elapsed from 
the date of the accident to the institution of the suit, and 
that the same should have been brought by the executor 
or administrator; and specially excepted to the claim of 
Mrs. Mary C. Moore, because more than one year had 
elapsed from the date of the injury to the institution of 
her suit. 

Appellants also filed a general denial, and alleged that 
the bunks were carefully constructed and were perfectly 
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safe for the purposes for which they were intended; that 
each convict had a sleeping bunk assigned to him, which 
he was directed to occupy; that Moore’s bunk was on the 
opposite side of the building from the one which fell, and 
that Moore, in disregard of his instructions, which were 
reasonable and proper, left his bunk, and occupied the one 
upon which he is alleged to have been injured, with a full 
knowledge of the fact that the bunk above him was filled 
with twelve or fifteen men. This was sustained by evi- 
dence. 

The court overruled the exceptions and the jury re- 
turned a verdict for the plaintiffs for $600. 

Judgment was rendered upon the verdict, and, a motion 
for a new trial being overruled, defendants appealed. 


Crawfords & Smith, for appellants, 


Geo. S. Vaughan, Dan T. Leary and R. D. Harrell, 
for appellees. 


BoNNER, ASSOCIATE JUSTICE.— Under the view we take 
of this case, it does not become necessary to decide, 
whether, to the misfortune of the surviving relatives of 
the deceased, Spencer C. Moore, that he was a convict, 
shall be added the loss of the right to sue for damages 
resulting from his death, were they otherwise entitled 
thereto. 

It was the eyident intention and wise policy of the leg- 
islation in regard to our penitentiary system, that the 
state should, by officers of its own selection, retain an 
immediate and direct supervision and control over the 
convicts. The very statute under which this lease was 
made, expressly provided that the governor should ap- 
point three commissioners, who, in conjunction with him, 
were to ‘‘ Take such measures, and adopt such rules and 
regulations in the control and management of the peni- 
tentiary, and the convicts belonging thereto, as should 
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be deemed best, not inconsistent with the laws prescrib- 
ing the treatment and management of convicts; and such 
rules and regulations shall be binding upon all officers of 
the penitentiary, guards, employees, hirers of convict 
labor, and all others in any way connected with the 
penitentiary, or the convicts within or without the 
NS 5 i! asx 8 

It is further provided that . . . ‘‘no lease shall be 
made by which the control of the prisoners, except as to 
a reasonable amount of labor, shall pass from the state 
or its officers to the lessees; and the state shall in all 
cases, and under all circumstances, retain the absolute 
control of the persons of the convicts, put them to or 
withdraw them from any kind of labor; station and re- 
move them at or from any point inside or outside the 
prison; make or change at pleasure all rules for the dis- 
cipline and punishment of convicts; prescribe regulations 
for their food, clothing, nursing, instruction and guard- 
ing; and any lease made shall be subject to the reserva- 
tion of these rights and powers on the part of the state, 
whether so stated in the lease or not; the object of these 
limitations being to prevent the state, under the guise of 
contract, from parting with the right to direct how, at 
any time and under all circumstances, convicts shall be 
lodged, fed, clothed, worked and treated.” . . . Gen’ 
Laws 15th Leg., 194-5, secs. 6 and 7; R. 8., art. 3572. 

The undisputed testimony shows, that, in pursuance of 
this power, J. T. Echols was appointed by the commis- 
sioners, sergeant in charge of the convict camp to which 
the deceased Moore belonged; that under his supervision, 
and by direction of one of the commissioners, the bunks 
in question were constructed; that when the convicts 
were turned in at night, they and the prison house were 
under the exclusive control of the sergeant; and that the 
lessees had no right to order those convicts off the bunk, 
by whose weight it was broken down. 
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It is a well settled principle, founded on reason and 
supported by abundant authority, that the relation and 
liability of master depends upon the right of control over 
the servant. Cunningham v. R. R. Co., 51 Tex., 510, and 
authorities cited. 

Applying this rule to the facts in evidence, Cunning- 
ham and Ellis were not responsible either for the con- 
struction of the bunks or for the imprudent act of the 
convicts which occasioned the injury. 

It may be added that the uncontradicted testimony fur- 
ther shows, that, had it not been for the contributory fault 
of the deceased, he would not have been injured; and 
besides, according to the great weight of the evidence, 
the bunks were reasonably well constructed for the legit- 
imate purposes for which they were made. 

The learned judge presiding charged the law of the 
case, but the verdict of the jury was both unsupported 
by and against the evidence, and the motion for a new 
trial should have been granted. For the error in over- 
ruling it, the judgment is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 


[Opinion delivered October 25, 1881.] 





Baker, FLemmInG & HvusBert v. JAMES A. BROWN. 
(Case No. 1037.) 
1. IRRIGATION.— The right to use water for purposes of irrigation, 
when its use is not indispensable, but is resorted to for the purpose 
of increasing the products of the soil, yrust be subordinate to the 
right of a co-proprietor to supply his natural wants and those of his 
family, tenants and stock, by using the water for necessary and 
domestic purposes. 
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2. LIMITATIONS — RIPARIAN RIGHTS.— The rights of a riparian propri- 
etor tothe use of the water may be restricted or lost by grant, 
or by prescription, under such adverse, continuous, uninterrupted 
user and occupation by another, as would, by analogy to the stat- 
ute of limitations, bar the right of entry upon lands. Ten years’ 
user and occupation would in Texas be the period of prescription. 


APPEAL from San Saba. Tried below before the Hon. 
W. A. Blackburn. ; 

Appellants, who were riparian proprietors from the 
source of Simpson’s creek down to a point above the land 
of appellee, were accustomed to use the waters of that 
stream for irrigation. Before irrigation began, the water 
ran in the channel by the land of Brown. The testimony 
was conflicting as to the condition of the water of the 
stream on appellee’s land after irrigation was resorted to 
by appellants. Some of the witnesses testified that in- 
stead of being a running stream, as formerly, the water 
stood in holes after irrigation was resorted to by appel- 
lants, thereby rendering it offensive and unfit for use. 


John C. Townes, for appellants. 
Breedlove & Ewing, for appellee. 


BONNER, ASSOCIATE JUSTICE.— The gravamen of plaint- 
iff’s action was, that the defendants, who were riparian 
proprietors above him on Simpson’s creek, had, by irri- 
gating their lands from the creek, stopped the flow of 
water and caused it to stand in holes along and by his 
lands, and had deprived him of its use to supply the nat- 
ural wants of his tenants and stock, and had caused nox- 
ious and disagreeable smells and malarial diseases along 
his lands and in the neighborhood. 

An injunction having been prayed for, the judge issued 
his fiat granting the same as follows: 

‘Let a writ of injunction issue restraining and inhib- 
iting the said defendants using any water for the purpose 














1881. ] BAKER V. BROWN. 





Opinion of the court. 





of irrigation, whereby plaintiff will be deprived of a 
sufficient quantity of water for his natural wants and for 
his stock on the farm and pasture,” etc. 

On the final hearing, a jury was waived ,and the cause 
submitted to the court, and judgment rendered for the 
plaintiff for nominal damages, and in legal effect that he 
have the right to a free flow of the water in the channel 
of the creek in some quantity; that the defendants were 
entitled to a sufficiency of the water to supply the natural 
wants of themselves, their tenants and stock; and that 
they be perpetually enjoined from further use of said 
water for any other purpose, to an extent that would 
cause the same to cease to flow along plaintiff’s land. 

It will be observed that, under the decree, the defend- 
ants had the right to irrigate to an extent which would 
not impair the free flow of water along the land of 
plaintiff. 

The controlling questions in this case are. First, Did the 
defendants have originally the right of irrigation, to 
the detriment of plaintiffs right to a proper supply of the 
water for natural wants and domestic purposes? Second, 
If not, did they acquire this right by grant or prescription? 

To the general rule founded on the equality of right in the 
waters of astream, that one proprietor should not so use the 
same as to essentially or materially diminish the quantity 
to the detriment of another, an exception is allowed in 
those cases in which it is used for natural wants and do- 
mestic purposes, in contradistinction to artificial or me- 
chanical purposes. Rhodes v. Whitehead, 27 Tex., 304; 
Evans v. Merriweather, 3 Scammon, 492. 

Although it may be difficult to always draw with pre- 
cision the line which may divide these two classes, yet it 
is abundantly supported by authority, that the right to 
irrigate, when not indispensable, but used simply to in- 
crease the products of the soil, would be subordinate to 
the right of a co-proprietor to supply his natural wants 














380 BAKER V. Brown. (Tyler Term, 





Opinion of the court. 





and that of his family, tenants and stock; as to quench 
thirst, and to the right to use the water for necessary 
domestic purposes. 

Hence, whether the use of the water for the purposes 
of irrigation is reasonable and lawful as against another 
proprietor, would depend upon the facts of the particular 
case. If the stream should be sufficiently large to admit 
of necessary irrigation without unreasonably impairing 
the rights of other proprietors, then it would be reason- 
able and lawful; otherwise it would not. Fleming v. 
Davis, 37 Tex., 178, which was a case involving the right 
to irrigate from the waters of this very stream; Wash- 
burn on Easements and Servitudes (8d ed.), ch. 3, § 2, 
subdiv. 12, citing in note, 3 Kent, 440; Emprey v. Owen, 
6 Exch., 353; Wood v. Wand, 3 Exch., 748; Sampson v. 
Hoddinott, 1 C. B. (N. S.), 590; Webb v. Portland Mg. 
Co., 3 Sum., 189, 199; Platt v. Root, 15 Johns., 218; Wads- 
worth v. Tillotson, 15 Conn., 366,375; Twiss v. Baldwin, 
9 Conn., 291, 308; Miller v. Miller, 9 Penn. St., 74; Het- 
rick v. Deachler, 6 Penn. St., 32; Pugh v. Wheeler, 5 
Nev. & B., 50-55-59; Union Mills v. Ferris, 2 Sawyer 
(C. C. R.). 

To the above, beside many other authorities bearing 
upon this question, may be added, Rhodes v. Whitehead, 
27 Tex., 304; Perkins v. Dow, 1 Root, 535; Weston v. Al- 
den, 8 Mass., 136; Blanchard v. Baker, 8 Me., 253-6; 
Arnold v. Foot, 12 Wend., 330; Crooker v. Bragg, 10 
Wend., 264; Elliot v. Fitchburg R. R. Co., 10 Cush., 191; 
Gillett v. Gillett, 30 Conn.,.180; Tyler v. Wilkinson, 4 
Mason (C. C. R.), 400. 

Applying the facts of this case to the above rule, it 
would follow that the defendants had no lawful right to 
use the waters of Simpson creek for the purposes of irri- 
gation, to an extent materially to impair the right of the 
plaintiff to the reasonable use of the same, for the pur- 
poses of supplying his natural wants and domestic neces- 
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sities as before indicated, unless they have claimed this 
right in some mode known to the law. 

The general rights of one riparian proprietor to the use 
of the water of a stream may be restricted or lost by 
grant, or by prescription under such adverse, continuous, 
uninterrupted user and occupation by another, as would, 
by analogy to the statute of limitations, bar the right of 
entry upon lands. Rhodes v. Whitehead, 27 Tex., 304; 
Tyler v. Wilkinson, 4 Mason (C. C. R.), 400; Angell on 
Water-Courses (4th ed.), ch. 6; Washburn on Ease- 
ments and Servitudes (8d ed.), ch. 1, §§ 3 and 4. 

It does not become necessary to decide how far the ac- 
ceptance of the deed from J. W. Fleming to John H. 
Brown, the immediate vendor of plaintiff James M. 
Brown, may be considered as an indirect grant of the 
privileges of irrigation. 

This deed contained a reservation in favor of said J. 
W. Fleming, his heirs and assigns, of all such irrigation 
privileges from the waters of Simpson creek which he 
had theretofore possessed, Although the privileges thus 
reserved are now claimed by the defendant John B. Flem- 
ing through J. W. Fleming, yet this deed was a link in 
the chain of title to only a part of the land on the creek 
owned by plaintiff Brown, and would not be a relinquish- 
ment of any rights belonging to him derived through 
another source. 

As no other express grant is relied upon, if the defend- 
ants had the right to divert the water for irrigation to an 
extent which would deprive the plaintiff of his right to 
have a proper supply for his natural wants and domestic 
purposes, it must have been by reason of such adverse 
vser and enjoyment for such length of time as would 
amount to a right by prescription. 

This time of prescription with us would be ten years, 
by analogy to our longest period of limitation. Haas v. 
Choussard, 17 Tex., 588. 
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Admitting the adverse possession to have commenced 
on the ist day of January, 1859, then to the institution 
of this suit — March 25, 1879 — would be twenty years, 
two months and twenty-four days. Deduct from this 
the time from January 28, 1861, to March 30, 1870—a 
period of nine years, two months and two days,— during 
which, under sec. 43, art. 12, Const. of 1869, the statute 
did not run, would have been eleven years and twenty- 
two days during which it might have run. The stat- 
ute, however, was interrupted by an adverse suit in 
regard to the same subject matter, by Elizabeth C. Davis 
against J. W. Fleming, the vendor of defendant John B. 
Fleming, and to which it seems that several, if not all 
the parties to the present suit, including J. H. Brown, the 
vendor of plaintiff, were, by intervention and otherwise, 
either parties or privies. 

The record is quite meager as to the details of that suit, 
but it was instituted prior to the Austin term, 1872-3, of 
this court, as the appeal was decided at that term. 37 
Tex., 173. 

So far, then, as is shown by the record, the defendants 
could not avail themselves of the plea of prescription; 
and further, it does not appear that the court was not war- 
ranted from the evidence in adjudging against them on 
the other issues presented. 

There being no apparent error in the judgment below, 
the same is affirmed. 

JUDGMENT AFFIRMED. 


[Opinion delivered October 28, 1881.] 
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D. C. Jones v. C. R. Sairu. 
(Case No. 3801.) ° 

1, NECESSARY PARTIES.— An executor under an independent will is not 
a necessary party to a suit, in a controversy involving title between 
the heir and one who had discharged a judgment lien on the land, 
the judgment having been rendered against the executor, as such, 
and a defective sheriff's deed executed to the purchaser; the object 
of the suit bemg to subrogate the purchaser who had discharged 
the lien to the lien of the original judgment. 

2. SaAaME— Parties.—If the suit be between the vendee of the pur- 
chaser at such sheriff's sale and the heir, the purchaser who has 
executed a deed with warranty may properly intervene and have 
his rights adjudicated. 

3. SUBROGATION.— A purchaser at a sheriff's sale, who, after paying 
money on his bid which discharges the judgment, receives a defect- 
ive sheriff's deed, may be subrogated to the lien of the original 
judgment. His right of action does not depend on his possession. 
If in possession, he cannot be disturbed in it by the original judg- 
ment debtor, until the money paid by him in discharging the judg- 
ment has been refunded. 


AppEAL from Robertson. Tried below before the Hon. 
Spencer Ford. 

In 1870 W. S. G. Wilson brought this suit in the dis- 
trict court of Milam county, against D. C. Jones and 
wife, to recover a tract of land containing eight hundred 
and thirty-seven acres (less two hundred acres, their 
homestead), being situated in Milam county. The peti- 
tion was in “ trespass to try title,” alleging that defend- 
ant, Applewhite Jones, wife of D. C. Jones, claimed title 
to said land as the widow and sole legatee of John §S. 
Wilson, deceased; and that the defendants were in the 
wrongful possession of the same, and claiming it ag 
against the plaintiff and rightful owner, etc. 

While the cause was pending in the district court of 
Milam county, the papers were destroyed by fire, and, 
owing to the manner in which they were supplied by sub- 
stitution, itis uncertain what action was had in that court. 
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It does appear that appellee C. R. Smith intervened as 
the warrantor of Wilson, averring that B. F.-Ackerman, 
in March, 1869, recovered a judgment in the district court 
of Milam county against W. W. Oxsheer and others, as 
the executors of the last will and testament of Jno. T. 
Wilson, and (this was an independent will) for the sum 
of $1,042.30; that an execution was issued on that judg- 
ment August 17, 1869; that the same was levied upon the 
land in controversy; that it was advertised and sold by the 
sheriff September 6, 1869; that Smith purchased the same, 
paying therefor $1,042 in gold; that he afterwards con- 
veyed the land to the plaintiff W.S. G. Wilson by deed, 
with general warranty of title; and praying that in the 
event the sheriff’s sale, for any reason, be declared and 
held of no effect, that then he be subrogated to the rights 
of the original judgment discharged by him, etc. 
Appellants moved to strike out the intervention, and 
also excepted thereto on several grounds; amongst others, 
that the intervenor had no such interest in the suit as 
would authorize him to interplead therein, and that Ox- 
sheer and the other executors of J. T. Wilson ought to 
have been made parties. The motion and exceptions ap- 
pear to have been overruled, after various motions and 
amendments not nécessary to be noticed. On May 18, 
1875, the venue of the suit, upon the application of de- 
fendants, was changed to Robertson county. On the 
same day, C. R. Smith, by leave of the court, presented 
and had filed another or new intervention, setting up sub- 
stantially the same facts as in his first plea. Exceptions 
were filed to the plea on several grounds; amongst others, 
that Ackerman ought to have been made a party to the 
suit; that intervenor showed no such privity with the 
judgment or interest in the subject-matter of the litiga- 
tion as would authorize him to interplead. The inter- 
venor again amended his plea May 29, 1877, and the 
defendants renewed their exceptions to the same on that 
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day. These exceptions were not acted upon by the court. 
The case was tried on the 30th day of May, 1877, and the 
trial resulted in a verdict and judgment for the defend- 
ants as against the plaintiff, and verdict and judgment 
in favor of intervenor against defendants, in efiect sub- 
jecting the land, less the homestead, to the payment of 
the amount paid by intervenor at the sheriff’s sale, and 
which discharged the Ackerman judgment. The defend- 
ants appealed, and assign numerous errors apparent from 
the opinion. 


William Ii. Hamman, for appellant. 

I. The necessary parties were not before the court. The 
executors of the will of John T. Wilson, deceased, should 
have been made parties. 

Il. The intervenor showed by his pleading that he had 
no interest in the subject-matter of the suit which would 
be affected by the judgment. Garrett v. Gaines, 6 Tex., 
435; Williams v. Wright, 20 Tex., 499; Pierce v. Massey, 
7 Martin (N. 8.), 196. 

III. Not only did the intervenor have no interest in 
the subject-matter of the suit which could be affected by 
the decree, but whether by possibility he could have any 
cause of action against any one, such as he asserts, de- 
pended altogether upon the result of the original suit 
between plaintiff and defendants, and upon contingencies 
which were in no way involved in the issues made in the 
case, and with which defendants had nothing to do. 

IV. The intervenor’s judgment, if enforced, would not 
protect the defendants in a suit by Wilson on the same 
cause of action. 

V. The purchaser at execution sale, being ‘‘ the active 
party complaining of his misfortune in acquiring a bad 
title under a pretended sale,” cannot be subrogated to the 


rights of the judgment creditor, and recover back the 
Vout. LV —25 , 
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purchase money. Brown‘v. Lane, 19 Tex., 206; Herndon 
uv. Rice, 21 Tex., 458. 

VI. The purchaser at execution sale cannot, by any in- 
dependent action, recover of either of the parties the 
amount of his bid. There is no kind of privity between 
him and the creditor. ‘‘He buys without warranty, at 
his own risk, and for his own gain; if the title is good, 
well; if it is not good, what is there to entitle him to take 
the place of the creditor? Laws v. Thompson, 4 Jones 
(Law), 107; Branham v. St. Josie, 24 Cal., 585; Boggs v. 
Hargrove, 16 Cal., 559; Salmond wv. Price, 13 Ohio, 368; 
The Monte Allegro, 9 Wheat., 616, 644, 648; Smith wv. 
Painter, 5 Serg. & R., 225; Wilder v. Farmers’ Bank, 11 
Serg. & R., 138; 8 Geo., 30; 21 Ala., 288; and authorities 
cited by Chief Justice Roberts in the case of Brown v. 
Lane, supra; Sanford v. McLane, 3 Ohio, 122; Vallier v. 
Lytle, 6 Ohio, 483. 

VII. The appellee ‘‘did not get possession of the land, 
or such title to it, as ever could have matured into a good 
right, the sale being a nullity.” Brown v. Lane, 19 Tex., 
208. 


Davis, Beall & Kemp, for intervenor Smith. 

I. The court did not err in overruling the defendant’s 
exceptions to intervenor’s plea of intervention; the proof 
fully supported said plea; and the charge of the court 
was correct. Howard v. North, 5 Tex., 316; Garrett v. 
Gaines, 6 Tex., 435; Brown v. Lane, 19 Tex., 207; Wal- 
Jace v. Lawless, 45 Tex., 538; Bailey v. White, 13 Tex., 
118; Andrews v. Richardson, 21 Tex., 296; Morton v. 
Welborn, 21 Tex., 773; Dalton v. Rust, 22 Tex., 152; Mc- 
Laughlin, Adm’r, v. Daniel, 8 Dana, 183; Vollies’ Heirs 
v. Fleming’s Heirs, 29 Mo., 152; Springs v. Horan, 3 Jones’ 
Kq. (N. C.), 95; 1 Dev. & Bat. Eq. (Scott v. Dunn); Du- 
four v. Camfrac, 11 Martin, 615. 
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Watts, J. Com. App.—The intervenor was not seek- 
ing to establish any claim or demand against the estate of 
John T. Wilson. The object sought by him was to sub- 
ject the property in the possession of the sole legatee to 
an amount paid by him in discharging a valid incum- 
brance and lien upon that property. This being the case, 
the executors, under the independent will of Wilson, were 
not necessary parties to the suit. 

The validity of the sheriff’s sale to the intervenor Smith 
was directly involved in the suit between Wilson and the 
appellants. Smith had purchased the land at sheriff’s 
sale under a valid judgment, which was a lien upon the 
same. The sale was ineffectual to pass title to the land, 
for the want of a proper description in the sheriff’s deed. 
Smith had conveyed the land to the plaintiff and war- 
ranted the title. It is clear that if the sheriff's sale is to 
be adjudged of no effect in the suit between Wilson and 
the appellants, that this adjudication would render Smith 
liable on his warranty to Wilson. Therefore Smith was 
interested in the subject-matter of the litigation; and as 
that interest was liable to be affected by the judgment 
which would be rendered in the case, he had the right to 
intervene, and set up and have his rights adjudicated in 
that suit. Garrett v. Gaines, 6 Tex., 435; Smith v. Allen, 
28 Tex., 498. 

In the case of Burns v. Ledbetter, 54 Tex., 374, the 
rights of a purchaser at sheriff’s sales, when the judg- 
ment was valid but the sale ineffectual, were fully consid- 
ered by us, and, after a careful review of the authorities, 
we reached the conclusion that, if the purchaser was not 
guilty of fraud in the purchase, he would be entitled to 
be subrogated to the lien of the original judgment which 
his money went to discharge. 

In McDonough v. Cross, 40 Tex., 285, the court said: 
** As he (McDonough) discharged, however, a valid judg- 
ment debt against the estate, which was a charge against 
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the devisees, we think he was subrogated to the rights of 
the judgment creditor, and he could by the prop:r pres- 
entation of his rights have subjected the land to tlic pay- 
ment of the judgment, in preference to any claim upon 
it by the devisees. 

There is no pretense that the Ackerman judgement was 
not a valid debt against the estate, of which Mis. Jones 
was the sole devisee, and constituted a lien upon the land. 
The evidence clearly shows that Smith purchased the 
land at sheriff’s sale and paid the money, whic! was ap- 
plied to the discharge of the judgment; that the sale of 
the sheriff was invalid by reason of his failing to give a 
sufficient description of the land in his deed (to Smith. 
Under such circumstances, Smith had the right to be 
subrogated to the lien of the original judgment upon the 
land, for the amount he had paid in the discharge of 
thesame. Nor were his rights materially affected! by the 
fact that he did not get possession of the land under his 
purchase. If he or his vendee was in possession, the ap- 
pellants could not disturb that possession until they had 
refunded the money paid by him in discharging the judg- 
ment; and if not in possession, he would be entitled to 
be subrogated to the lien of that judgment. [urns v. 
Ledbetter, swpra, and authorities there cited. 

Appellants complain of the charge of the court, because 
it would seem that the court below intended, from the 
language of the charge, to make them individii'!y liable 
for the amount Smith had paid m.discharging tlie Acker- 
man judgment. The language of the charge miclit indi- 
cate such to have been the view of the court, but an 
examination of the decree fully and clearly shows that 
such was not the object or purpose of the court. The 
appellants are not individually bound for any amount to 
Smith; his lien is foreclosed upon the land, and to that 
he must look for a repayment of his money. 

The homestead right of the appellants is not affected 
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by the judgment; the lien is foreclosed upon the land, 
subject to their homestead rights. 
We are of the opinion that the judgment ought to be 
affirmed. 
AFFIRMED. 
{Opinion delivered October 31, 1881.] 





E. R. Netson v. W. R. Epwarps. 
(Case No. 1085.) 

1, CENSUS — CONSTITUTIONAL LAW — COLLECTOR OF TAXES.—In deter- 
mining whether a sheriff elected in 1880 was, under section 16, 
art. VIII, of the constitution of 1876, also ex officio collector of 
taxes by reason of his county containing less than ten thousand in- 
habitants, under the ‘last preceding census of the United States,” 
the list of the enumerator taking the tenth census for the county, 
if duly certified as such, and filed in the office of the county clerk, 
prior to his election, will govern. 

2. MANDAMUS.— It is well established that mandamus is the remedy to 
restore one to an office from which he has been illegally ousted, or 
to place him in possession of one illegally detained, and to cause 
delivery of its papers, books and archives. 


AppEAL from Titus. Tried below before the Hon. B. 
T. Estes. 
[No briefs are on file with the record. ] 


BonneER, ASSOCIATE JUSTICE.— The case as made by the 
original petition of appellee Edwards, plaintiff below, is 
in effect, that, by virtue of having been duly elected 
sheriff of Titus county at the general election held on 
November 2, 1880, he was also collector of taxes, under 
section 16, article VIII, constitution of 1876; said county 
having under the tenth census less than ten thousand 
inhabitants. That he had taken the oath, given the bond 
as collector of taxes, and otherwise qualified fully as re- 
quired by law, and hence was, of right, entitled to the 
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office and the books, papers, etc., belonging thereto, and 
the emoluments thereof. That appellant Nelson, de- 
fendant below, wrongfully and without authority of law 
holds himself out as such collector and is exercising the 
rights, powers, privileges and duties thereof, and has 
wrongfully and illegally seized and taken possession of 
all the books, papers, blanks, furniture and appurtenances 
belonging to the office. He prayed for an injunction to 
restrain Nelson from performing or attempting to per- 
form the duties of the office; that Nelson be required and 
commanded to deliver up said books, etc., and for gen- 
eral relief. Although in the original petition an injunc- 
tion was sought, yet by amendment the action is virtually 
changed to one in mandamus. 

It has long been decided by this court that mandamus 
is a proper writ to restore a party to an office from which 
he has been illegally ousted, or to put him in possession 
of one which is illegally detained from him, and to cause 
its books, papers and archives to be delivered into his pos- 
session. Banton v. Wilson, 4 Tex., 400. 

As thus presented, the pleadings of Edwards set up a 
good cause of action, and the court did not err in over- 
ruling Nelson’s general demurrer. The case, however, as 
made by the evidence, was a different one from that made 
by the pleadings. As shown by the statement of facts, 
Edwards, as alleged, was duly elected sheriff of Titus 
county, but as under the ninth census, taken in 1870, that 
county had over ten thousand inhabitants, Nelson had 
been elected collector of taxes at said election, and had 
duly qualified and been commissioned as such. That in 
fact Edwards had never qualified as collector, as he had 
alleged, but that his bond had been rejected by the gom- 
missioners’ court. Neither the pleadings nor the evidence 
disclosed the ground upon which the bond was rejected. 
It was neither alleged or proven te have been a good and 
sufficient. bond. It may have been rejected because not 
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a good bond, or because, in the opinion of the commission- 
ers, Nelson, and not Edwards, was entitled to the office. 
However this may have been, in our opinion the case as 
made by the evidence was so variant from that made by 
the pleadings as to defeat the right of Edwards to re- 
cover. Hall v. Jackson, 3 Tex., 309. 

Edwards may not have tendered a good and sufficient 
bond in the first instance, and may never do so, and the 
law will not permit him to litigate a mere abstract right 
to an office. If, however, he did tender a good and suffi- 
cient bond, and it was rejected because, in the opinion of 
the commissioners, Nelson, and not Edwards, was en- 
titled to the office, then the proceeding should have been, 
not against Nelson alone, but against the commissioners 
also, to compel the approval of the rejected bond. In 
this way, both the right to the office could have been con- 
tested, and if in favor of Edwards, the appropriate rem- 
edy by mandamus could also have been applied. 

As Edwards may desire to make the additional parties, 
and by proper averments and evidence seek to’ bring 
himself within the view of the law above laid down, 
the case will not be reversed and dismissed, but will be 
reversed and remanded for this purpose. It is therefore 
proper that we indicate our opinion upon one of the 
questions presented by counsel for appellant Nelson, al- 
though appellee Edwards has made no appearance by 
brief or otherwise. This question is, whether, in deter- 
mining the validity of the respective rights of the parties, 
the ninth census, being that of 1870, or the tenth, being 
that of 1880, should govern. The section of the consti- 
tution appealed to is as follows: 

‘‘The sheriff of each county, in addition to his other 
duties, shall be the collector of taxes therefor. But in 
counties having ten thousand inhabitants, to be deter- 
mined by the last preceding census of the United States, 
a collector of taxes shall be elected to hold office for two 
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years and until his successor shall be elected and quali- 
fied.” Const. 1876, art. 8, sec. 16. 

The evidence shows that the list of the enumerator 
taking the tenth census for Titus county was duly certi- 
fied as such, and filed in the office of the county clerk of 
said county, as required by the act of congress. Sec. 6, 
ch. 57, Second Session 46th Congress. By the original 
act to provide for taking the tenth census (sec. 19, ch. 
195, Third Session 45th Congress), the enumeration was 
required to be commenced on the first Monday in June, 
1880, and to be completed and forwarded to the super- 
visor of the proper district by the 1st day of July, 1880, 
By the amended act (sec. 6, ch. 57, Second Session 46th 
Congress), the above list was required to be made and 
filed in the office of the county clerk, by the enumerator, 
immediately after completing the work for his district, 
and the time for making his return was extended fifteen 
days. Hence the list must have been filed in the county 
clerk’s office of Titus county for more than three months 
prior to the election in November, 1880. We have not 
been referred to any law, and none has come under our 
observation, which declares that the census shall not take 
effect until proclamation is made therefor. The act it- 
self says that the enumeration shall commence on the 
first Monday in June, ‘‘and be taken as of that date.” 
Sec. 19, ch. 195, Third Session 46th Congress. 

So far, then, as we are advised, it would seem that, for 
the purposes of the question now before the court, the filing 
the list in the office of the county court would be sufficient 
evidence of the census for that county, in the absence of 
any allegation and testimony that it was not correct. We 
are strengthened in this view in the present case, by the 
fact that we take judicial notice that the county of Titus, 
in 1880, did not include all the territory that it did when 
the ninth census was taken, but that between the dates 
of the ninth and the tenth census a part of this territory 
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was given to the counties of Morris and Franklin. Pasch. 
Dig., art. 411; R. S., arts. 909, 781, 863. Hence, in a 
strict sense, it cannot be said that there had ever been a 
“preceding census” for Titus county as it now exists. 
It will be recollected that under the above section of the 
constitution of 1876, prima facie the sheriff is the col- 
lector of taxes, and that the exception applies to counties 
of ten thousand inhabitants; and that a party, to avail 
himself of this exception, should show that he comes 
within it. Doubtless similar views to the above influ- 
enced the learned judge who presided on the trial below 
to decide in favor of appellee Edwards, but for the error 
indicated in the first part of this opinion, the judgment is 
reversed and the cause remanded. 
REVERSED AND REMANDED. 
[Opinion delivered October 25, 1881. ] 





J. P. FOWLER ET AL. V. J. P. STAGNER ET AL. 
(Case No. 2723.) 


1. WILL — ATTESTING WITNESS.— Where there are but two subscribing 
witnesses to a will, one of whom is, by its terms, a devisee under it, 
such party, by the very act of subscribing it as a witness, avoids the 
bequest; his competency and credibility as a witness to establish the 
will is the result of the nullity of the bequest to him. 

2. WiLL — Copicin.— A willand codicil, the last providing for executors 
only, were both signed at the same time by the testator, both being 
written on the same piece of paper; the witnesses to the will signed 
the same as such but once, it being the intention to attest the ex- 
ecution of the whole will, including the codicil. Held, 

(1) The proceedings, being regular in other respects, the codicil 
was properly executed, and it did not matter on what portion of 
the will the subscribing witnesses signed their names, if the signa- 
tures were affixed after making the codicil, with the purpose to 
attest the execution of the entire will, including the codicil. 


APPEAL from Caldwell. Tried below before the Hon. 
L. W. Moore. 
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Suit brought by the appellants on November 15, 1878, 
contesting the validity of the probate of the will of Susan 
M. Larremore, proved and ordered to be recorded by de- 
cree of the county court of Caldwell county at its April 
term, 1869, praying that it be set aside and the property 
of the estate partitioned among the heirs. The plaintiff 
alleged the invalidity of the will and its probate, for — 

1. That it was not in the handwriting of Mrs. Larre- 
more, and was not attested by two or more credible 
witnesses. 

2. That J. T. Powers was not a credible witness, be- 
cause a principal devisee under the will. 

3. That Mrs. Larremore was unduly influenced to sign 
it by said Powers. 

4. That she was not then of sound mind. 

5. That the codicil was neither attested nor proved as 
required by law. ; 

6. That no notice of the filing was given or published. 

7. That the aftidavit of Laney (one of the subscribing 
witnesses) does not show that Mrs. Larremore was of 
sound mind, or that Mrs. Larremore died in Caldwell 
county, or resided there, or had property there, or any 
other fact showing that the probate court had jurisdic- 
tion, or that the subscribing witnesses signed in presence 
of each other. 

8. That the will was not presented for probate within a 
reasonable time. 

The defendants filed a general denial and alleged the 
regularity of the probate of the will, etc. 

The case was submitted toa jury and a verdict returned 
for the defendants; judgment entered in accordance there- 
with, from which this appeal is prosecuted. 

The assignment of errors was sufficiently specific to 
raise these questions which are presented in the appellants’ 
brief: 

1. The insufficiency of the probate. 
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2. The error of the judge’s ruling upon the admissi- 
bility of witnesses to testify. 

3. The charge of the judge. 

4. The sufficiency of the testimony to support the 
verdict. 

The case will be sufficiently understood from the 
opinion. | 


Jones & Sayers and Russell, for appellants. 

I. By reference to the will, it will be seen that it is at- 
tested by but two witnesses; one of whom, J. F. Powers, 
was not only appointed an executor, but was also the 
principal legatee. An essential requisite of a will being 
that it shall have been executed in the presence of two 
credible witnesses, with their signatures as such, it be- 
comes a question as to what constitutes credibility as in- 
tended by the statute. We are inclined to the opinion 
that, in this instance, the word has a dual meaning, con- 
veying not only the idea of trustworthiness, but also that 
of competency; that is, a witness must not only be un- 
impeachable in point of veracity, but he must be wholly 
disinterested. Redfield on Law of Wills, part 1, ch. VI, 
$3 2-6. If this be the proper interpretation of the term, 
we respectfully submit that there must be at least two 
credible witnesses to every will not written by the testator 
himself. That there is one credible witness by whom the 
facts necessary to be proven must be established will not 
be sufficient, for the law requires two. Art. 5361, Pasch. 
Dig. That a legatee in a will is not such a person as the 
statute considers a credible witness, we have but to refer 
to art. 5870, Paschal’s Digest of the Laws of Texas, in 
which just such an emergency as has arisen in the cause 
under consideration is expressly provided for. The cred- 
idility of a witness who may also be a legatee can only be 
restored by his forfeiture of every interest dependent on 
the will. The case of Nixon v. Armstrong, 38 Tex., 296, 
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is decisive. But it may be insisted that, inasmuch as 
one of the witnesses is not interested in the will, and that 
it is by the evidence of this witness that the will has bees 
probated, art. 5370 of the statute does not apply. Taking 
the entire act relative to wills into consideration, we can- 
not think that the article last cited is so limited in its 
operation. If it be necessary that the will should be at- 
tested by two credible witnesses, and the word ‘‘ credible ” 
has not the dual signification which we have endeavored 
to attach to it, then there was no necessity for the enact- 
ment of art. 5370, and the law-making power has been 
guilty of a tautology. To such a conclusion the judicial 
department will not go if it can be avoided. It has been 
the uniform policy of this court to abstain as much as 
possible from so invidious a criticism upon a co-ordinate 
branch of the government. We therefore take it that 
Powers, the testator of the appellee, was not such a wit- 
ness as the law requires to render an instrument of the 
character which the one under consideration purports to 
be, valid, and, there being only two witnesses to it, the 
will must utterly fail for want of the proper attestation. 


J. P. Fowler, also for appellants. 
[No briefs on file for appellees. } 


QuINAN, J. Com. App.— The decree of the county court 
of Caldwell county, admitting to probate the will of Mrs. 
Larremore, was the judgment of a court having general 
jurisdiction over the probate of wills, and is conclusive 
and unimpeachable upon any collateral attack. Every 
presumption will be indulged in its favor. That decree 
will stand until set aside by a proceeding had directly for 
that purpose. And in such proceeding, the burden of 
proof is upon the party seeking to establish the invalidity 
of the willor its probate. Freeman on Judgments, 319a, 
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608; Guilford v. Love, 49 Tex., 115; Steele v. Renn, 50 
Tex., 482; Beazley v. Denson, 40 Tex., 436. 

In this suit, brought directly for that purpose, the facts 
of the residence of Mrs. Larremore and her death in 
Caldwell county, and consequently that the court had 
jurisdiction, were shown. The proof was also abundant 
to establish her sanity; that she executed the will and 
dictated it; that she was of lawful age, and that it was 
attested by witnesses of lawful age, who subscribed it as 
such in her presence. In fact there was no proof of the 
absence of any circumstance necessary to the due execu- 
tion of the will, or of the existence of any fact to inval- 
idate it, unless it be that the will is attested by only two 
witnesses, and one of these, Powers, is a devisee under 
the will and appointed one of the executors. And this 
presents the important question in the case: Was this will 
duly executed? 

The statute of wills declares it in effect essential to the 
validity of. a will, that, if it be not wholly in the hand- 
writing of the testator, it shall be attested by two or 
more credible witnesses, above the age of fourteen years, 
subscribing their names in his or her presence. A credible 
witness is a competent witness. Redfield on Wills; Lewis 
v. Aylott, 45 Tex., 190; Nixon v. Armstrong, 38 Tex., 
298. One who is interested as taking under the will is 
incompetent to testify to establish it. And this is true 
notwithstanding any general law removing the disability 
of witnesses on the ground of interest. The law at the 
time of the execution of this will, and the law now, pro- 
vides how, and in what case, and with what effect, a 
will which is attested by a witness who is named a bene- 
ficiary therein, may be proved by such witness. Such a 
provision would be useless were it not that competency 
and credibility in the meaning of the statute are the 
same thing, and that without this provision such witness 
could not in any case testify. 
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The tenth section of the statute reads: ‘‘If any person 
shall subscribe his name as a witness to a will in which 
any bequest is given to him, if the will cannot be other- 
wise proved, the bequest shall be void, and such witness 
shall be allowed and compelled to appear and give testi- 
mony on the residue of the will, in like manner as if no 
such bequest had been made,” etc. 

This section did not repeal’ or qualify the first section of 
the act. A will is still invalid unless attested by two dis- 
interested witnesses who take nothing under it. Nor is 
the will void because attested by one to whom a bequest 
is made. The policy of the statute is to prevent frauds, 
imposition or deceit, by providing that these dispositions 
of property, usually made in ill-health or at the near 
approach of death, and under circumstances peculiarly 
liable to imposition, shall be fairly made in the presence 
of at least two wholly disinterested persons; and also it 
is its policy to uphold the right of a testator to make such 
dispositions and prevent their failing because of the in- 
competency of the witnesses, by reason of any bequest 
left them by the will; and this it effects by declaring such 
bequest void. 

Now here the will of Mrs. Larremore cannot be estab- 
lished should the attesting witness Powers take anything 
under it, because it would lack the necessary legal num- 
ber of competent witnesses. The execution of it may in- 
deed be proved by the oath of one witness, the witness 
Laney, who is wholly disinterested, but that proof would 
simply show the will invalid, when it appeared that Pow- 
ers was both witness and legatee under it, unless we hold 
that by the very fact of Powers subscribing this will, 
there being but two attesting witnesses, the bequest to him 
in the will was avoided, and that he was therefore com- 
petent. It was not necessary that Powers should be 
called or compelled to testify, or that he should execute a 
release, but it was essential that he should take no inter- 
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est under the will, and that is effected by operation of the 
law. 

We believe this the fair construction of the statute. 
The language of the section quoted, ‘‘if the will cannot 
otherwise be proved,” must be understood as meaning if 
the will cannot otherwise be established as a valid will; 
not that proof of its execution by one witness would dis- 
pense with proof of its attestation by two competent wit- 
nesses, or that a willis well executed if attested by one 
disinterested witness though all the other subscribing wit- 
nesses are parties in its maintenance and beneficiaries 
under it, who cannot be called to testify with respect to 
its execution, so long as the one witness can be produced, 
but will continue to claim and hold under it. 

We conclude, that, although the will of Mrs. Larre- 
more was well proven, the bequest to Powers was void. 

We are sustained in the views we have expressed by the 
case of Nixon v. Armstrong, 38 Tex., 29. But we need 
in this case intimate no opinion as to the effect or result 
had there been to this will other witnesses than Laney 
and Powers who were also interested. 

It follows, then, in the present case from what we have 
said, that the charge of the judge to the jury, though 
doubtless, as far as it goes, good law, was, however, erro- 
neous in failing to present to them the effect of the statute 
upon the bequest to Powers. They should have been in- 
structed that his competency and credibility as a witness 
was the result of the nullity of the bequest to him. 

The effect of the verdict of the jury and the judgment 
of the court is to establish the will without avoiding the 
bequest, and the judgment should therefore be set aside. 

It is not necessary to notice more specifically the errors 
assigned upon the judge’s charge, or the overruling the 
motion for a new trial. 

The objection made to what is styled in the will a cod- 
icil, as not properly executed, we are of opinion is not 
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well taken. It appears from the testimony that this 
clause, which simply provides far the appointment of ex- 
ecutors, was written at the same time as the body of the 
will, upon the same paper, subscribed at the same time by 
Mrs. Larremore, and that the attestation by the witnesses 
was made after its execution, and with the intention of 
attesting the execution of the whole will. It was not 
material, we think, in what part of the instrument they 
signed their names as witnesses, if that were done after 
the subscription and acknowledgment of it by the tes- 
tator, and with the purpose of attesting it as subscribing 
witnesses. 1 Redfield on Wills, 233; Roberts v. Phil- 
lips, 4 El. & BL, 450. The determination now, however, 
of the validity of the attestation of this part of the will 
is not very material. Theestate of Mrs. Larremore has 
been, it appears, so far administered that it only remains 
to partition the property among those entitled to it. The 
acts of the executors acting under the will as probated 
would not be invalidated because their appointment was 
afterwards held irregular. 

The objection made to reading the deposition of Mrs. 
Tuttle is frivolous. The signature of the officer, ‘‘D. R. 
Conley, clerk, by Chas. R. Beatty, deputy,” sufficiently 
indicates that Beatty was deputy clerk. This is the point 
made by the objection. 

An exception was taken te the action of the court in 
refusing to permit the plaintiff David Larremore to testify. ' 





' From the bill of exceptions, we cannot say what was the nature of 
the conversation with the deceased which it was sought to give in evi- 
dence, nor what transaction it was intended to prove. It is to he ob- 
served, however, that the statute now (art. 2248) excludes the party 
from testifying only “in actions arising out of a transaction with the 
decedent.” As to all other subjects the party isa competent witness; 
and it is not perceived why (if such were the object of his testimony) 
Larremore was not as competent as any other witness to speak of acts 
or conversations with Mrs. Larremore, tending to throw light upon her 
mental condition, or to show her testamentary capacity. 
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We have considered all the questions raised upon the 
record material to the controversy. For the reasons in- 
dicated, we are of opinion the judgment should be re- 
versed and the case remanded. 


REVERSED AND REMANDED, 


[Opinion delivered October 10, 1881.] 





BENJAMIN FULTON ET AL. V. MARY E. ROBINSON ET AL. 
(Case No. 2999.) 


1. STATUTE OF FRAUDS — CONSIDERATION.— The following receipt: ‘‘ Re- 
ceived of James Henderson three hundred dollars, in part payment 
of a certain tract of land, being my own headright, lying on Rush 
creek, in the cross timbers, this 23d March, 1859.” (Signed) Israel 
Earles:” Held, 

(1) That it was a sufficient written memorandum of a contract for 
the sale of land, though in the form of a receipt. 

(2) To comply with the statute of frauds, the written memoran- 
dum of a contract for the sale of land should be so certain within 
itself, or by reference to other writings referred to, in regard to 
parties and subject matter, that specific performance may be en- 
forced without a resort to parol testimony. 

(8) Under such a receipt the consideration may be proved by 
parol. 


APPEAL from Tarrant. Tried below before the Hon. 
H. Barksdale. 

July 2, 1874, Mary E. Robinson and Sarah J. Choat 
(joined with their husbands), as heirs of Israel Earles, 
brought suit in ‘‘ trespass to try title” for three hundred 
and twenty acres of land against Benjamin Fulton and 
Charles Harold. 

July 13, 1874, defendants demurred and pleaded not 
guilty. 

July 13, 1875, amending, defendants alleged that on 


23d of March, 1859, one James Henderson bought of the 
Vou. LV — 26 
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said Israel Earles the land sued for for $1,120, of which 
$300 was paid at the date of the purchase, and the bal- 
ance, $820, February 11, 1860, to Russell, administrator 
of Earles, which purchase was evidenced by a receipt in 
writing, being a receipt which will be found set forth in 
the opinion. 

That on February 11, 1860, Russell, administrator of 
Israel Earles, under an order of the probate court, made 
at its January term, 1860, requiring him to do so, exe- 
cuted to Henderson a deed for the land; that the money 
by him paid to Russell ($820) was duly accounted for 
by Russell as administrator, and that the plaintiffs re- 
ceived full benefit of the same in the distribution of 
the estate; that Henderson, at the date of the purchase, 
took actual possession of the land, which possession 
was surrendered to him by Israel Earles, and that Hen- 
derson and those under him had erected thereon valu- 
able improvements. Defendant further pleaded limita- 
tion of three and five years. 

The statement of facts shows, on the part of plaint- 
iffs, a patent for the land sued for, and proof of heirship. 

Defendants proved the proceedings in the probate court, 
consisting of Henderson’s petition to the probate court for 
title, upon the receipt, offering to pay the remainder of 
the purchase money. The administrator, Russell, accepted 
service of citation, and the court by decree ordered the 
administrator to execute a bond for title on payment, and 
at a subsequent term an order for title and administra- 
tor’s deed was shown for the land to Henderson. 

Russell testified that Earles told witness, when in his 
last illness, and a short time before his death, that he had 
sold the land to Henderson, and had turned over the ten- 
ant to him; had not made a deed; this seemed to trouble 
him; that Henderson had paid part of the money. Wit- 
ness himself collected $820 as administrator of Earles, of 
Henderson; the money was paid in coin, and the coin was 


‘\ 
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paid by witness over to the guardians of the children of 
Earles, including the plaintiffs. 


Terrell & Walker, for appellants. 


Smith & Jarvis, for appellees. 

I. The receipt relied upon by appellants to establish a 
contract of sale by Earles to Henderson is fatally defect- 
ive, in this: it contains no formal promise to convey, nor 
does it sufficiently state the terms of a contract to take 
it out of the statute of frauds, or to imply a promise to 
convey. It does not fix the price of the land, nor does it 
refer to any other writing fixing the price. Henderson, 
after Earles’ death, fixed the deferred payment, by oral 
testimony, at $820. This could not be legally done. See 
Ellis v. Deadman, 4 Bibb, 466, a case exactly in point; 
Parkhurst v. Van Cortland, 1 Johns. Ch., 278; 6 Blackf., 
21; 1 McCord, 425; Peters v. Phillips, 19 Tex., 74. In the 
case cited by appellants from 10 Tex., 444, possession was 
taken under the contract, and all the purchase money had 
been paid in the life-time of Vaughn. 

II. There being no contract in writing for the sale of 
the land, and no promise in writing to convey, the pro- 
bate court had no jurisdiction, and its proceeding, in- 
cluding Henderson’s petition and the decree rendered 
thereon, was and is null and void. There being no juris- 
diction, the court could not lawfully render any decree 
that would in any way affect the rights of appellees, or of 
their father’s estate. 

III. The payment of the $820 to the guardians of ap- 
pellees, if indeed such payments were ever made, could 
not estop the appellees without the further proof that 
they, with knowledge of the facts, had received the 
money, or other thing of value in lieu thereof, from 
their guardians after obtaining their majority. Rorer on 
Judicial Sales, secs. 452, 455. 
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BONNER, ASSOCIATE JUSTICE.—If the receipt given by 
Israel Earles, deceased, to James Henderson, was such 
written agreement of the sale of the land therein men- 
tioned as gave to the county court of Tarrant county 
jurisdiction to make the order directing 8. B. Russell, as 
the administrator of Earles, to make the deed to Hender- 
son, under the statute then in force (Pasch. Dig., 1313), 
then the deed made by the administrator, Russell, to Hen- 
derson constituted such legal title as would defeat the 
claim of plaintiffs as the heirs of Earles. 

This receipt is as follows: ‘‘ Received of James Hen- 
derson three hundred dollars, in part payment of a cer- 
tain tract of land, being my own headright, lving on 
Rush creek, in the cross timbers, this 23d March, 1859. 

‘*TSRAEL EARLES.” 

The mere fact that it was in the form of a receipt 
would not of itself defeat it as a memorandum of con- 
tract for the sale of land, if sufficient in other respects. 
Dial v. Crain, 10 Tex., 553; authorities cited in Peters v. 
Phillips, 19 Tex., 74. 

Under the decision in the case of Peters v. Phillips, 

the memorandum would be sufficient under the above 
statute, if it was such as required by the statute of frauds. 
Pasch. Dig., art. 3875. 
_ The general rule has often been announced in other 
courts as well as our own, that the memorandum under 
the statute of frauds should be so reasonably definite and 
certain within itself, or other writing referred to, as to 
parties, consideration and subject-matter, that specific 
performance can be enforced without a resort to parol 
testimony. 

The cases in our own reports must be construed with 
reference to the question then under consideration, and 
the settled construction given to the statute by this court. 

Following the line of our decisions, it is said in Thomas 
v. Hammond, that, in this state, the rule is settled that it 
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is not necessary that the consideration of a contract for 
the sale of lands should be expressed in writing. 47 Tex., 
55; Ellett v. Brittain, 10 Tex., 208; Atkins v. Watson, 12 
Tex., 199. 

In the elaborate opinion by Chief Justice Hemphill, in 
the above case of .Ellett v. Brittain, the authorities upon 
a kindred question to the one now before the court were 
reviewed, and the construction given to the statute in 
Packard v. Richardson, 17 Mass., 124, that the consider- 
ation need not be expressed in the writing, but might be 
proved by parol, was adopted; and it was said that the 
weight of American authority did not coincide with the 
rule to the contrary in Warn v. Walters, 5 East; and 
that laterly the force of this last named case had been 
much weakened in England. 

The receipt being sufficiently certain in other respects, 
as to the parties and subject-matter, and as under the 
above authorities the consideration could be proven by 
parol, it constituted such memorandum as was sufficient, 
under the statute, to give jurisdiction to the county 
court. In deciding otherwise there was error in the 
judgment of the court below, for which it must be re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered October 11, 1881. ] 





L. T. EDWARDS AND ELMER & BREEN V. B. J. NorRTON. 
(Case No. 1077.) 


1. EXECUTION SALE — RECEIVER.— Property in the hands of a receiver, 
pending litigation, is not subject to levy and sale until after a final 
decree is rendered in the cause. A purchaser at a sale under an 
execution issued from the supreme court, for costs, and levied upon 
such property, acquires no title while the property is in the hands 
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of the receiver. Under any other rule, the whole fund might pass 
from the receiver before a final decree. 

2. EXECUTION SALE.— An uncertain equitable interest in land is not 
subject to sale under execution. Such asale would involve ruinous 
sacrifice to the debtor, without effecting the purpose of the law in 
satisfying the claims of creditors. 

3. CONTINUANCE — PURCHASER PENDENTE LITE — INTERVENOR.— A pur- 
chaser pendente lite who intervenes in the cause is not entitled, on 
the ground that he is a necessary party, to claim any better attitude 
in the case than any other intervenor. He has no right to a con- 
tinuance of the cause. 

4. EVIDENCE.— A purchaser of the interest of a litigant, pendente lite, 
who intervened in the cause, objected to the reading in evidence of 
the deposition of him whose interest he claimed to have purchased, 
but who was still a party; claiming that no title passed by the sale. 
The depositions were irregular, but were offered by the adversary 
as proof of handwriting of the deponent. Held, that the objection 
was properly overruled. 


APPEAL from Wood. Tried below before Hon. C. B. 
Kilgore, special judge. 

On the 19th of July, 1875, B. J. Norton, appellee, filed 
his petition in the district court of Wood county against 
L. T. Edwards, for specific performance of a parol con- 
tract to convey lot No. 11, in block No. 3, in the town of 
Mineola, Wood county, Texas. 

On September 3, 1875, plaintiff filed an amended peti- 
tion, setting out his cause of action, alleging possession, 
the payment of the purchase money, and the making of 
valuable and permanent improvements under the parol 
contract; charging that defendant Edwards was insolvent 
and was collecting the rents; that they would be wasted, 
and praying for injunction and the appointment of a 
receiver during the pendency of the suit. 

On September 3, 1875, the judge granted the writ of 
injunction. 

On March 10, 1876, J. P. Harrison was by the court 
appointed receiver ‘“‘to take charge of the property in 
controversy, rent the same, and collect the proceeds 
thereof.” The receiver gave bond. 
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Defendant Edwards answered a general denial, and 
pleaded in offset and reconvention an account for goods 
furnished. 

Judgment for plaintiff. Defendant appealed, and the 
judgment was reversed and the cause remanded. 

Afterwards, on December 16, 1880, Elmer & Breen filed 
a petition in district court, charging that on September 9, 
1875, they purchased from defendant the property in con- 
troversy, and had paid him for it, and received his deed 
with general warranty, and claimed the property and its 
rents. They charged that their vendor, Edwards, was 
insolvent, and that if the rents were paid to him they 
would be lost to them. They claimed the property against 
both plaintiff and defendant. They alleged that on July 
2, 1878, they purchased the property at sheriff's sale under 
an execution against plaintiff's portion, issued from the 
supreme court of Texas, from the judgment mentioned 
above. Wherefore they asked leave to intervene. No 
leave to intervene appears to have been granted by the 
record, but they were afterwards recognized in the pro- 
ceedings as intervenors. 

On the 3ist day of May, 1881, plaintiff filed his second 
amended original petition, in which he more succinctly 
set out his cause of action, embracing a parol contract 
with defendant Edwards on or about the 10th day of July, 
1873; his being put in actual possession of the property 
under that contract; his paying the purchase money con- 
tracted for; making permanent and valuable improve- 
ments on the property; defendant's ability to make hima 
title, and plaintiff's demand for one, and defendant’s re- 
fusal, with statement of rents, etc. 

On May 31, 1881, plaintiff filed a supplemental petition, 
among other things excepting to the portion of interven- 
ors’ petition setting up title by sheriff's deed to the prop- 
erty, because their petition shows on its face that at the 
date of such sale the property was in custodia legis, and 
not subject to forced sale. 
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The court sustained this exception. Verdict and judg- 
ment for Norton. 

On the trial a charge was asked embracing the follow- 
ing proposition in substance: 

**To authorize specific performance of a verbal contract 
for the sale of land, the contract must be clearly alleged 
and proven, and the unaided evidence of the purchaser is 
not sufficient to support such decree; and if the party 
claiming such specific performance permits the other 
party to hold adverse possession of the land for a period 
of more than one year before he asserts title by institu- 
tion of a suit for the recovery thereof, it would be unrea- 
sonable delay and bar such recovery.” Other features are 
apparent from the opinion. 


W. S. Herndon, for appellants. 

I. Real estate, the subject of controversy, put in the 
hands of a receiver to hold possession and collect the rents 
and profits, may be sold at sheriff’s sale pending the re- 
ceivership, because the purchaser takes the title subject 
to the possession of the receiver and the result of the 
suit, and may set this title up in the same suit as against 
the party to which title would have been adjudged. R.S., 
art. 2291; id., arts. 23038, 2316; Andrews v. Richardson, 21 
Tex., 297; Morton v. Welborn, 21 Tex., 772; Frederick v. 
Hamilton, 38 Tex., 338; Woolford v. Overton, 13 Am. 
Dec., 134; 19 Am. Dec., 128; Jackson v. Ramsey, 15 Am. 
Dec., 251. 

II. Elmer & Breen were not merely intervenors. They 
were necessary and proper parties defendant, and of right 
were entitled to continue the suit as such. The showing 
for the first continuance was within the terms of the 
statute and left the court no discretion to refuse it. R. §S., 
art. 1277; Van Brown v. State, 34 Tex., 186; Jordan v. 
Robson, 27 Tex., 612; Baldessore v. Stephanes, id., 455; 
Jenkins v. State, 30 Tex., 444; Fowler v. Buckner, 23 
Tex., 84; Goodson v. Johnson, 35 Tex., 622. 
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IIT. A deposition once suppressed cannot be used in 
evidence on the trial of the same cause, over the objec- 
tion of the party at whose instance it was quashed; nor 
can it be used as an admission of a party who has parted 
with all interest in the subject matter of the suit, so as to 
bind the party who has become the owner of such inter- 
est. Wharton on Evidence, vol. 2, sec. 1207, and cases 
cited. 

IV. To authorize specific performance of a verbal con- 
tract for the sale of land, the contract must be clearly 
alleged and proven, and the unaided evidence of the pur- 
chaser is not sufficient to support such decree; and if the 
party claiming such specific performance permits the other 
party to hold adverse possession of the land for a period 
of more than one year before he asserts title by institu- 
tion of a suit for the recovery thereof, it would be un- 
reasonable delay and bar such recovery. Ann Berta 
Lodge v. Martha Leverton, 42 Tex., 19; 48 Tex., 91. 


Wellborn, Leake & Henry, N. W. Finley and Z. M. 
Wright, for appellee. 


GovuLp, AssocriaATE JuSTICE.— By reference to the re- 
port of this case when formerly before this court (48 Tex., 
291), it will be seen that it was a suit instituted July 19, 
1875, by Norton against Edwards, to enforce specific per- 
formance of a parol sale of a town lot, and to recover 
rents collected by Edwards. On the application of plaint- 
iff, the premises were placed in charge of a receiver, with 
instructions to rent the same and collect the rents. After 
the reversal of the former judgment in favor of Norton, 
Elmer & Breen intervened, alleging a purchase and deed 
from Edwards on September 9, 1875; that Edwards was 
insolvent, and claiming that the rents be paid over to 
them. They also alleged a purchase on July 2, 1878, at 
a sale under execution for costs against Norton, issued 
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from this court. The court sustained exceptions to so 
much of the petition of intervention as set up title under 
this execution sale, on the ground that the premises were 
not subject to levy and sale whilst in the custody of the 
court. The trial resulted in a verdict and judgment for 
Norton, and the first proposition presented by appellant 
denies that real estate in the hands of a receiver to hold 
possession and collect the rents is protected froi.. levy. 
It is urged that a levy on real estate leaves the possession 
undisturbed, and that the purchaser takes the title of the 
defendant in execution subject to the possession of the 
receiver and the result of the suit. In the case of Wis- 
wall v. Simpson, 14 Howard; pp. 66-8, this argument was 
said not to meet the objection; that the court must ad- 
minister the fund in its hands ‘independently of any 
rights acquired by third persons pending the litigation. 
Otherwise (it is said) the whole fund may have passed out 
of its hands before the final decree, and the litigation be- 
come fruitless.” In that case the sale was declared illeg:.! 
and void. See also Freeman on Executions, sec. 129; 
High on Receivers, sec. 163. Appellants have produced 
no authority supporting such a sale made without the 
leave of the court, whose receiver was in possession of 
the premises, and we see no sufficient reason why the 
rule should be relaxed so as to facilitate execution sales of 
real estate in litigation. 

It is suggested by appellee that Norton’s interest was a 
mere equity, not subject to forced sale, and the case of 
Henricks v. Snediker is referred to in support of the 
proposition. 30 Tex., 296. In that case it is said: “If un- 
certain interests of this sort are the subject of sale under 
execution, evidently they must be made at ruinous sacri- 
fices to debtors, and without effecting the purpose of the 
law in satisfying the claims of creditors.” We are inclined 
to the opinion that this objection to the sale is also well 
taken. 
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The second error complained of is that the court over- 
ruled an application for a continuance made by the inter- 
venors Elmer & Breen. Appellants claim that Elmer & 
Breen were not mere intervenors, but were necessary par- 
ties, and entitled to continue the suit assuch. Their pur- 
chase from Edwards was nearly two months after the 
institution of the suit, and the court below correctly 
treated them as ‘‘in no better condition than the defend- 
ant,” and in its charge rightly told the jury that they 
could recover only in case the ‘‘ verdict as between the 
plaintiff and defendant Edwards should be for the de- 
fendant.” Having purchased pendente lite, we think they 
did so at their peril; and so far from being necessary par- 
ties, they occupied as intervenors a less favorable position, 
and were less entitled to delay the case, than if their 
rights had accrued prior to the litigation. For this rea- 
son they were in no condition to claim a continuance of 
the case. 

Yor a like reason they cannot complain because the 
court, after having, at their motion, suppressed the depo- 
sitions of Edwards taken at his own instance, because of 
informality in the indorsement, allowed plaintiff, after 
proving the handwriting of Edwards, to read his answers 
to those depositions, as admissions by him. The objection 
is, that the admissions of Edwards, made after he had 
parted with all interest in the subject matter of the suit, 
were not evidence against them. But Edwards was still 
a party defendant, and his answers to interrogatories 
irregularly taken, like any other admission of his, were 
good evidence against him. Lacoste v. Bexar Co., 28 
Tex., 422; 1 Greenleaf on Ev., sec. 552. As the answers 
were admissible against Edwards, and as the intervenors 
stood in his shoes, their rights being wholly dependent on 
his, no injury to them could result. 

The charge of the court embraced substantially so 
much of the charges asked as we think should have been 
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given. The position that the suit would be too late after 
one year’s adverse possession has not been supported by 
any citation of authority. ‘The verdict of the jury did 
not rest on the unsupported testimony of the plaintiff, as 
on the former trial. In various material particulars tend- 
ing strongly to establish his version of what transpired 
between him and Edwards, his testimony is corroborated 
by that of different witnesses. It is true that he is con- 
tradicted in other material points by other witnesses. But 
the jury have settled this conflict by their verdict. and 
that verdict should not be disturbed. 

The judgment is affirmed. 

AFFIRMED. 
[Opinion delivered October 14, 1881.] 





MILLER, BitLups & Co. v. Morris, RAGSDALE & SIMPSON. 
(Case No. 1081.) 


1. PRACTICE IN DISTRICT COURT.— When an amended pleading is filed, 
of which opposing counsel has notice, and after having had time to 
examine the same, they announce ready for trial, the supreme court 
will not on appeal regard a refusal of the district judge to permit 
a withdrawal of the announcement of ready for trial to allow time 
to prepare further pleading, as being such an abuse of discretion as 
to authorize a reversal. 

2. COVENANT IN LEASE.— A clause in a lease by which the lessees agree 
“*to give peaceable possession of the said shops, oxen, wagon, 
houses, mill and gin, in as good condition as when delivered to them; 
that is to say, in good running order, ordinary wear and tear ex- 
cepted,” does not, in theabsence of negligence, bind the lessee to 
rebuild in case of casual destruction of the property, by fire, or make 
them responsible in damages for the loss. 


APPEAL from Anderson. Tried below before the Hon. 
Peyton F. Edwards. 
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Suit was brought by the appellants against the appel- 
lees, to recover from them the alleged value of houses and 
machinery at Nechesville, Texas, known as the Miller, 
Billups & Co. gin factory and mill, situated on the town 
lots of the appellants, in the town of Nechesville. 

Appellants averred in their petition, that, as surviving 
partners of Messrs. Miller, Billups & Co., they did on the 
12th day of April, 1878, enter into a written contract with 
the appellees to lease them the property, in words and 
characters as follows: 

‘**This instrument of lease, made the 12th day of April, 
1878, witnesseth that R. J. L. Morris, T. 8. Ragsdale and 
L. V. Simpson, of Nechesville, county of Anderson and 
state of Texas, hath rented from Miller, Billups & Co., of 
Nechesville, aforesaid, one-fourth capacity of their shops, 
situated in said town of Nechesville, one yoke of oxen, 
one wagon and three dwelling houses, until the 1st day 
of January, 1879; for which they agree to pay to the said 
Miller, Billups & Co. the sum of thirty-three and 33-100 
dollars per month, due and payable at the expiration of 
each three months, at Nechesville. Also, their grist mill 
and cotton gin, for the use of which for the length of 
time before specified, they (Morris, Ragsdale & Simpson) 
agree to pay to Milier, Billups & Co. thirty-five per cent. 
of all toll corn and cotton realized from same at the 
expiration of above specified time. The said Morris, 
Ragsdale & Simpson agree to give the said Miller, Billups 
& Co. peaceable possession of the said shops, oxen, wagon, 
houses, mill and gin in as good condition as when deliv- 
ered to them; that is to say, in good running order, ordi- 
nary wear and tear excepted. In testimony of which we 
sign, seal and deliver this instrument in the presence of 
W. W. Owen. 

(Signed) *“R. J. L. Morris, 


“TT. S. RAGSDALE, 
**L. V. SIMPSON, 
** MILLER, BrtLups & Co.” 
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Appellants averred that, by virtue of said contract of 
lease, said Miller, Billups & Co. obligated themselves to 
deliver to appellees the full, complete and exclusive pos- 
session and control of the lots, shops, oxen, wagon, 
dwelling houses, mill and gin houses, tools, apparatus, 
machinery, from the 12th day of April, 1878, until the 
ist day of January, 1879; that at the expiration of said 
lease they were bound to give Miller, Billups & Co. pos- 
session of said property in as good condition as when de- 
livered to them; that is to say, in good running order, 
ordinary wear and tear excepted; thereby obligating 
themselves to rebuild and replace said shops, houses, tools 
and apparatus, machinery, etc., in case the same was de- 
stroyed, or to pay the value thereof, on the Ist day of 
January, 1879. That whilst said property was in the 
possession of appellees, on the 2d day of November, 1878, 
the appellees allowed the shops, houses and tools of Mil- 
ler, Billups & Co. to be destroyed by fire, and the machin- 
ery to be greatly damaged, the ownership of the property 
being still in Miller, Billups & Co. That appellees refused 
to replace or rebuild said property, or to pay the value 
thereof, on the 1st day of January, 1879. Appellants in- 
cluded in their petition a second count, wherein they 
charged that appellees, on the 2d day of November, 1878, 
by their gross negligence and carelessness, permitted the 
property, whilst in their possession, to be destroyed and 
damaged by fire, and prayed for the value of property de- 
stroyed by fire, and for damages to the property injured 
by the fire. 

Appellees in their amended original answer pleaded: 

First, to the court, a general exception, and special ex- 
ceptions to the petition of appellants, all of which were 
overruled. 

Second, a general denial. 

Fourth, a special plea in answer to appellants’ second 
count in his petition, averring that if plaintiffs’ gin fac- 
tory was destroyed by fire on the 2d day of November, 
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1878, that the fire did not occur by reason of the negli- 
gence of appellees, and that it grew out of the defective 
construction and material of which the gin shop, sheds 
and factory were constructed by plaintiffs; that the fire 
was the result of the use, natural wear and tear of the 
gin factory; that appellees took the same care in the pres- 
ervation of the property that a prudent man does or- 
dinarily of his own property, and that appellees had 
property of their own in the factory, at the time of its 
destruction, of the value of $2,000, which was totally 
destroyed. That the property was destroyed by an acci- 
dental fire, and said accidental fire was the natural and 
immediate result of the wear and tear of the machinery 
in their ordinary and common use. That at the time of 
the destruction of the property the machinery was sta- 
tionary, and had been so for some time, and was not 
being used by them at all. 

Sixth, a special plea, that if appellees ever did enter 
into a contract with the appellants to repair or rebuild the 
gin factory, machinery, etc. (and this they denied), tliat 
the covenant run with the land to which the gin factory, 
etc., was affixed; and that at the date of filing suit by 
appellants, the appellants were not the owners of the 
land to which the gin factory, etc., were affixed, either in 
fee, for years or for life. 

The appellants’ petition at the fall term of the court, 
1880, was held insufficient, and they obtained leave to file 
an amended original petition at that term of the court. 
The amended petition was not filed until the day the case 
was regularly called for trial, and on the same day ayel- 
lees filed an amended original answer, which the attorney 
for appellants had time to examine, and afterwards an- 
i. anced ready for trial. 

The issues of fact were joined, and the court submitted 
to the jury the following special issues: 

First issue: Did the defendants, Morris, Ragsdale & 
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Simpson, lease the property named in the petition from 
plaintiffs; and if so, did said lease pass to the exclusive 
control and possession of the whole of said property, 
mills, engines, machinery and houses? 

Second issue: Was said property, or any part thereof, 
destroyed or damaged by fire while in the possession of ’ 
defendants, under said lease? 

Third issue: What was the value at the time of the 
burning, of the property, if any, and the damage done to 
that, if any, damaged by the fire and not destroyed? 

Fourth issue: Was the fire caused by the culpable neg- 
ligence of the defendants? : 

To the first issue the jury responded that the defend- 
ants had one-fourth capacity of the gin shops and exclu- 
sive control of all other property named in the lease. 

To the second issue the jury responded that the prop- 
erty was destroyed by fire while in possession of the 
defendants. 

To the third issue the jury responded that the property 
at the time of the fire was of the value of $3,450, and 
the damage done to property injured by fire and not de- 
stroyed was $300. That total amount of property dam- 
aged and destroyed while in the exclusive control and 
possession of the defendants by virtue of the lease was 
$2,150. 

To the fourth issue the jury responded that they found 
that the fire was not caused by the negligence of the de- 
fendants, and that they are not liable for any damage 
caused by said fire. 

Upon the said findings the court rendered a judgment 
for the appellees. 


T. J. Williams and Posey, Bussey & Hennisberger, for 
appellants. 

I.. . . Underseventh assignment. The written in- 
strument, or lease, here sued on, after describing the 
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property leased and the terms, concludes with the follow- 
ing covenant: “‘ At the expiration of the above specified 
time, the said Morris, Ragsdale & Simpson agree to give 
the said Miller, Billups & Co. peaceable possession of the 
said shops, oxen, houses, wagon, mill and gin in as good 
condition as when delivered to them; that is to say, in 
good running order, ordinary wear and tear excepted;” 
which covenant or agreement bound and obligated de- 
fendants to replace and rebuild said property, if destroyed, 
or to pay plaintiffs the value thereof. See 2 Black, 281 
and note; 3 id., 228 and note; 1 Washb. on Real Property, 
pp. 505, 16 and 535; 5 et seq.; Sedg. on Dam., 229; 1 Par- 
sons on Contracts, 503; 2 Parsons on Contracts, 672 and 
note; 3 id., 232; Wood’s Landlord and Tenant, 373. 

II. The covenant in the written lease, as set out in the 
last proposition, bound defendants to deliver the whole of 
said property to plaintiffs at the expiration of the lease, 
and not a portion thereof, and made defendants liable for 
the whole in case of its destruction, and should have 
been so construed by the court. 


Greenwood & Gooch, for appellees. 

I. Where a tenant covenants to surrender the premises 
at the expiration of the lease in the same condition they 
are in at the date of the lease, natural wear and tear 
excepted, but without any express covenant to repair or 
rebuild, he is not bound, in case the buildings are de- 
stroyed by fire during the continuance of the term, to put 
up new buildings in the place of those destroyed. Tay- 
lor’s Landlord and Tenant, sec. 357; Howeth v. Anderson, 
25 Tex., 571; Warner v. Hutchins, 5 Barb., 666; Margatt 
v. Hansbarger, 8 Leigh (Va.), 532; Wood’s Landlord and 
Tenant, p. 607. 


Bonner, ASSOCIATE JUSTICE.— Appellants pretermii in 


their brief the second and fifth assigned errors. 
VoL, LV —27 
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I. The first alleged error relates to the refusal of the 
court below to allow appellants time to prepare a supple- 
mental petition and to withdraw their announcement of 
readiness for trial. Under the facts as stated in the bills 
of exception, it does not appear that appellants were in 
any way prejudiced by the refusal of the court to grant 
their requests, or that, under the circumstances, there was 
such abuse of the discretion of the court as should de- 
mand a reversal of the judgment on that ground. 

Il. The third alleged error objects to the action of the 
court below in permitting witness, Simpson, to state the 
general acts of the defendants to protect the property 
from fire from the time they took possession until its 
destruction; and the fourth assigned error objects to the 
evidence of this witness that the defendants also lost 
property by the fire. 

This testimony was admissible, under the issue of negli- 
gence, as a circumstance tending to prove the exercise 
of care upon the part of the defendants for the preserva- 
tion of the property. 

III. The seventh assigned error, and which presents 
the main question in the case, is: 

“That the court erred in construing the instrument 
sued on as containing no covenant or agreement on the 
part of the defendants to replace and rebuild said prop- 
erty, and to restore the same to plaintiffs in good running 
order at the expiration of said lease in case it was de- 
stroyed, or, in default thereof, to pay plaintiffs the value 
thereof and damages thereto; and in ruling the law to be, 
and in instructing the jury, that the suit was brought by 
the plaintiffs to recover damages of the defendants for 
euipable negligence of defendants in the destruction of 
said property, when in fact said suit was brought as well 
to recover on the covenant and agreement of defendants 
to replace and to rebuild, and to deliver said property to 
plaintiffs in good running order.” 
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We have no statute of waste in this state, and under 
the common law as adopted by us, the defendants below, - 
under the facts as found by the jury, would not be liable 
to rebuild, unless the covenant in the lease is equivalent 
tu an express agreement to that effect. 2 Minor’s Inst. 
(2d ed.), 546; Warner v. Hitchins, 5 Barb., 666. 

The covenant is, that ‘‘the said Morris, Ragsdale & 
Simpson agree to give the said Miller, Billups & Co. peace- 
able possession of the said shops, oxen, wagon, houses, 
mill and gin in as good condition as when delivered to 
them; that is to say, in good running order, ordinary 
wear and tear excepted.” 

The importance of the question will justify a brief re- 
view of some of the leading authorities upon this subject, 
to aid us in arriving at a proper construction of this 
covenant. 

In Nave v. Berry, 22 Ala., 391, the distinction was rec- 
ognized and adopted, between an obligation ‘to repair 
and deliver up,” and one ‘‘to deliver up,” that whilst 
the former binds the obligor to rebuild in case of loss by 
fire during the term (Phillips v. Stevens, 16 Mass., 238), 
the latter is construed to mean simply an obligation 
against holding over; and if the buildings are burned or 
destroyed without the fault of the lessee, he is not bound 
to rebuild or pay for the improvements so destroyed. 

In Maggart v. Hansbarger, 8 Leigh, 536, the covenant 
was ‘‘to return the said property with all its appurte- 
nances.” The property was destroyed by fire. Held, that 
this was not a covenant to rebuild or to deliver the de- 
mised premises in good order, but simply a covenant or 
agreement to return the property with its appurtenances. 
A distinction was drawn between that case and Rossa. 
Overton, 3 Call, 309; Phillips v. Stevens, 16 Mass., 238; 
Bullock v. Dommit, 6 Tenn., 650; Digly v. Atkinson, 
4 Camp., 275, and others of like character, in which there 
was an express covenant to repair. The learned judge 
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in delivering the opinion said that, ‘‘even when there 
was such express covenants to repair, it has seemed to 
some a strained and doubtful construction to extend 
them to the case of rebuilding.” 

In Wainscott v. Silvers, 13 Ind., 500, the rule is stated 
that the tenant is not responsible for buildings accident- 
ally burned down during his tenancy, unless he has ex- 
pressly covenanted or agreed to repair. That it is not 
sufficient to charge him that he agreed or covenanted to 
surrender the premises at the end of his term, in the 
same repair or condition that they were in at the time of 
the contract. 

In Warner v. Hitchins, the covenant was te surrender 
up the possession of the premises, at the expiration of 
the lease, in the same condition they were in at the date 
of the lease, natural wear and tear excepted. The build- 
ing was destroyed by fire. In an elaborate opinion the 
leading cases in both England and this country were re- 
viewed, and it was held that the covenant did not amount 
to one to repair, and that the tenants were not bound to 
‘rebuild. 5 Barb., 666; McIntosh v. McLawn, 49 Barb., 
554. 

In Howeth v. Anderson, 25 Tex., 557, the covenant was 
to redeliver said mills, etc., to said Anderson, in as good 
order as they received them, excepting usual wear and 
tear and unavoidable accidents. In the opinion, Wheeler, 
C. J., cites with high commendation the above case of 
Warner v. Hitchins (5 Barb., 666), and also quotes from 
Mr. Taylor’s work on Landlord and Tenant (§ 357) as fol- 
lows: . . . ‘* Where he (the lessee) covenants to sur- 
render the premises at the expiration of the lease, in the 
same condition they are in at the date of the lease, natu- 
ral wear and tear excepted, but without any covenant to 
repair or rebuild, he is not bound, in case the buildings 
are destroyed by fire during the continuance of the term, 
to put up new buildings in the place of those destroyed.” 
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In that case the learned chief justice reached the conclu- 
sion, that, according to the authorities cited, it was clear 
that the defendants were not liable for the accidental losg 
of the premises by fire; that such lease was not like the 
contract of a carrier, nor governed in its construction to 
the same extent -by considerations of public policy; that 
the construction should be given which would most ac- 
cord with the presurmed intention of the parties; and that 
from the terms and subject-matter of the contract, it was 
not reasonable or fair to conclude that the parties con- 
templated that the lessees were to become insurers against 
those casualties which ordinary prudence and foresight 
could not have guarded. 25 Tex., 572-3; Trigg v. Hally, 
4 Humph., 493; Maggart v. Hansbarger, 8 Leigh, 537; 
Graham v. Swearinger, 9 Yerg., 276; Harris v. Nicholas, 
4 Mum., 489; Townsend wv. Hill, 18 Tex., 426. 

Levey v. Dyess, 51 Miss., 501, is a case almost identical 
with the present. That covenant was, that, ‘‘ at the expi- 
ration of twelve months, the lessees weve to redeliver to 
the lessor the steam sawmill, together with said imple- 
ments and tenements, and two log carts; the said steam 
sawmill in good running order, except the usual wear 
and tear, and the log carts, implements and tenements 
without damage, except the running, wear and usage.” 

The breach assigned was non-delivery at the expiration 
of the lease. To which the defendants pleaded the casual 
destruction of the property by fire, without their act, 
fault or negligence. To this plea a demurrer was sus- 
tained. After an elaborate and learned opinion by 
Simrall, J., in which many of the leading cases were 
reviewed, the court deduced from the authorities the fol- 
lowing propositions: 

1. That the lessee was not responsible to the lessor for 
the accidental casual destruction by fire of the property 
demised, unless by his covenants he has made himself so. 

2. In construing the covenants, the cardinal rule is 
the intention of the parties; and the courts will not ex- 
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tend or enlarge the obligations of the lessee beyond the 
plain meaning and intention of the parties. If there is 
not an express stipulation to restore edifices and struct- 
ures destroyed by casualty, or some covenant which is 
equivalent thereto, such as a covenant ‘‘ to uphold and re- 
pair,” or ‘‘to repair,” then the loss must fall upon the 
reversioner. . . . 

3. A covenant to redeliver or restore to the lessor, in 
the same plight and condition, usual wear and tear ex- 
cepted (or other words of like import), does not bind the 
covenantor to rebuild in case of casual destruction by 
fire, or impose the burden of the loss on him. 

4, The contemplation of the parties to such a covenant, 
applied to a house, sawmill, machinery and appliances, 
is that the lessee will take ordinary reasonable care of 
the property, according to its nature, and that he -will 
surrender possession when his right to enjoy has expired. 
That it is not within the intendment and according to 
general understanding, that such stipulation imposes on 
the tenant the responsibility of insurer. If that greater 
risk is assumed, it must be clearly and explicitly set forth 
in the contract. . . . 

We indorse these propositions as sound both on prin- 
ciple and authority. 

Construed in the light of the above authorities, the 
covenant under consideration did not bind the defend- 
ants to rebuild in case of casual destruction of the prop- 
erty by fire, or impose the burden of the loss on them, 
the jury having found that the fire was not occasioned 
by their negligence. Hence it would follow that the 
seventh assigned error is not well taken. 

This view of the case dispenses with the further con- 
sideration of the other errors assigned. 


JUDGMENT AFFIRMED, 


(Opinion delivered October 14, 1881.] 
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Wm. F. OLIVE v. W. C. BEVIL ET AL. 
(Case No. 2718.) 

. Lomrations.— Heirs claiming title to land under the ten years’ stat- 
ute of limitations may tack their possession to that of the ancestor 
to complete the ten years’ occupancy required by the statute. 

. STATUTES CONSTRUED.— Article 4624, Pasch. Dig., was not affected 
by the provisions of art. 4621, so as to require that the ancestor 
should have had five years’ possession of land claimed by the heir 
under the ten years’ statute of limitations, in a case when it re- 
quired the combined possession of the ancestor and heir to complete 
the bar. 

. Facr CASE—SECONDARY EVIDENCE.— See opinion for facts under 
which it was permitted to prove the former existence, loss and con- 
tents of a written instrument, and suggestions as to proper practice. 


APPEAL from Bastrop. Tried below before the Hon. 
J. P. Richardson. 

Appellant brought this suit March 5, 1875, against ap- 
pellees, to recover seven hundred acres of land out of the 
one-third of a league patented to Cunningham, as as- 
signee of Dempsey Pace; the patent bore date the 26th 
day of September, A. D. 1845. The deed from Cunning- 
ham to appellant was dated 8th day of June, 1847. The 
petition contained the usual allegations in trespass to try 
title, and in addition alleged that the appellees were set- 
ting up a pretended claim to the land by virtue of a deed 
from Cunningham to appellee, Mrs. Bevil, dated August 
10, 1869, and that the same cast a cloud upon his title. 

By supplemental petition, filed May 15, 1874, J. T. Dun- 
bar and Sarah Rutherford and her husband were made 
defendants, under the allegations that J. T. Dunbar and 
Sarah Rutherford were children of Wm. Dunbar, de- 
ceased, and Mrs. Bevil, formerly Mrs. Dunbar, and that 
they were also on the land, claiming the same as such 
children and heirs. 

The defendants answered by general denial, not guilty, 
and set up the statutes of three and ten years; and fur- 
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ther, that Wm. Dunbar, deceased, and his wife, now Mrs. 
Bevil, were the owners by purchase of an _ interest 
amounting to seven hundred acres, of the Dempsey Pace 
certificate, the same located upon the land in contro- 
versy, and said interest in the certificate was transferred 
to them by Goodwin, the owner of the same. J. T. Dun- 
bar, Sarah Rutherford and her husband adopted the former 
answers of their co-defendants. 

The court in its charge in effect limited the investiga- 
tion to the one issue, and that was as to the defendants’ 
right to six hundred and forty acres of land under their 
plea asserting the ten years’ limitation. The jury found 
for the defendants, and judgment was rendered accord- 
ingly, from which this appeal is taken. 

The evidence shows, with reasonable certainty, that 
Wm. Dunbar and wife settled upon the land in contro- 
versy before the Ist day of July, 1854, under a claim of 
title; that they improved the same by building houses, 
clearing and fencing land, etc.; that they continued to 
occupy the same until December, 1855; that Wa. Dun- 
bar then died, and Mrs. Dunbar (now Bevil) with her 
children continuously occupied and claimed the same 
until the institution of this suit, March 5, 1874, and were 
still occupying and claiming the land at the trial of the 
cause. 

The two points mainly relied upon on appeal were: 

First. That the statute of limitations was suspended by 
the death of William Dunbar and remained suspended 
for five months, at which time his administrator qual- 
ified. 

Second. That as Dunbar had not occupied the land for 
five years at the time of his death, there was nothing to 
descend to his heirs, and that they could not tack their 
occupancy to his, so as to complete the bar. 


H. McLester and N. G. Shelley, for appellant.— Title by 
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descent cast is as effective to pass title as by deed or other- 
wise; but the law of descent and distribution clearly con- 
templates the idea that the ancestor must have had title 
to property before it can descend to the heir. Under this 
law, it is evident to the most casual observer that Dunbar 
had no such interest in the land as could in any manner 
descend to the heirs. O. & W. Dig., p. 99; also art. 822. 


Jones & Sayers, for appellees. 


Warts, J. Com. App.— At the time of the trial the ap- 
pellees filed the affidavit of Bevil, as to the loss of the 
transfer from Goodwin to Dunbar of the seven hundred 
acre interest in the certificate. It is insisted that the 
affidavit was not sufficient to authorize the introduction 
of parol evidence of the existence, contents and loss of 
that instrument, and that the court erred in admitting 
such evidence over the objections of appellant. 

The statute referred to in the argument has respect 
solely to the introduction of copies of recorded instru- 
ments without the necessity of proving their execution. 
Pasch. Dig., art. 3716. 

But when it is proposed to prove the existence, loss and 
contents of a written instrument by oral evidence, the 
practice has been either to aver the loss in the pleadings 
or to file an affidavit to that effect; and while this is the 
proper practice, we know of no rule of law that impera- 
tively requiresit to be done. The affidavit of Bevil suf- 
ficiently states the loss of the instrument, the search for 
it, and that the defendants cannot procure the same, 

We are of the opinion that the court did not err in ad- 
mitting the evidence objected to, and especially so in view 
of the fact that the only bearing that evidence could have 
upon the issues as tried, was that it tended to show that 
Wm. Dunbar was claiming the land at the time he settled 
upon it. 
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Counsel for appellant claim that at the death of Will- 
jam Dunbar in December, 1855, the running of the stat- 
ute in favor of the appellees, then in possession, was 
suspended, and so remained until the qualification of 
Dunbar’s administrator, near six months after the date 
of his death. 

Whether this is true or not is immaterial, as the record 
clearly shows that, excluding the time from the death of 
Dunbar to the qualification of his administrator, still full 
ten years elapsed while the statute was in operation, and 
the bar is shown to be complete. 

Appellant insists that the third clause of art. 4621, Pasch. 
Dig., which is as follows: ‘‘The death of one dying pos- 
sessed of such estate without right shall not be such descent 
to the heir of the decedent as to bar entry of the person 
entitled at the time of the descent, unless such decedent 
shall have had five years’ peaceable possession,” has a con- 
trolling influence upon the defense of limitation asserted 
by the appellees. The point made is this: that Durfbar 
had not occupied the land for five years at his death, and 
hence appellees, as his heirs, could not tack their posses- 
sion to his, so as to complete the bar of ten years. In 
the case of Horton v. Crawford, 10 Tex., 382, it is in ef- 
fect held, that article 4621 does not qualify, influence or 
affect the operation of article 4624, and that ten years’ ad- 
verse possession, taken and held under the circumstances 
mentioned in the latter article, would constitute an effect- 
ual bar, without reference to the provisions of article 4621. 

In this connection it is also contended that there was 
no privity shown between the possession of Wm. Dun- 
bar, deceased, and the subsequent possession of the ap- 
pellees. In other words, Dunbar’s possession did not vest 
in him such right as would, at his death, pass by descent 
to his heirs, and thus make a continuous holding or pos- 
session for the time necessary to effect the bar. 

In Cochran v. Faris, 18 Tex., 857, it was said: ‘‘The 
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land must be used and cultivated; but whether this be 
done by Riley or his tenants or agent, those holding 
under him, is immaterial. His possession, whether held 
by himself or others under him, gave him a right which 
he could convey, or which would pass by descent to his 
heirs, or which might be disposed of by his administrator.” 

The verdict of the jury is supported by the evidence, 
and as there is no error in the record requiring a reversal 
of the case, we are of the opinion that the judgment 
ought to be affirmed. 

AFFIRMED. 
[Opinion delivered October 18, 1881.] 





THompson, Morris & Co. v. Prine & POINDEXTER. 
(Case No. 2695.) 

1. WRIT OF ERROR — PRACTICE IN SUPREME COURT.— A writ of error 
will be dismissed unless it appears that all the defendants in error 
have been cited. The question of error will not be considered un- 
less all the parties defendant are thus brought before the court. 

2. Fact CASE.—See opinion for facts in which it was held that a writ 
of error should be dismissed. 


Error from Lamar. Tried below before the Hon. 
Robert H. Taylor. 


W. B. Wright, for defendants in error, on motion to 
dismiss. 


W. V. Hale and Terrell & Walker, contra. 


Quinan, J. Com. App.— This suit was instituted No- 
vember 22, 1866, by appellants against appellees, partners 
doing business at Paris, in Lamar county, for a large 
amount. 

An amended petition alleged that the firm of Pine & 
Poindexter had been dissolved; that Poindexter retained 
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all the partnership goods; that he was about to transfer 
his property for the purpose of defrauding his creditors; 
that Pine was a non-resident; and prayed a judgment 
against Pine & Poindexter, and attachment against the 
partnership property and individual property of Poin- 
dexter. The attachment was issued and was levied upon 
goods as the property of Poindexter, who replevied them, 
executing his bond with C. B. Berry and fourteen others 
as his sureties. 

Poindexter answered in the suit, and pleaded in abate- 
ment that the attachment bond was insufficient, on which 
ground he moved to abate the attachment. 

Plaintiffs demurred to that plea, and their demurrer 
was sustained. 

Citation was issued to Pine, and served by publication 
at the return term of this citation, April, 1868. Poin- 
dexter moved to quash the attachment on various grounds 
on April 14, andon the 22d filed an amendment to his 
motion, and again pleaded in abatement to the insuffi- 
ciency of the attachment bond, as the sureties were non- 
residents, etc. The plaintiffs demurred to this plea in 
abatement ang answered that the bond was good. 

On the 25th of April the court quashed the attachment 
on motion of Poindexter’s attorneys. 

On the 25th of April, 1872, a citation issued command- 
ing the sheriff to cite Jas. A. Pine by publication to 
answer the original petition, and this citation was duly 
published. 

In March, 1872, Poindexter having died, Moody, his ad- 
ministrator, made himself a party to the suit. 

November 20, the cause was tried and judgment ren- 
dered for the plaintiffs against J. A. Pine and Thomas 
Moody, administrator of Poindexter, for $4,003.60. 

An appeal was taken, but not prosecuted. <A petition 
for a writ of error was filed January 25, 1873, by plaintiff, 
upon which citation issued to Moody, administrator, only, 
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and was served on him February 21, 1873. No citation 
was asked to Pine. This proceeding seems to have been 
abandoned. 

A petition for writ of error was again filed by plaintiffs 
on September 26, 1874. The petition prayed the reversal 
of the order quashing the attachment and for citation, 
not naming to whom, and for judgment against the sure- 
ties on the replevy bond for the amount thereof, and 
‘for general relief and costs of suit.” .A bond was given 
payable to J. A. Pine and Thos. Moody, administrator of 
Poindexter, in $100, conditioned that Thompson, Morris & 
Co. shall pay all costs that have been adjudged against 
them, and which may be adjudged against them in the 
supreme court on said writ. This bond was filed Septem- 
ber 26, 1874. 

A citation upon this petition issued September 28, 187 
This citation was issued to Thos. Moody, administrator, 
only, and was served October 15, 1874. No citation was 
issued to Pine. 

The record was filed in the supreme court April 8, 1875. 
A motion to dismiss the suit was made the same day by 
Berry and the other sureties on the replevy bond. The 
grounds of this motion to dismiss are, that no citation had 
been served upon them; that no sufficient bond had been 
given; that no citation had been served on Pine. 

We are of the opinion that the writ of error should be 
dismissed because Pine is not made a party, and this, 
too, whether the sureties have the right to make the 
motion or not. 

We know no reason why Pine should not be cited. The 
object of the writ is to reform a judgment to which he is a 
party. All the parties defendant in error should be cited. 
Summerlin v. Reeves, 29 Tex., 85; Clark v. Thompson, 
42 Tex., 128: Crunk v. Crunk, 23 Tex., 604. 

Pine is interested in the character of the judgment 
which may be rendered against him. 
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There can be but one final judgment ina case. If the 
errors complained of by plaintiff in error have in fact 
been committed, they can only be remedied by a reversal 
of the judgment, and the rendition of the judgment as it 
ought to be. Surely Pine ought to be a party to a pro- 
ceeding which may so materially affect his interests. 

The petition for the writ of error prays citation with- 
out naming against whom. The bond for costs, however, 
is made payable to both defendants. The clerk should have 
issued citation to both; and as there has been no service 
upon both defendants in the judgment and writ of error, 
the court here is without jurisdiction, and the writ of 
error should be dismissed. 

DISMISSED. 


[Opinion delivered October 17, 1881.] 
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A. T. AND REBECCA MEYER V. JOHN Q. SCHINING ET AL. 
(Case No. 1055.) 


1, JURISDICTION — REMOVAL OF CAUSE TO FEDERAL COoURT.— An appli- 
cation to remove a cause from the state court to a federal court, 
under the act of March 3, 1875, must be made at the first term, 
when the parties are all before the court, before or at the time 
when the cause could be first tried on its merits, and before the 
trial thereof. 


APPEAL from Henderson. Tried below before the Hon. 
John C. Robertson. 

Meyer and wife, who were residents of New York, at 
the April term, 1881, filed their application to transfer 
the cause to the circuit court of the United States, next 
to be held in Smith county, Texas. Meyer and wife, who 
were defendants, against whom the suit was brought, 
appeared before the court at the preceding term, service 
having been made on them, and pleaded to the merits. 
The question was whether the application came too late. 
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W. W. Morris, for appellee. 


Bonner, ASSOCIATE JUSTICE.— We are met in this case 
with a question of jurisdiction, arising under the first 
assigned error: that, the court erred in refusing to trans- 
fer the cause to the United States circuit court at Tyler. 

The bill of exceptions shows that the court below re- 
fused the application to transfer because not made in 
time. It is not disclosed under what act of congress the 
application was made, but under the recitals therein, that 
the cause could be removed as to only some of the parties, 
it is reasonable to presume that it was made under the 
act of July 27, 1866 (R. §., § 639, subdivision 2), which 
permitted this to be done; and not under act of March 3, 
1875 (18 Stats. at Large, 470), which, it would seem, did 
not give this right of partial removal. Dillon on Removal 
(3d ed.), 525. 

Section 1, act March 3, 1875, enlarges the original ju- 
risdiction given by former statutes to the circuit courts, 
both as to subject-matter and citizenship. It confers 
upon them jurisdiction over all suits of a civil nature at 
law or in equity, when the matter in dispute exceeds, 
exclusive of costs, the sum or value of $500, when the 
controversy is between citizens of different states. 

The second section in effect provides, asa general rule, 
that any suit which, by reason of the subject-matter or 
citizenship of the parties, could be brought in the first in- 
stance in the circuit courts, may at the proper time and 
in the prescribed manner be removed thereto from the 
state courts. Dillon on Removal (3d ed.), § 20. 

This act in regard to time of removal requires that the 
petition therefor must be filed in the state courts ‘‘ before 
or at the time at which the cause could be first tried and 
before the trial thereof.” 

This has been construed to be the term at which, under 
the legislation of the state and the rules of practice pur- 
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suant thereto, the cause is first triable, 7. e., subject to be 
tried on its merits; and not necessarily the term when, 
owing to press of business or arrearages, it may be first 
reached in its order for actual trial. Dillon on Removal 
(3d ed.), § 64. 

This act is more restrictive as to the time when the ap- 
plication for removal should be made than the acts of 
1866 and 1867. These permit the petition to be filed ‘“‘at 
any time before the trial or final hearing of the suit.” 
It accords more with the original judiciary act, Sep- 
tember 24, 1789, which requires the application to be 
made by the defendant ‘‘at the time of entering his ap- 
pearance in the state court.” 

This act of March 3, 1875, repeals all acts and parts of 
acts in conflict with its provisions; and, if the former acts 
are in force for any purpose, it would seem that they 
would not be as to a case like the present, which comes 
fully within the provisions of that of March 3, 1875. 

Appellants Meyer and wife appeared in the court below 
and filed demurrers and answers to the merits, at the 
fall term, October 29, 1880. Appellee Morris had pre- 
viously, by leave of the court, intervened. The real con- 
troversy in the case was between the original plaintiff 
Schining, executor of Dorsey, and intervenor Morris, who 
claimed under him, and appellants Meyer and wife, all of 
whom were then before the court. 

It may be very seriously doubted whether the other de- 
fendant, Mason, was a proper party to the suit. That he 
was not a necessary party to the real controversy as be- 
tween the other parties is admitted by Meyer and wife 
in their petition for removal; and besides, he entered a 
disclaimer, which ended the contest as to him. 

All the necessary parties being then before the court 
at the fall term, 1880, under our statute and practice the 
case could then have been regularly called for trial on the 
merits. 
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The petition for removal was not filed until the succeed- 
ing spring term— April 11, 1881; and, in our opinion, 
came too late, and the court did not err in refusing to 
remove the cause. 

Appellants did not, so far as we are advised, file briefs 
in the court below, and have filed none in this court, as 
required by the rules, and have made no other appearance 
here. Under the circumstances, the case could well have 
been dismissed for want of prosecution, and we do not 
feel called upon to investigate any of the other numerous 
errors assigned; and particularly as upon a cursory ex- 
amination they do not seem to be fundamental in their 
character. 

JUDGMENT AFFIRMED. 


[Opinion delivered October 21, 1881. ] 





Nep Hunter AND WIFE Vv. J. G. WoOoLDERT. 
(Case No. 1062.) 


1. Powers — Contract.— In a mortgage with a power to sell, the power 
to make title, though not expressed, will be inferred as a necessary 
incident. 

2. PURCHASER — HOMESTEAD — Equiry.— When a homestead was sold 
by a creditor under a mortgage with a power to sell, the same hay- 
ing been executed in 1875, the creditor was not authorized to apply 
the overplus resulting from the sale, after liquidating his secured 
debt, to the extinguishment of a further amount due him and un- 
secured. The mortgagee having sold the homestead and become 
the purchaser thereof, was entitled to no benefit from his purchase 
until he had paid to the mortgagors whatever remained from pro- 
ceeds of sale after satisfying his secured debt. 


APPEAL from Smith. Tried below before the Hon. 
John C. Robertson. 


Reaves & Dodd, for appellants. 
Vou. LV—28 
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Robertson & Finley, for appellee. 

I. The sale of the homestead extinguished all the home- 
stead rights of the wife, and the surplus arising from the 
sale became personal community funds subject to the 
control and disposition of the husband, and the trustee 
had the legal right to apply such surplus to another 
debt. Thom. on Homestead Ex., 745-750, and cases cited; 
De Blane v. Lynch, 23 Tex., 25; White v. Lynch, 26 Tex., 
196. 

II. If such surplus was exempt, it came into the hands 
of the appellee without any resort to the process of the 
law, and it would be inequitable to have required him to 
turn it back into the hands of his debtor, the appellant. 
If such surplus was exempt, and appellee had no right 
to apply it to the community debt owing him by appel- 
lant, but did so apply it, appellant’s remedy was an action 
in personam against appellee for such surplus, and not 
by way of a defense to the suit for the land, there being 
no allegation of insolvency. 10 Wall., 492 and 3, 151, 
191, 2 and 3; 2 Jones on Mort., sec. 1690; Bar. Law of 
Set-offs. 

Ill. The power to sell carries with it the power to do 

“everything necessary to such sale,— in this case to make 
deed. The deed gave the appellee power tosell. 1 Powell 
on Mort., 234. 


GOULD, ASSOCIATE JUSTICE.— Wooldert in this action 
of trespass to try title recovered of Hunter and wife their 
homestead tract of land, his title being as purchaser at a 
sale made by himself under a mortgage with power of 
sale, executed in May, 1875, to secure him in advances 
made, and being made to Hunter and wife to assist them 
in raising a crop. The mortgage stipulated for payment 
to Wooldert on November 1, 1875, of whatever amount 
the mortgagors might be indebted to him on that day 
“according to his book account, together with twenty 
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per cent.,” and on default authorized him to give notice, 
and ‘‘ to sell the same at public outcry before the court- 
house door of the aforesaid county to the highest bidder 
for cash, and out of the proceeds pay whatever amount 
or amounts that may be due him according to his book 
account and their agreement on the day of sale, and after 
paying all costs of sale, pay the surplus, if any, to us, 
our heirs, executors or assigns.” Appellants deny that 
Wooldert was empowered by this instrument to execute 
a deed to the purchaser, and on this ground claim that 
his title was defective. 

Although there is no express power to the mortgageés 
to convey, that power will be implied from the power to 
sell, the transfer of title being necessary to the accom- 
plishment of the object of the sale. Fogarty v. Sawyer, 
17 Cal., 592; Williams v.Otez, 8 Humph., 568; Valentine 
v. Piper, 22 Pick., 25; Perry on Trusts, sec. 602g. 

Another question grows out of the appropriation by 
Wooldert of a surplus of $162 of the proceeds of the sale 
over the indebtedness secured by the mortgage, to other 
subsequent and unsecured indebtedness of Ned Hunter to 
him. Appellants claim that this surplus, being the pro- 
ceeds of their homestead, should, like the proceeds of 
exempt property. seized against the owner’s will under 
process of law, be protected from appropriation by cred- 
itors for a reasonable time, and that Wooldert having, m 
violation of his trust, retained what he should have paid 
over to them, should not be allowed to disturb their pes- 
session until such payment be made. 

The district judge to whom the case was submitted, and 
whose findings of fact and of law are embodied in the 
record, held that the sale ‘‘ extinguished all the home- 
stead rights of the defendants, and the overplus of the 
sale became personal community funds, subject to the 
community debt created by Ned Hunter in. 1876, and be- 
ing in the hands of the plaintiff, he could appropriately 
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apply it to the debt held by him against the husband.” 
Evidently the court regarded the sale under the power in 
the mortgage as a voluntary sale, and the proceeds as not 
within the protection extended by the decisions of this 
and other courts when the form of the exempt property 
has been changed by forced sale, or otherwise involuntary. 
We cite some of the cases where the court, seeking to 
make the exemption fully available, have enforced or 
recognized this rule in cases where the form of the prop- 
erty has been changed involuntarily. Cameron v. Flay, 
Austin Term, 1881; Whittenberg v. Lloyd, 49 Tex., 642; 
North v. Shearn, 15 Tex., 175; Wood v. Wheeler, 11 Tex., 
122; Houghton v. Lee, 50 Cal., 101; Keyes v. Rines, 37 
Vt.; Mitchell v. Millbraun, 11 Kansas, 628; Thompson on 
Homesteads, sec. 750; Jones on Mortgages, vol. 2, sec. 
1093. 

In our opinion, although a sale under a deed of trust 
be not a ‘‘ forced sale,” within the meaning of that term 
as used in the constitutions of the state, it is still very 
far from being like an ordinary voluntary sale or ex- 
change of property, where the vendor has full control 
and can make his own arrangements to secure the rein- 
vesitment of the proceeds. The sale moves on, and the 
form of the property is changed, with as little regard as 
to what may then be the wish of the mortgagors as if 
made under process of law. In authorizing the sale to 
be made by the trustee, the mortgagors show no more will- 
ingness that the form of the property be changed, no 
more intention that the sale shall be made, than where 
they make a mortgage without such power. In our 
opinion the sale in this case comes within the reason of 
the decisions extending protection to proceeds arising 
from involuntary changes of the form of exempt property. 

The ‘‘ overplus ” was not subject to seizure by creditors, 
or appropriation by the trustee, until a reasonable oppor- 
‘tunity had been afforded appellants to reinvest them in 
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another homestead. The appellee, in the discharge of his 
trust, should have paid over the exempt overplus to the 
mortgagors, as stipulated in the mortgage, and until he 
does so pay it over, with interest from the day of sale, he 
is not, in equity, entitled to the benefit of his purchase. 

The judgment is reversed, and judgment in favor of 
appellants will be rendered in this court, in accordance 
with the views expressed in this opinion. 


REVERSED AND RENDERED: 


[Opinion delivered October 21, 1881.] 





Morrison & Hart, Ex’rs, v. JonN D. CLARK ET AL 
(Case No. 2335.) 

1. SEPARATE PROPERTY OF THE WIFE.— Property conveyed to the wife 
during coverture, and limited by the terms of the deed to her sole 
and separate use, becomes the separate property of the wife, and 
this whether the consideration paid for its acquisition was with 
separate or community funds. In such case the intention to make 
such property the separate property of the wife is apparent on the 
face of the deed, charging all who have knowledge of. its existence 
with notice. 

2. FRAUD — SEPARATE PROPERTY OF THE WIFE.— A gift from the hus 
band to the wife, made ata time when the husband has abundant 
property to satisfy the claims of creditors, is not void asto them; 
not will such a settlement of property be affected by the subsequent 
inability of the husband, through misfortune, to satisfy the claims 
of former creditors. 

8. RES ADJUDICATA.—See opinion for facts under which the plea of 
res adjudicata was a proper defense. 


AppeAL from Navarro. Tried below before the Hon. 
Francis P. Wood. 

Suit brought in the district court of Navarro county on 
March 26, 1873, by the appellants against John D. Clark 
and Margaret Gilliam. 
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The petition avers that on February 22, 1871, plaintiffs 
recovered a judgment in the district court of Montgomery 
county against Margaret, as surviving wife of William 
L. Gilliam, and others, for $2,507.94, ete. On the sth of 
June, 1871, they recovered in the same court a judgment 
against the same Margaret for $2,654.80, etc., these judg- 
ments to be made and levied of the community property 
in the hands of said Margaret, of herself and her deceased 
husband. Itwasaverred that Margaret, with intent to de- 
fraud them, sold and conveyed to John D. Clark the lands 
known as Byrdstone, in Navarro county, which they say 
was community property at the death of Gilliam, and 
liable for community debts, and that Clark knew it, but 
confederated with Margaret to defraud them; that he had 
knowledge of the existence of the community debts, and 
of the pendency of the suits in which the judgments were 
rendered. It was further averred that Gilliam died in 
Navarro county in 1864, intestate, and that there has been 
no administration on his estate. 

They prayed for judgment that Byrdstone be sold as 
under execution to satisfy their judgments, ete. 

By an amended petition, it was alleged that Margaret 
made the conveyance of Byrdstone to Clark’s wife, and 
she being dead, her children, who are minors, were made 
parties. 

The defendants demurred generally, and answered de- 
nying all charge of fraud, and averring that Francis C. 
Clark, under whom they claimed, was a purchaser in 
good faith of the land, and had paid for it, and also the 
general denial. 

The case was submitted to a jury, who returned a ver- 
dict for the defendants. Judgment was rendered for 
them, and this appeal is prosecuted therefrom. 

A succinct statement of the material testimony offered 
upon the trial will show what the real controversy was 
between the parties. It was shown that Wm. Gilliam 
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and Margaret, husband and wife, emigrated to this coun- 
try prior to September, 1864. In September, 1864, Will- 
iam died in Navarro county, where he then resided, 
leaving Margaret, his wife, surviving, and no children. 
On the 7th of November, 1864, Margaret conveyed to Mrs. 
Haden certain lands in Navarro county. These lands 
were the same conveyed to Margaret, to her, and her only 
sole use and benefit, by Fisher and wife on the J/th of 
September, 1863, The consideration for this conveyance 
from Margaret to Mrs. Haden was the conveyance on the 
same day by Haden and wife to Margaret of the Byrd- 
stone place in Navarro county. 

On the 24th of October, 1867, Margaret conveyed the 
Byrdstone place to Fannie C. Clark for the consideration 
expressed of $1,000, and Mrs. Gilliam, who was examined 
for plaintiff, testified she had received payment for it 
from J. D. Clark in 1867 and 1868, and perhaps some of 
it in 1869. 

The transcript of the judgments in Montgomery county 
district court were read. The suits there were filed in 
February, 1866, by Morris and others, executors, against 
Margaret Gilliam and others, upon a cause of action orig- 
inating in 1869. The petitioners allege the death of Gil- 
liam in October, 1864, intestate, without children, leaving 
a large amount of community property, of the value of 
$50,000, to which Margaret was entitled; that there was 
no administration on Gilliam’s estate; that she had come 
into possession of the community property, and that she 
held and claimed other property of the value of $5,000, 
by gift from her husband, after the cause of action arose. 
Judgment was prayed for a sale of the community prop- 
erty and that given to her, etc., ‘‘mediately or immedi- 
ately by Wm. Gilliam.” 

The judgments were against Margaret Gilliam, surviv- 
ing spouse of William Gilliam, deceased, for the amounts 
as stated heretofore, and that execution issue against her, 
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to be levied out of the community property of herself 
and the said William at the time of his death, and that 
has since or may hereafter come to her hands. No per- 
sonal judgment was rendered against her, nor is any 
mention made in the decree of the property g7ven to her, 
nor any specific property described. 

The consideration paid for the lands conveyed by Fisher 
and wife to Margaret’s sole and separate use was commu- 
nity property of Margaret and William. 

Mrs. Gilliam, testifying for the plaintiff, said the Byrd- 
stone land was hers; that Mr. Gilliam traded for her the 
Fisher lands to Haden and wife for it. In September, 
1863, her husband owned a large amount of property, ten 
slaves, fifteen head of horses, hogs, cows and calves, sev- 
eral thousand dollars’ worth of cash notes, and about 
$35,000 in Confederate money, which afterwards became 
worthless, and the Richland farm of three hundred and 
seventy-three acres. 

Mrs. Haden, also testifying for the plaintiff, said, 
speaking of the purchase of Byrdstone: ‘‘ Gilliam came 
with his wife as advisor, and assisted her in the trade for 
Byrdstone, stating at the same time that he came merely 
to advise her in the trade, and that he had no title or in- 
terest in the land traded.” The trade was made before 
Gilliam’s death, but the conveyances were executed after- 
wards. 

Davis testified to a conversation with Clark in 1868 or 
1869, in which he notified Clark not to pay any more on 
the purchase money of Byrdstone; that he would hold it 
liable, if he could, for the payment of the judgments. 
Clark then said he had paid $500. 

Clark himself testified that he had paid for the place; 
that he had a conversation with Davis about the suits, but 
thinks it was in 1869 or 1870. He thought at the time 
his purchase money was but half paid, but on reference 
to his books afterwards, he found that $800 had been paid, 
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part money and part goods. Until the conversation with 
Davis he did not know of the community indebtedness of 
Gilliam, or that Mrs. Gilliam was trying to defraud the 
creditors. 

The defendants read a deed from Haden for Byrdstone 
to Fannie Clark, dated September, 1869. 

It appears that Margaret Gilliam married one Carswell 
in 1866, but how long that coverture lasted does not any- 
where appear. Mrs. Gilliam in 1867 appears to have been 
living with her sister. In 1867 and 1868 she rented the 
homestead of Gilliam and lived with her sister. In 1868 
she soid the homestead. Carswell is not mentioned or 
made party in any of the suits against Margaret. The 
record is silent as to whether he is living or dead, or 
abandoned his wife. She appears to have acted at all 
times after the death of Gilliam as a feme sole. 


Wm. Croft, for appellants. 

I. Though the deed to the property was taken in the 
name of Mrs. Gilliam, it being acquired during coverture 
it was prime facie community property. Tucker v. 
Case. 39 Tex., 102; Johnson v. Burford, id., 240; Parker 
v. Chance, 11 Tex., 518; Pasch. Dig., art. 6870, and cases 
cited. 

II. This principle also applies to the deed taken by 
Clark in the name of his wife. Byrdstone became the 
community property of Clark and wife by virtue of the 
deed to his wife, and even if it had become her separate 
property, the property was affected by the knowledge of 
Clark, who in that case acted as his agent. 


N. H. & J. R. Davis, also for appellants. 

I. Bya sale of her community interest (half if children, 
all if childless), the surviving wife could not deprive the 
probate court of jurisdiction, nor could she defeat the 
rights of creditors. Her vendee would take the estate 
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subject to those rights and burdened with those charges. 
Mitchell v. Dewitt, 20 Tex., 299. On the death of W. L. 
Gilliam his survivor could not defeat the right of credit- 
ors by selling to Clark. 20 Tex., 299. 

If. The surviving wife . . . may be sued for the 
debts against the community, but as she is proceeded 
against in a fiduciary capacity, the action being more in 
the nature of a proceeding tr rem than in personam, the 
judgment should be that the amount be made of com- 
munity estate in herhands. Tucker v. Brackette, 18 Tex., 
339. And these judgments may be, for executors, the 
most usual and customary remedy. Id.; also 25 Tex. Sup., 
196; 36 Tex., 22; 34 Tex., 478; 28 Tex., 49; 13 Tex., 285. 

Ill. That ‘‘ Byrdstone ” is community property, we re- 
fer to the evidence and to the following authorities: 
Pasch. Dig., art. 4642, note 1049; 30 Tex., 178-9; 16 Tex., 
323; 11 Tex., 518; 31 Tex., 405; 27 Tex., 459; 26 Tex., 
459; 26 Tex., 329; 20 Tex., 394. Astatute of 1848 (Pasch. 
Dig., 1373, § 122) enacts that, whenever a person dies in- 
testate, all of his estate shall vest immediately in his heirs 
at law; but, with the exception of such as may be ex- 
empted by law from the payments of debts, shall be liable 
and subject in their hands to the payment of the debts of 
the intestate. That the heirs must pay the debts of the 
ancestor out of the property inherited from him, it not 
paid by the administrator, is not now an open question. 





Winkler & Morris, for appellees. 





QuINAN, J. Com. App.— The case presents as the im- 
portant question involved, whether Byrdstone was the 
community property of ‘William Gilliam and Margaret, 
his wife, or whether it was her separate property at the 
death of William. 

The conveyance of the property to Margaret after his 
death, prima facie renders it her separate property. She 
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was then a single woman. Its acquisition in exchange 
for property which was conveyed to Margaret in William’s 
life-time, and to ‘‘ her sole and separate use,” still further 
tends to establish that fact, that it was her separate prop- 
erty. 

But it is contended that as the property which was paid 
as the consideration to Fisher and wife in 1863 for the 
lands conveyed to Margaret’s sole and separate use was 
community property, that the property acquired must 
also be held community. 

This position is not, inour judgment, tenable. It is un- 
questionably true that a conveyance of land made, whether 
to the husband or wife, or to both, is presumed to be com- 
munity if made during coverture, and especially if the 
consideration paid is community; but it is not true that 
this presumption exists where, as in the present case, 
the conveyance is made to the sole and separate use of the 
wife. In such case the property, whether paid for by the 
separate means of the husband or the community funds, 
or the separate estate of the wife, becomes the separate 
property of the wife. And where the separate means of 
the husband,or the community effects make up the con- 
sideration, and the conveyance does not, as in this case it 
does, contain anything to indicate that it was intended as 
a gift, it may be shown by parol testimony that the deed 
was taken in the name of the wife by direction of the 
husband with the intention of making it her separate es-_ 
tate. Higgins v. Johnson, 20 Tex., 395. 

There is no necessity of such proof here. The inten- 
tion that the property should be the separate property of 
the wife is stamped upon the face of the deed, and all the 
world has notice of the fact. Kirk v. Navigation Co., 49 
Tex., 215. 

If, however, it were necessary to establish otherwise 
that the intention in taking the deeds from Fisher and 
wife to Margaret was to make a gift from her husband to 
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her, and that the property should be her separate estate, 
the proof is here in the record. It is declared in the 
plaintiffs’ pleadings that Margaret held $5,000 worth of 
property as a gift from her husband, and no other gift 
than this of the land from Fisher is pretended. Margaret 
proves it by her testimony, and Mrs. Haden testifies to 
Gilliam’s statement that the property was Margaret’s 
when the trade for the Byrdstone lands was being made, 
and that he claimed no interest in it. 

We conclude that Byrdstone was the separate property 
of Margaret; that it formed no part of the estate of 
William Gilliam, and was not subject to administration 
as such. 

But it is said that the Fisher property, being a gift to 
Margaret after the obligations upon which the judgments 
in favor of plaintiffs were rendered were incurred, that 
as a voluntary conveyance of property it is void as to 
them. It may well be questioned whether this can be set 
up in this suit. There is no direct attack made here upon 
the deed from Fisher and wife as fraudulent. There is 
no allegation in plaintiffs’ petition respecting it. But it 
appears from the petitions in the suits wherein judgment 
was rendered against Mrs. Gilliam, that it was put in issue 
there, whether the plaintiffs should have a decree for the 
satisfaction of their debt out of the property held by 
Margaret as a gift from her husband, and _ plaintiffs’ fail- 
ure to obtain it. We think that having failed in that suit, 
they are precluded from again contesting the question 
whether this property is liable. 

But a gift from the husband to the wife is not neces- 
sarily fraudulent and void as to existing creditors. It 
might be a badge of fraud, a circumstance to be consid- 
ered in determining whether the intent was fraudulent, 
if it were shown that he was then heavily in debt. But it 
does not follow that because a man may be indebted to an 
inconsiderable, or even a considerable amount at the time, 
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that he cannot settle a part of his property upon his wife 
or children, provided he retains an ample amount of prop- 
erty to liquidate his just debts. Van Bibber v. Matthis, 
52 Tex., 407. 

Nor will that settlement be affected because it may turn 
out afterwards from accident or ill-fortune, that his prop- 
erty may perish or be swept away. Perkins v. Perkins, 
1 Tenn. Ch. Rep., 543, Cooper, Chancellor. Here it is 
abundantly shown that Gilliam was in prosperous circum- 
stances In September, 1863. He had lands and slaves, 
and horses and cattle. He had several thousand dollars 
in cash notes and $35,000 in Confederate money, which 
at that time was of considerable value. At his death the 
plaintiif allezes he left property to the value of $50,000, 
and of debts, except that to plaintiff, there is no proof to 
any considerable amount. Is the gift to his wife of this 
Fisher property to be held fraudulent and void as against 
these creditors because it has followed from the fortune 
of war that s!aves have been liberated and ceased to be 
property, or that wealth has taken to itself wings; that 
his cash notes have become trash, and his Confederate 
bonds but rags?) The gift to his wife in the then condition 
of the country, if it was intended as some provision for 
her out of his large estate against the calamities which 
might result from the conflict in which our people were 
then engaged, was not alone a prudent, but a meritorious 
act, and there is no rule of equity or good conscience 
which forbids us to uphold it. The property which was 
purchased by Margaret with this donation we believe she 
is entitled to claim and hold, unaffected by any indebted- 
ness of her deceased husband, and free of the claims of 
his creditors, as it surely is unaffected by any fraudulent 
intent or device to hinder, delay or defeat them. Sher- 
man vu. Hogland, 54 Ind., 578; Chambers v. Sallie, 29 
Ark., 407; Brown v. Spicey, 53 Geo., 155; Emerson v. 
Bemis, 69 Ill., 537. 
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The verdict of the jury for the defendants is fully war- 
ranted by the testimony, and in our judgment should not 
be disturbed, unless there has been some error committed 
in the rulings of the court or the instructions given them 
calculated to work the plaintiff injury. 

Exceptions were taken at the trial to the rejection by 
the court of some of the answers of Margaret to interrog- 
atories propounded to her by plaintiff. They were ob- 
jected to as irrelevant. The appellants here do not point 
out in what respect they were relevant, and it is certain 
that they have not been injured by their rejection. We 
have carefuily considered the answers, and where they are 
not mere repetitions of her previous answers which were 
read, they are devoted to a statement of her present con- 
dition, and the disposition she had made of the commu- 
nity property since her husband’s death. Inthe view we 
have taken of the case, the inquiry into these subjects 
was immaterial and irrelevant. If the Byrdstone prop- 
erty was her separate property, it was no concern of her 
vendees what may have been done with the community 
property which came to her hands. 

There are many assignments of error to the action of 
the court in giving and refusing instructions to the jury. 
It would be a tedious and unprofitable labor to examine 
each objection. For the most part the instructions re- 
late to the powers and duties of the surviving wife as 
respects the community property and its administration. 
It seems to have been assumed by the appellants, and in- 
deed also by the court, that the conveyance by Fisher and 
wife to Margaret Gilliam, being for a consideration spring- 
ing from the community, the property, although limited 
to her sole and only use, became community, and that 
acquired with it became community also. This, we have 
seen, was an erroneous view of the law. But the charge 
given and the charges asked were predicated upon this 
assumption. They have consequently but little relevancy 
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to the true issue in controversy. The controlling fact in 
the case is, that the property was the separate estate of 
Mrs. Gilliam. That is decisive of the contest, and we 
would not be warranted in raising questions upon the 
rules governing surviving wives in regard to the commu- 
nity property, when such rules have nothing to do with 
the case in hand. It is enough to say that neither in the 
instructions given or refused has the plaintiff suffered 
any injury of which he can complain. Indeed, though 
they are upon questions merely abstract, they are very 
generally correct; and where erroneous, the error has 
been on the plaintiff's side. 

On the whole case, and on whatever theory founded, it 
is not made to appear to us that the verdict of the jury 
is clearly wrong. On the contrary, we believe it to be 
right, and therefore the judgment ought to be affirmed. 


AFFIRMED. 
{Opinion delivered October 25, 1881.] 





THE STATE EX REL. JOHN H. SpAupina v. JAMES E. 
SMITH. 


(Case No. 1101.) 


1. OrricE —Svupsipy TAX.— There is no such office as that of assessor 
and collector of railroad subsidy tax for the town of Waxahachie. 
2. QUO WARRANTO.— Where there is no such intrusion into the office of 
collector of taxes as prevents him from proceeding with collections, 
and the controversy does not involve the right to his office, but the 
question whether he or another officer has the right to assess and 
collect, a proceeding by quo warranto is not the remedy. 
3. QUO WARRANTO.— A proceeding by quo warranto will not be allowed 
for the purpose of preventing a public officer from exercising any 
right or privilege incident to his office, and it cannot be used to re- 
strain an officer frem doing a particular act, the right to perform 
which is claimed as a part of his official functions. 
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4. FRANCHISE — STATUTES CONSTRUED.— The word franchise, as used 
in the act of 9th Anne, applies only to franchises of corporations; 
and the first section of the act of July 9, 1879, regulating proceed- 
ings in quo warranto, being a re-enactment of the English statute, 
it must be considered as having been adopted with the construction 
given to that statute. The right to assessa public tax is not that 
character of franchise contemplated by the statute. 


APPEAL from Ellis. Tried below before the Hon. Geo 
N. Aldridge. 


Farris & Rainey, for appellant. 

I. The jurisdiction is expressly conferred upon the dis- 
trict court by the act relating to this character of proceed- 
ing in quo warranto. R.S. App., pp. 47, 48. 

II. The district court has the jurisdiction to try the 
right to an office. Sayles’ Prac., sec. 128; Banton v. 
Wilson, 4 Tex., 400; Lindsey v. Luckett, 20 Tex., 516. 

III. ‘‘The amount in controversy,” designated in the 
constitution as determining the jurisdiction, is the 
‘‘amount claimed by either party to the suit.” Sayles’ 
Prac., sec. 122; Graham v. Roder, 5 Tex., 141. 

IV. In all doubtful cases the intendments will be in 
favor of the jurisdiction. Sayles’ Prac., sec. 122 and 
cases cited. 

V. If necessary to sustain the jurisdiction of the dis- 
trict court, this proceeding would be construed to bé an 
action of the state to recover aforfeiture. State of Texas 
v. DeGress, 398. 

VI. A proceeding to recover a fine is to recover a for- 
feiture, within the proper meaning and scope of the word. 
Webster’s Dic.; Burrill’s Law Dic. 

VII. It is said that there is no such office as assessor 
and collector of said subsidy taxes, and that no allegation 
has been made that the appellee has intruded into the 
office of town constable. No such question was raised 
by the exceptions on the trial, when the appellant might 
have had an opportunity to amend; nor did the appellee 
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except to the ruling of the court in overruling his excep- 
tions. We maintain that, as the town constable was re- 
quired to give a separate bond, conditioned that he would 
assess, collect and pay over the subsidy taxes, etc., it may 
properly be called an office of assessor and collector of 
the subsidy taxes; an office which is blended with that of 
constable. It is sufficiently charged and proven to show 
an intrusion into the office of constable held by the rela- 
tor (if such it should be called), and that it is of the value 
of $500, 

VIII. Our statute goes further than the old law, and 
authorizes the action when the defendant intrudes into 
the office claimed by the relator; and it is not required 
that the intruder should claim the right to perform all the 
duties of the office claimed by the relator. R. S. App., 
p. 47; Texas Pleas, by Green, vol. 1, sec. 1182. 


Kendall & Anderson, for appellee. 


GouLp, AssociaATE JusTICE.— This is a proceeding by 
quo warranto under the act of 1879. R. 5. Appendix, 
p. 47. The relator Spalding alleges that he, as town con- 
stable for the town of Waxahachie, had the right to as- 
sess and collect the railroad subsidy taxes of that town, 
amounting to 87,000, annually, and that the defendant 
James E. Smith had wrongfully usurped, intruded into, 
and taken possession of said office of assessor and col- 
lector of the railroad subsidy tax of the town of Waxa- 
hachie. By the answer of Smith, it appears that he, as 
assessor of the state and county taxes for Ellis county, 
claimed that it was his right and duty to assess said sub- 
sidy taxes, basing his claim on the provisions of the special 
act of January 28, 1875, authorizing the town of Waxa- 
hachie to aid in the construction of the Waxahachie Tap 
Railroad. Section 10 of this act enacts that ‘‘ All taxes 
assessed and collected under this act shall be assessed and 
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collected by the same officers whose duty it is, or may be, 
to assess and collect the state taxes, and they shall re- 
ceive for their services one-fourth of the rates of commis- 
sion allowed by law for assessing and collecting the state 
tax; said tax shall be assessed and collected in the same 
manner as the state tax, and the same remedies shall be 
used to entorce its collection that are provided by law to 
enforce the collection of the state tax.” 

By section 11 it is provided that *‘ The ofticer whose 
duty it is to collect the taxes levied under this act shall 
give a bond with two or more sufficient sureties, to be ap- 
proved by the state comptroller, in a sum double the esti- 
mated annual amount of said tax, which bond shall be 
payable to the state, and shall be conditioned for the 
prompt collection and payment of said taxes into the 
treasury.” Special Liws of 1875, pp. 11 and 12. 

Under the charter and ordinances of the town, the con- 
stable was authorized to assess and collect the municipal 
taxes, and under the provisions of the act ‘* to provide for 
the levying and assessing of taxes to pay the interest and 
principal of bonds heretofore issued by cities to aid in the 
construction of railroads” (acts of 1876), claimed the right 
to assess and collect the subsidy tax. By that act, sub- 
sidy taxes levied thereunder, or under the act of 1871, 
were to be ‘‘ assessed and collected by the same officers 
whose duty it is to assess and coliect the other municipal 
taxes;” and ‘‘the officer whose duty it is to collect the 
aforesaid taxes ” is required to give bond for the faithful 
assessing, collecting and paying over thereof. 

It is obvious from this statement that there is no such 
office as that of assessor and collector of railroad subsidy 
taxes for the town of Waxahachie. The duty and right 
of assessing and collecting such taxes is devolved on 
other officers, and the contest in this case is not over the 
right to an office, but over the question which of two of- 
ficers has the right to assess the railroad subsidy taxes for 
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the town of Waxahachie. Each of them claims that 
right as an incident to his office, the one as town consta- 
ble, the other as assessor for Ellis county. It is laid down 
by the authorities on qué warranto, *‘that the court will not 
permit its use for the purpose of preventing a public offi- 
cer from exercising any right or privilege incident to his 
office, and it cannot be used to restrain an officer from 
doing a particular act. the right to perform which is 
claimed as a part of his official functions.” High on Ex. 
Rem., sec. 636; State v. Enos, 3 Ark., 585. 

Again it is said: ‘‘An information will not be allowed 
against certain magistrates to compel them to show by 
what authority they grant licenses within a jurisdiction 
alleged to pertain to other magistrates, since there can- 
not in such case be judgment of ouster, or of seizure into 
the hands of the crown.” High on Ex. Rem., sec. 644. 
There being no such intrusion into the office of town con- 
stable as prevents that officer from proceeding to assess 
and collect the town subsidy taxes, he does not need the 
aid of this extraordinary remedy. 

But it may be claimed that though this is not a case of 
usurping, or intruding into, or unlawfully holding or ex- 
ecuting an office, that the statute provides also for usurp- 
ing a franchise, and that the right to assess a public tax 
is such a franchise as the statute intends. If this were 
an original question we would be inclined to so hold. But 
this part of the act is substantially a copy of the act of 
9th Anne, and it has long been settled that the word 
‘‘franchise,” as used in that act, means only corporate 
rights, or franchises in corporations. Rex v. Williams, 
1 Burrow, 402, decided in 1757, is conclusive on that point, 
and has always been so regarded. 

In adopting the language of the statute of 9th Anne, 
the legislature must be presumed to have intended it to 
receive that construction which the courts had uniformly 
given it, and from that construction we do not feel at lib- 
erty to depart. 
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In our opinion, the case is not one provided for by the 
act of July 9, 1879, regulating proceedings in quo war- 
ranto, and for this reason the district court did not err in 
dismissing the case for want of jurisdiction. 

As we have no jurisdiction to adjudicate the case, we 
decline to express our opinion on the question at issue. 

The judgment is affirmed. 

AFFIRMED, 

[Opinion delivered December 9, 1881. ] 





Mary B. Cassapay v. C. C. FRANKLAND. 
(Case No. 4409.) 


1. Equiry — VENDOR AND VENDEE— SUPERIOR TITLE.— The doctrine 
that the superior title remains with the vendor of land until the 
purchase money is paid, recognizes a right in the vendor which is 
not assignable by transfer of the debt. 

2. Same.— In order that the superior title may remain with the vendor, 
the ownership of the purchase-money notes must remain with him 
also; when both the notes, and mortgage taken to secure them co- 
temporaneously with the execution of the deed, are assigned, neither 
the legal or equitable title remains in the vendor. It would seem 
that in such a case the re-assignment to him of the mortgage, and 
a re-transfer to him of the purchase money notes, would not rein- 
vest him with the superior title. 


AppEAL from McLennan. ‘Tried below before the Hon. 
L. C. Alexander. 

This suit was instituted April 23, 1878, by Frankland 
against Cassaday, for the recovery of two tracts of land 
in McLennan county, in trespass to try title. The de- 
fendant pleaded not guilty, and special pleas which it does 
not become material to notice. The title of plaintiff and 
defendant is traced to one R. P. Jones. 

Jones being indebted in a large amount to one John 
Barnes, of London, conveyed to Frankland & Terry cer- 
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tain lands and other property (amongst which is the land 
sued for), in trust to sell and pay the debt to Barnes. On 
the death of Jones, a suit was instituted in Brazoria dis- 
trict court against his representatives and the trustees, 
and in that suit a decree was rendered reforming the 
trust deed and directing the execution of the trust accord- 
ing to the terms of the decree. Its provisions are very 
full in regard to the powers and procedure of the trustees. 
They are directed to sell the property after proper notice 
at public sale, and the terms prescribed are the payment 
of ten per cent. cash by the purchasers and the balance 
in annual installments at one, two and three years, with 
interest. It proceeds: 

1. The purchasers to execute their promissory notes 
with good personal security for the respective amounts of 
said installments, payable to the order of A. Lanfear, at 
the Commercial & Agricultural Bank at Galveston, and 
secured by mortgage to be retained on the property pur- 
chased. 

2. The assignees shall execute deeds to the purchasers, 
which deeds shall be valid in law to convey to said pur- 
chasers all the right, title, interest and claim of the said 
estate of the said R. P. Jones and of the defendants 
(these were C. C. Frankland, Clinton Terry, Eleanor P. 
Frankland and Ambrose Lanfear), in and to the said 
lands and slaves and other property. But the sales shall 
be without warranty and the title at the risk of the pur- 
chaser, and defects or failure of title shall be no defense 
or bar to the payment of the notes for the purchase 
money. 

3. It is further stipulated, that at these sales by the 
trustees Barnes or ‘‘ his attorney of record herein” may 
bid for property and direct conveyances to be made, and 
credit the bids upon plaintiff's debt, and the cash pro- 
ceeds of sale shall be paid at once to plaintiff or his 
attorneys. 
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4. That the plaintiff or his attorneys, etc., shall have 
the right to elect and take any of the notes and mort- 
gages received, and credit the amount on the plaintiff's 
debt. 

5. The notes and mortgages which he shall not so elect 
to take and receive shall remain subject to the control of 
the assignees, who shall collect the same, etc., pay over to 
said A. Lanfear at Galveston, and the notes and mort- 
gages shall not operate as any credit or payment of the 
amounts to plaintiff, nor impair his claim or lien, until 
collection and payment of the proceeds to said A. Lan- 
fear (except in cases of purchase or election to take notes 
as expressed). 

6. That if the trustees fail to make and complete the 
sale of the property, as specified, ‘*then the power and 
authority of said assignees to make any further sales or 
disposition of any property shall cease; and on affidavit 
made by any one of the attorneys of record of the plaint- 
iff of such failure, the clerk of the court should issue an 
order of sale, directed to the sheriff of the proper county, 
commanding him to sell the property.” 

Under a sale made by the assignees in pursuance of 
this decree, John A. Wharton purchased the land in con- 
troversy on March 6, 1855. Frankland & Terry exe- 
cuted to him a conveyance for the land. In the same 
document is contained a mortgage from Wharton to A. 
Lanfear, to secure the notes given for the residue of the 
purchase money of the land. 

The defendant claims through conveyances from the 
heirs of Wharton. 

It appears that John A. Wharton died in 1865. He is 
represented as being a wealthy man until the close of the 
war. He wasa partner in the practice of the law with 
Clinton Terry, one of the assignees. Terry died in 1862. 
John B. Jones, Esq., of Galveston, was the agent and 
attorney of record of Barnes. He died in 1874. 
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After the death of Jones, Coryell, a witness for the 
plaintiff, testified that on examination he found among 
Jones’ papers relating to the Barnes affairs, in 1876, three 
notes of John A. Wharton, dated about the 6th of March, 
each for S190, and payable to A. Lanfear. The notes, he 
says, Were burned in a fire at Galveston in June, 1877. 

Frankland, the plaintiff, testified by deposition that the 
assignee ** paid over to John B. Jones, the agent and at- 
torney of John Barnes, all cash, and also for collection 
ul the notes received for the lands.” An exhibit of sales 
made by the assignees was produced, to which is ap- 
pended a ‘summary statement” as follows: 

To 10 per cent. cash payment OM .........sccccseocscceses oH, 111.474 
To amount of plaintiff's receipt for land purchased 16,349.05 
Error in plaintiff's receipt for land purchased 10.405 
Amount of plaintiff's receipt for notes or cash from the 
Austin sale ‘ 13,811.66 

Mrs. Frankland’s notes cashed... .......cccccesescssccce 334.82 

John (name illewzible) * 108.00 

Amount of three notes of J. B. Cordova and others, in 


your hanads, for which we have no receipt 
- 1,421.64 


se 


a John H. Hooker 884.00 
= = - 103.68 
6 John A. Wharton in our hands... 576.00 


35,471.66 

Error in favor of trust estate in taking notes............ now 73h 

(Signed) FRANKLAND & TERRY, Assignees. 
There was conflicting testimony as to whether Whar- 
ton and Terry had claims against the trust estate for fees. 
The ‘‘statement” shows that Frankland & Terry re- 
tained Wharton’s notes. Holmes testified to having 

found them among the Barnes papers, 


Herring & Kelley, for appellant. 


Jennings & Dyer, for appellee. 
I. The presumption of payment of the notes of Whar- 
ton, given for the land in controversy, is repelled by the 
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evidence of the situation of the parties, and the other 
circumstances given in evidence on the trial below, to 
show that the debt is still due. 

II. The presumption of payment does not arise in a 
case like this by lapse of time, because the legal title 
remained in the vendors, the assignees, subject to be de- 
feated only by an actual payment of the purchase money. 

III. Upon the death of R. P. Jones, the power of the 
trustees under the assignment was revoked. The assign- 
ment was made October 23, 1853. Richard P. Jones died 
afterwards, and during the same year, and before the 
execution of the trust. Robertson v. Paul, 16 Tex., 472; 
Buchanan, Adm’r., et al. v. Monroe et al., 22 Tex., 537; 
Webb v. Mallard, 27 Tex., 80. 

IV. The decree of the district court of Brazoria county, 
enforcing the trust under the said assignment, vested the 
power to act in Terry & Frankland, the original assignees, 
and made their powers joint and several. 

V. The deed of Charles C. Frankland and Clinton 
Terry to John A. Wharton did not divest the legal title 
of the trustees, nor invest the same in Wharton. Dun- 
lap v. Wright, 11 Tex., 597; Baker v. Ramsey, 27 Tex., 
52; Peters v. Clements, 46 Tex., 115; Roosevelt v. Davis, 
49 Tex., 463; Burgess v. Millican, 50 Tex., 401. 

VI. The notes, being made payable to Ambrose Lan- 
fear, did not divest the title of the trustees to the land, 
nor invest the same in Lanfear. 

VII. The title to all of R. P. Jones’ estate was in 
Charles C. Frankland as executor, and as residuary lega- 
tee under the assignment of Jones, and his rights as such 
are adjudicated by the terms of the decree of the district 
court of Brazoria county, which declares judgment 
against him as executor and residuary legatee, placing 
the legal title in him, and giving to Barnes a lien only on 
the estate, subject to be enforced by the terms of the said 
decree. Buchanan v. Moore, 22 Tex., 541. 
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VIII. The deed to Wharton left the legal title in the 
assignees, subject to defeasance only on payment of pur- 
chase money by him (Wharton), and he having failed to 
pay the same, and Terry being dead, the title was in the 
survivor, Charles C. Frankland, the plaintiff below. Dun- 
lap v. Wright, 11 Tex., 597; Baker v. Ramsey, 27 Tex,, 
52; Peters v. Clements, 46 Tex., 115; Roosevelt v. Davis, 
49 Tex., 463; Burgess v. Millican, 50 Tex., 401; Peter v. 
Beverly, 10 Peters’ 8. C., pp. 563, 565; Franklin v. Os- 
good, 2 Johns. Ch., p. 19. 

IX. There is no legal presumption of payment from 
lapse of time to vest title in a party who holds under an 
executory contract like this, and where, in law, the pay- 
ment in fact of the purchase money alone vests title. 
Roosevelt uv. Davis, 49 Tex., 463; Dunlap v. Wright, 
11 Tex., 597. 


Qutxan, J. Com. App.— The question to be determined 
in this case is, whether the plaintiff Frankland, upon the 
state of facts, established his right to recover the land. 
He claims that, as it is not shown that the purchase 
money has been paid, the superior title to the land is in 
him as surviving assignee. 

It iscertainly well settled in numerous decisions in this 
state, that in sales of land the superior title remains in 
the vendor until the purchase money be paid, when the 
conveyance is executory, or when a mortgage for unpaid 
purchase money is given simultaneously with the deed, 
or when an express lien is retained in the deed. Webster 
v. Mann, 52 Tex., 425. 

But it is also well settled that this superior title does 
not remain in the vendor where no express lien has been 
reserved, nor where a mortgage is taken subsequently to 
the execution of the deed to secure the payment of the 
purchase money; nor does it attach to the notes given for 
it. The holder of the notes is not in any case the holder 
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of the legal title to the land, unless he is the original 
vendor or his heir or representative; nor will this superior 
title follow (Baker v. Compton, 52 Tex., 252) the assign- 
ment of the mortgage and vest in the assignee. 

In Wright v. Wooters, 46 Tex., 383, it is said by the 
present chief justice, ‘‘that whilst the doctrine that a 
mortgage to secure the purchase money, executed by the 
vendee at the time he receives his conveyance, has the 
effect to make the contract executory, is well settled by 
numerous decisions of this court, it is believed that its 
extension, so as to give like rights to others than the 
vendor, may lead to confusion, and that such applications 
of the principle should be made only in cases where the 
right is clear.” 

In order that this superior title may remain in the ven- 
dor, it would seem essential that the ownership of the 
purchase money notes should remain with him also. Cer- 
tainly, if he has parted with the notes and mortgage exe- 
cuted to him for payment of the purchase money, he 
cannot be said to retain any longer any title to the land. 
Catlin v. Bennett, 47 Tex., 172. 

We have found no ease in which it has been held that ‘ 
where the purchase money notes are made payable to a° 
third person, and the mortgage to secure them executed 
toa third person, that the legal title then remains in the 
vendor. 

The vendor reserving a mortgage has the right, upon 
default of payment, to enter upon the land, if he can do 
so peaceably, or to sell it, or to sue for it and recover it. 
Manifestly he can exercise none of these rights where the 
debt and the mortgage belong to another. And if he 
cannot exercise them in such case, it is because he does 
not possess them. He has parted with the land and with 
the consideration for it, and the title to it. And it would 
not be reinvested in him by a reassignment to him of the 
mortgage, or a retransfer to him of the notes. 
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3ut in the case before us, there would seem to be no 
difficulty in coming to the conclusion, under the peculiar 
circumstances of it, that the plaintiff has not the superior 
title to the land sued for. We think it evident from the 
proofs that it was not the intention of the parties that 
the assignees should retain the legal title until payment 
of the money. The object of the transaction between 
Barnes and Jones and his representatives was to provide 
security for the payment of Barnes’ debt,— to put the se- 
curities in such ashape that neither Jones or the assignees 
could divert them to any other use than the payment of 
the debt, and that the property subjected to it, and all 
rights of Jones in it, should be closed out once for all by 
the sale of it. That it should be turned into notes with 
good personal security and mortgage, not to Jones or his 
assignees, but to Lanfear. (This was the security bargained 
for.) The decree limiting the powers of the assignees 
says “that the assignees shall execute deeds to the pur- 
chasers, Which deeds shall be valid in law to convey to 
said purchasers all the right, title, interest and claim of 
the said estate of the said R. P. Jones and of the defend. 
ants,” and that these deeds shall be without warranty. 

The notes and mortgages were payable to Lanfear; the 
assignees Were authorized indeed to collect them, but they 
were to pay the proceeds to Lanfear. And at any time 
Barnes or his attorney had the right to take any of the 
notes and credit the amount upon his debt. Now the 
reservation of the legal title in these assignees is incon- 
sistent with the carrying out of these stipulations. If 
the legal title remained in them, upon default in payment 
of the notes they could sell the land to another, or take 
possession of it; but this very clearly they could not do 
here. The vendor who retains the notes and express lien 
can sell the land, on default, but by that act he discharges 
the debt. In this case the mortgage to Lanfear would 
be unaffected by the act of the assignees; he only could 
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release it. So, recognizing the legal title in thesé assignees, 
and their right to retake the land or sell it, would be to 
deprive Barnes of the right he contracted for to take upon 
his debt such notes and mortgages as he might select. 

But there is another fact in this connection entitled to 
consideration in the determination of the controversy. 
It is seen from the assignment and the decree, that 
Barnes had no right to the possession of these notes and 
mortgages unless taking them as a credit upon his debt. 
The assignees were to retain control over them for collec- 
tion. But Frankland says he turned them all over to 
Barnes’ attorney for collection. Could Frankland then 
sell the land? And when the notes passed into Barnes’ 
hands, whether for collection or upon his election to take 
them as a credit upon his debt, certain it is, that having 
retained them until they were barred by limitation, and 
no recovery could be had upon the mortgage or against 
the securities, Barnes was responsible for the amount, and 
could be compelled to credit it upon his debt, whether he 
had elected to take the notes and mortgages or not. So 
that neither the assignees nor the trust estate has suffered 
loss. And if Lanfear or Barnes have, it is attributable 
to their own laches. 

These views lead us to the conclusion that the legal title 
to the land is not in Frankland, and that he cannot 
recover. 

We add, that whilst there isundoubtedly an equity that 
a vendor selling his land shall not lose it unless it is paid 
for, that this doctrine of the superior title remaining in 
him, is one, as said by Judge Gould, not to be extended 
or enlarged. It should be recognized and enforced as a 
remedy only in the clearest case, and as a right not as- 
signable. Used asa means for the collection of debt after 
the lapse of years, on pain of forfeiture perhaps of greater 
part of the purchase money of the land paid, it may 
become an engine of intolerable oppression. 
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There have been two trials, and this is the second ap- 


peal in this case. 


We are of opinion the judgment should be reversed 


and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 10, 1881.] 





G. W. GLasscock ET AL. Vv. T. P. HuGues. 


(Case No. 1065.) 


1, DISQUALIFICATION OF JUDGE.— The fact that a judge had at some 


2 


vo 


former period been connected as counsel with matters in litigation 
before him, or that he had acted as attorney for a part owner of a 
survey of land in litigation in the cause, but who was not in- 
terested in the suit pending, does not disqualify him from sitting 
on the trial of the cause. 


. PARTITION — PLEADING.— Though, in a suit for partition, all who 


have an interest should be made parties, it is not necessary that the 
petition should aver the extent of each defendant’s interest; it is 
sufficient to allege that they are co-tenants of the whole tract of 
land, leaving it for the defendants to show their respective inter- 
ests, if they desire partition among themselves. 


3. PARTITION — PRESUMPTION — FACT CASE.— See opinion for acts and 


conduct of parties held properly admissible in evidence to estab- 
lish a parol partition of land. 


. PAROL PARTITION OF LAND.— A parol partition of land is not within 


the statute of frauds, nor is possession under it necessary to its 
validity. When those who it is alleged made it are dead, when it 
is of ancient date, and from the lapse of time it is impossible to 
give evidence of the very making of the partition, all the conduct 
and acts of the parties, and every circumstance of acquiescence 
in such acts as are consistent only with the fact that a partition 
had been made, should be admitted in evidence. 


5. EvipENcE.— The fact that one claiming under an alleged ancient 





partition of land has paid taxes on the interest claimed by him, 
should be admitted in evidence as a circumstance tending to show 
the partition. 
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6. ANCIENT DOCUMENT.— An ancient document, signed by the ancestor, 
is admissible against his heirs to show the specific interest conveyed 
in a deed made by him, when the evidence involves no contradic- 
tion of the language of the deed. 


=i 


. ANCIENT DocUMENT.— A deed proves itself as an ancient document 

only when it is thirty years old. 

8. CHARGE OF CoURT— EsTopPEL.—See opinion for charge of court 
on the subject of estoppel, which, though abstractly correct, was 
held improper because calculated to mislead the jury from consid- 
ering the real object of the testimony introduced. 

9. EVIDENCE — CHARGE OF COURT.— One attempting to establish an 
ancient parol partition of land offered in evidence deeds made by 
his ancestor, who, it was claimed, made the partition, as a circum- 
stance to establish the partition. Held, that a charge of the court 
to the effect that deeds to specific portions of the land could not 
be construed as acts of hostility to the balance of the tract of land, 
was error, as tending to divert the jury from considering the real 
purpose of the evidence, which was that it might be considered in 
connection with other evidence as tending to show partition. 

10. LAND CERTIFICATE — TENANT IN COMMON.-—— A joint owner of a land 
certificate may locate separately the interest owned by him. so as 
not to create therein a tenancy in common in it with those owning 
the other interests in the certificate. 

APPEAL from Williamson. Tried below before the 
Hon. E. B. Turner. 

The Willis Donahoe, Jr., league and labor was located 
in Williamson county in two tracts, one on Brushy creek 
and one on Donahoe creek; both tracts were surveyed in 
1853, and subsequently patented in the name of G. W. 
Glasscock, assignee of Donahoe. 

The A. L. Eaves league was located in Williamson, 
Milam, Comanche and Callahan counties, and also pat- 
ented to G. W. Glasscock, assignee of Eaves. 

In 1839 Glasscock, joined with one T. B. Huling, con- 
veyed to Henry Millard one-half of the Donahoe league 
and labor certificate, and one-fourth of the A. L. Eaves 
league certificate. The certificates both were issued to G. 
W. Glasscock, assignee. 

Millard died in 1844, leaving his two sons his heirs, 
Fred 8. and Henry B. Millard. 
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These heirs in 1857 conveyed all the interest they took 
by descent in the Donahoe and Eaves certificates and 
lands, being one-half of the Donahoe and one-fourth of 
the Eaves, to Hughes and Vontress. 

cd. H. Vontress died in 1864, and his estate is in pro- 
cess of administration in Williamson county, and in a 
partition suit between T. P. Hughes and the heirs of 
Vontress, it had been decreed that Hughes take three- 
fourths and the heirs of Vontress one-fourth of the Hughes 
and Vontress lands, and in a partial partition under the 
judgment, the Donahoe lands had been allotted to 
Hughes — the tract on Brushy being valued at $4 and that 
on Donahoe creek at $2 per acre, and so charged to 
Hughes in the partition. 

G. W. Glasscock died in 1868, and his estate was ad- 
ministered in Travis county. The heirs of Glasscock set 
up claim to the Brushy creek (Donahoe) survey and the 
whole of the A. L. Eaves lands, and in partition of the 
Glasscock estate, six hundred acres of the Brushy creek 
survey and all of the Eaves tracts were divided among 
the Glasscock heirs. 

Glasscock in his life-time had deeded all of the Brushy 
survey but six hundred acres in severalty. 

February 13, 1872, Hughes instituted this suit in the 
district court of Williamson county against the heirs and 
representatives of Vontress and the heirs of Glasscock, 
for a partition of the lands. 

The whole of the Donahoe and part of the Eaves lands 
were situated in Williamson county, where also resided 
all the heirs of Vontress and two of the heirs of Glass- 
cock. The other heirs of Glasscock resided two in Travis 
and two in Bexar counties. 

The petition set out the rights of plaintiff and of the 
heirs of Vontress in the Donahoe and Eaves lands; alleg- 
ing in addition that all the other interest therein was 
claimed by the Glasscock heirs, who were made parties. 
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March 4, 1873, plaintiff amended, setting out the field 
notes of the several surveys, giving a history of the title 
which he claimed; asserted title in Glasscock, Sr., to half 
of the Donahoe league and labor, the other half as con- 
veyed to Millard; that Glasscock had sold off large parts 
of the Brushy creek Donahoe survey; asking that such 
parts so sold be allotted to the heirs of Glasscock, but that 
the equivalent in value be allotted plaintiff in the other 
lands sought to be partitioned. As to the Eaves tract, 
the amendment asserted ownership in plaintiff and the 
Vontress heirs of one-fourth interest, and that the legal 
title of the remainder was in Glasscock, who had pre- 
tended that he had given one-fourth for locating same, 
but of which proof was asked. 

The defendants’ demurrer raised the following ques- 
tions: 

1. That as to the Donahoe survey there was no privity 
of interest between the heirs of Vontress and the heirs of 
George W. Glasscock, Sr., because the appellee set up a 
title under the order of the district court in the then pend 
ing suit between Hughes and the Vontress heirs concern- 
ing the Donahoe survey, vesting all the interest of the 
Vontress heirs in the appellee, and that to this extent 
there was an improper joinder of parties defendant. 

2. That as to the Eaves survey the appellee’s pleadings 
were faulty, because he failed to show who were all the 
owners of the Eaves survey. He failed to set out with 
sufficient certainty the extent of the interest of himself 
and of the heirs of Vontress in that survey, and he also 
failed to set out the character and extent of the interest 
of the appellants in it. 

The appellants then answered to the merits, and, after 
pleading the general issue, set up in this first answer the 
following defenses: 

1. They denied the appellee’s title to any part of the 
Eaves survey; asserted the exclusive ownership of it in 
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themselves, and that it had been partitioned among the 
heirs of George W. Glasscock, Sr., by the probate court 
ot Travis county. 

2. As tothe Donahoe certificate, they alleged that their 
ancestor, George W. Glasscock, Sr., owned one-half of 
it; that he located his half on Brushy creek; that he held 
this tract of land, claiming the exclusive ownership of it, 
with the knowledge of all the parties, and sold during his 
life-time, publicly and openly, by metes and bounds, all of 
this half league except about six hundred acres, without 
objection or protest from anybody; received and used all 
the purchase money from such sales, and that since his 
death it had fallen to the share of his daughter, Mrs. 
Logan. 

3. As to that part of the Donahoe land on Donahoe 
creek, they said that it still belonged either to the Millard 
heirs, or to Talbot, or to themselves, but that at all events 
the appellee does not own it. 

4. They further set up that long prior to the death of 
H. Millard (which occurred in 1843 or 1844), and during 
the life-time also of Huling and Glasscock, Sr., the three 
constituting the firm of T. B. Huling & Co., had a settle- 
ment and partition of their respective interests in the 
entire Donahoe certificate; that this league and labor cer- 
tificate was divided into equal shares long before it was 
located and patented; that under this ancient partition 
their ancestor located his half of his certificate on Brushy 
creek, while the Donahoe creek part fell to the share of 
H. Millard, and that under this partition Glasscock, Sr., 
exercised exclusive control of the Donahoe land on 
Brushy creek, with full knowledge and acquiescence on 
the part of Millard and of his heirs and assigns, while 
the latter exercised like acts of ownership over the land 
on Donahoe creek. 

5. By an amended answer, appellants set up as a 
further defense, that on the 20th of January, 1839, the 
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firm of T. B. Huling & Co. sold one-half of the W. 
Donahoe, Jr., league and labor certificate, and that after- 
wards George W. Glasscock, Sr., individually purchased 
this half which had been sold by the partnership, and 
that it thus became his private property; that in 1842 and 
1843, and some time prior to the death of Millard, there 
was a partition of the interest acquired and held under 
the Donahoe certificate, under which that part of the 
Donahoe certificate located on Brushy creek fell to Glass- 
cock, Sr., and the part located on Donahoe creek fell to 


H. Millard. 


6. That under this ancient parol partition, the estate 
and heirs of Millard took charge of the Donahoe creek 
land, and that Millard’s administrator sold it to J. W. 
Talbot. That the heirs of Millard, dissatisfied with this 
sale, brought suit against Talbot on the 23d of September, 
1857, more than ten vears before the death of George W. 
Glasscock, Sr., and without joining him as a party de- 
fendant, in which they asserted that they were the sole 
owners of the land on Donahoe creek, and in which they 
accurately described it by metes and bounds, they having 
previous to that date located it there. 
having bought the interest of the Millards, intervened in 
that suit in his own right and on behalf of the Vontress 
heirs, and claimed the exclusive ownership of this land; 
and that finally, by a compromise in that suit, it was par- 
titioned under a consent decree, under which Talbot re- 
tained about eight hundred acres, while the appellee 
recovered the balance. 

7. They further set up that the ancient parol agreement 
and partition was acted upon and concurred in by all the 
parties to it in good faith up to and after the 16th day of 
April, 1870, when, after the death of Glasscock, Sr., the 
consent decree between Talbot and the Millards was en- 
tered; that in March, 1870, the heirs of G. W. Glasscock, 





That the appellee 








Sr., still acting under this ancient partition, divided the 
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Donahoe land on Brushy among themselves; and that all 
the parties, including the heirs of Glasscock, Sr., and the 
appellee himself, had acted in good faith under this 
partition. 

8. It was further alleged that more than thirty years 
had elapsed since this alleged partition was made; that 
all the Brushy creek part of the Donahoe land had been 
sold to strangers and innocent persons except about six 
hundred acres; that more than one-third of the other half 
on Donahoe creek had also been sold to and was held by 
strangers, and that this long lapse of time, the antiquity 
of the transactions, the long acquiescence of all parties, 
the equities which had in the meantime sprung up, should 
be a bar against the appellee’s claims, and that in equity 
and good conscience the ancient settlement should not be 
disturbed after the death of all the parties to it. 

A motion for a change of venue was made by the ap- 
pellants. It was based upon the fact that the pleadings 
put in issue the title to the Donahoe land on Donahoe 
creek, and necessitated an inquiry as to the proper con- 
struction to be placed upon the judgment rendered con- 
cerning that tract of land in the suit between Talbot and 
the Millards. It was proved that in that case the pre- 
siding judge was of counsel, and consented by an agreed 
decree to a partition of it with the appellee, and that he 
had, as attorney for Talbot, before the institution of that 
suit, filed a protest in the land office against the issuance 
of a patent for the land on Donahoe creek. 

No deed of partition or written contract for partition 
was alleged or proved. 

The jury returned a verdict for plaintiff, upon which the 
court decreed partition, protecting, however, the vendees 
of Glasscock by charging all the land held by them to 
the share of the heirs of Glasscock, and protecting Tal- 
bot by charging that held by him to the share of Hughes; 
directing partition to be made of the remainder, so as to 
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be equal in value, taking into consideration the value of 
the lands so sold, and appointing commissioners to make 
the partition under the decree. 

The evidence relied on to establish the parol partition is 
quite too voluminous to report. Enough of it will be ap- 
parent from the opinion, which contains also the charges 
of the court which were held to be erroneous. The 
ancient document referred to in the opinion purports to 
be a memorandum of a settlement made January 20, 
1839, being the same date of the deed by Huling & Glass- 
cock to Millard, conveying to Millard the two thousand 
three hundred and two acres of the Donahoe and one 
thousand one hundred and seven acres of the Eaves 
survey. 


Hancock, West & North, for appellants. 
Terrell & Walker, for appellee. 


QuINAN, J. Com. App.— There was no error committed 
in refusing to change the venue of the suit. 

The reasons set out in the motion for change of venue 
are ‘“‘that the presiding judge has been connected as 
counsel at one period in ail the matters, or a portion of 
them, in litigation in this suit;” and in the amended mo- 
tion, ‘‘ that in addition to the connection of the presiding 
judge as counsel in the case when the decree in Talbot v. 
Millard was rendered, he also acted as attorney for Jos. 
W. Talbot, one of the owners of a part of the Donahoe 
league, . . andas such attorney filed a protest in the 
land office, etc., by reason of which connection with the 
matters in suit he is disqualified.” 

The judge is prohibited from sitting to try a case 
‘‘where he shall have been of counsel in the case.” We 
do not think ‘‘ to have been connected as counsel at one 
period with the matters, ora portion of them, in litigation 
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in this suit, or that he had been counsel in the case of 
Talbot v. Millard,” was sufficient to disqualify him. In 
H. & T. C. R. v. Ryan, it was held to be error to change 
the venue because the judge had, as counsel, given an 
opinion in regard to the validity of the title to the land 
in controversy, it not appearing that the opinion was 
given in the very case. 44 Tex., 430. And in Taylor v. 
Williams it was held to be no disqualification ‘‘that the 
judge had been of counsel in cases involving the same 
title that is involved in this case.” 26 Tex., 583. 

There was no error in overruling the defendants’ de- 
murrers. It is true that, in suits for partition, all who 
are interested in the land must be made parties, other- 
wise there can be no valid partition. The plaintiff must 
set out his own title, and the interest he claims in the 
whole. But it is not necessary, if all who own the res- 
idue of the lands are made parties, that he should set out 
the several interests they claim. It is enough if it be 
shown that plaintiff and defendants are co-tenants of the 
whole tract. He can obtain partition of his interest, 
though partition may not be made of the several interests 
of his co-tenants. It is for the defendants, if they so 
wish, to set up their specific shares and have them allotted 
to them in severalty. This is clearly the meaning of 
what is said in Bruly v. Ship Channel Co., 45 Tex., 8. 
‘*Tt must appear that the parties to the suit among them 
are entitled to the estate.” But if the plaintiff were to 
undertake to set out the interests of the co-tenants, and 
set them out incorrectly, that would not defeat partition. 
In this suit the respective rights and interests of the par- 
ties could be litigated and determined, whether plaintiffs 
or defendants. De Uprey v. De Uprey, 27 Cal., 336; Ladd 
v. Perley, 18 N. H., 396; Abbot v. Berry, 46 N. H., 69. 

We think it is sufficiently shown in the petition, that 
all parties “‘claiming the land and setting up right” 
thereto are parties, except indeed the purchasers in sev- 
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eralty under Glasscock; and it is expressly asked that the 
lands Glasscock sold in his life-time be set apart to his 
share. This Glasscock’s vendees are entitled to have done 
if no prejudice resulted therefrom to Glasscock’s co- 
tenants, and certainly with their assent, so that these 
vendees are no way concerned in this litigation. Fitch v. 
Boyer, 51 Tex., 336; March v. Hayton, 50 Tex., 251; Ar- 
nold v. Cauble, 49 Tex., 527. . 

But the questions of gravest import in this case arise 
upon the reception and rejection of testimony and the 
judge’s charge. 

It isa suit for partition of the A. L. Eaves league of 
Jand, and the Donahoe league and labor, this latter being 
treated as two surveys, one on Brushy and the other on 
Donahoe creek. 

It seems to be conceded that these lands were once 
owned by the firm of T. B. Huling & Co., which was 
composed of Geo. W. Glasscock, T. B. Huling and Henry 
Millard, and under them the parties to this suit claim. 

The plaintiffs allege that these lands have never been 
divided. 

The defendants, Glasscock and others, the heirs of Geo. 
W. Glasscock, claim the whole of the Eaves league, and 
allege that the Donahoe league and labor had been divided 
between their ancestor and his co-tenants by parol before 
1843; that under this partition the Donahoe creek survey 
fell to Millard, and the Brushy creek survey to Glasscock; 
that Glasscock has exercised acts of ownership over this 
Brushy creek land, had sold all of it but six hundred 
acres, and that has been partitioned among his heirs; that 
Millard, or those claiming under him, have controlled and 
exercised acts of ownership over the Donahoe creek land; 
that the Eaves survey has been divided among Glass- 
cock’s heirs, and that their claim to the land, and their 
father’s in his life-time, has been open, and that they 
have paid taxes thereon, etc. 
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To prove this parol partition of the Donahoe lands, the 
defendants, in the absence of direct proof of the fact of 
division of the lands, relied upon the presumptions de- 
ducible from the acts and conduct of the parties with rela- 
tion to it. 

The land on Brushy was located by Glasscock. The 
patent was issued to him in 1855. He made repeated 
sales of the land, in severalty, with deeds of warranty, 
in tracts of various sizes. There is some proof tend- 
ing to show his claim to the land, and declarations 
with respect to it, as his exclusive estate; and when he 
died the residue unsold was allotted by the probate court 
to one of his heirs in the division of his estate. 

The defendants further offered to introduce the certifi- 
cate of the comptroller, showing the payment by Glass- 
cock uninterruptedly from the year 1855 to 1869 and 
1870, of the taxes on the Donahoe and Eaves lands in 
Williamson and Milam counties, and also receipts from 
the land office for the government dues on the Eaves 
land. And also a duly certified copy from the land 
office of a letter of plaintiff, addressed to Captain Crosby 
(then commissioner), the purport of which is, so far as 
relates to this controversy, that Fred S. and Henry B. 
Millard, sons of Col. Henry Millard, ‘‘own two thousand 
three hundred and two acres in the Willis Donahoe cer- 
tificate; said certificate is located in two places in this 
county; they have gotten the original transfer in their 
possession for said amount of said certificate, . . . and 
he applies for a patent to said heirs of two thousand three 
hundred and two acres.” This letter is dated October 7, 
1855. 

To the introduction of this proof the plaintiff excepted 
as irrelevant and tending to prove no issue in the cause, 
and the testimony was rejected. 

The defendants further gave in evidence the petition in 
intervention of the plaintiff Hughes, in the suit of Talbot 
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v. Millard, in which he avers that he and Vontress are 
the owners, by purchase from the Millards, of the land 
on Donahoe creek, patented to Willis Donahoe, Jr., set- 
ting out the field notes and the decree in that suit, by 
which it appears that plaintiff, as surviving partner, was 
allotted in partition twenty-nine forty-eighths of the Willis 
Donahoe one-half Jeague, and nineteen forty-eighths of it 
to Jos. W. Talbot. 

There was proof, also, that Hughes was a lawyer em- 
ployed by the Millard heirs to investigate the state of 
their land affairs, and had done so diligently; that he 
knew of Glasscock claiming the Donahoe land as_ his 
own in 1867, and knew of it at the partition of Glass- 
cock’s estate in 1870. This suit was instituted February 
15, 1872. The Millard heirs were in Williamson county, 
where the land lies, in the latter part of 1854; from 1856 
or 1857 they have remained in Williamson county. 

The plaintiffs read in evidence a deed from Glasscock & 
Huling to Millard, dated January 20, 1839, for ‘** Land 
purchased of Willis Donahoe, Jr., two thousand three 
hundred and two acres.” This deed recites that Huling, 
Glasscock and Millard were joint partners from 1835 to 
that date; that then a dissolution of the partnership was 
effected, and the parties had agreed upon a division of all 
their lands and land claims, ‘tand do by these presents 
make a full and equal partition among them of and in the 
aforesaid land claims and locations, amounting to ninety- 
nine thousand nine hundred and forty-six acres; . 
that is to say, Henry Millard shall have all the following 
parcels, locations or claims of land, part of said amount,” 
etc., and proceeds to convey various tracts of land, in- 
cluding the Donahoe claim. 

The plaintiffs also read what purports to be a division 
and settlement of the affairs of the partnership of Huling 
& Co., dated May 27, 1850, and signed by Glasscock, Hul- 
ing, and Neil McGaffey, administrator of H. Millard, de- 
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ceased; but which, as appears to us, must have been 
prepared, and in fact agreed upon, on January 20, 1839. 
This ‘‘ancient document” shows that at that date the 
firm of Huling & Co. owned but two thousand three hun- 
dred and two acres of the Willis Donahoe claim, and two 
thousand two hundred and fourteen acres of A. L. Eaves’ 
claim; that of the Donahoe headright there had been be- 
fore then sold two thousand two hundred and fourteen 
acres, and that in the division Henry Millard ‘* drew out” 
two thousand three hundred and two acres, the Willis 
Donahoe, Jr., headright, and one thousand one hundred 
and seven acres of the A. L. Eaves headright. So that 
it appears that by the deed of the same date, Huling and 
Glasscock conveyed to Millard all interest in the Donahoe 
headright the firm owned, and that some other party then 
owned two thousand three hundred and two acres in the 
same Donahoe headright, league and labor. 

With this proof before the jury, under the pleadings, 
the question is presented, was this exclusion of the tax 
receipts, and receipts for government dues, and this let- 
ter of the plaintiff Hughes to the commissioner of the 
land office, error? And we are clearly of opinion that it 
Was error. , 

In this state it is well settled that a parol agreement for 
the partition of lands is valid. Houston v. Sneed, 15 Tex., 
309. It is not within the statute of frauds. Stuart v. 
Baker, 17 Tex., 419. It is not necessary that it shall be 
executed by taking possession, to render it valid. It is to 
be proved as any other contract. And where, as in the 
present case, the transaction is of ancient date, and the 
men who made it are dead, and it may be impossible from 
the lapse of time to give evidence of the very making of 
the agreement, and parties are compelled to resort to proof 
of it by circumstances and inferences from the acts of 
the parties and their conduct and acquiescence in such 
acts as were consistent only with the fact that a partition 
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had been made, whatever could reasonably throw light 
upon the matter, or from which an inference might or 
might not be drawn by a jury to establish the fact, ought 
to be permitted to go to them. It is not the business of 
the court to determine the weight which should be attached 
to the testimony offered. It may seem to the court to be 
very trivial, but that does not warrant its rejection. Here 
the proof of partition, or of the separate ownership of 
Glasscock in these lands, may have been dependent upon 
the connection of many circumstances trifling in them- 
selves, which, taken all together, might have been judged 
conclusive by a jury. 

If it could be shown, as it was shown, that Glasscock 
located and took out the patent for this Brushy creck land 
in his own name in 1855; that he spoke of it and ‘* claimed 
it always ” as his own land; that he sold it off from time 
to time to purchasers in distinct parcels by metes and 
bounds, warranting the title, and receiving the money for 
it to his own use; that all this time, from the location of 
the land in 1855 until the day of his death, and until the 
division of the unsold residue among his heirs, the heirs 
of Millard resided in the county near the land, and made 
no claim to, and demanded no division of, the proceeds 
until the institution of this suit in 1872; that, as appears 
from the ‘‘ ancient document,” although in 1839 the whole 
Willis Donahoe certificate had belonged to the partner- 
ship of Glasscock, Huling & Millard, yet that their half 
of it had been sold, and the other half which only re- 
mained the property of the concern had been drawn out 
or allotted to Henry Millard; and in addition to these facts 
and circumstances, the defendant had been permitted to 
prove not only that Glasscock had always paid the whole 
tax upon this Brushy land, but that the agent and attor- 
ney of Millard’s heirs, the present plaintiff, had as far 
back as October, 1855, been in possession of the transfers 
to the two thousand three hundred and two acres of the 
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Donahoe certificate, which was located on Donahoe creek, 
and that he and they claimed that land as their land, and 
demanded the issuance of the patent to them in their own 
names by the commissioner of the land office,— would not 
this be, to say the least of it, testimony not ‘‘ immaterial 
or irrelevant,” tending to show a partition of the land, 
and that Glasscock held for himself ly reason of it the 
Brushy lands, and the Millard heirs the Donahoe creek 
lands? 

And as to the payment of taxes by Glasscock, experi- 
ence we think shows that men are usually content with 
paying the taxes on their own lands and suffering others 
to do the same. The testimony offered should properly 
have been submitted to the jury with the other proofs, 
as indicative of the character of Glasscock’s claim. 

The question here was not as to the sufficiency of 
the proof to establish the thing in controversy, but 
whether the jury were not entitled to hear it, and give it 
such weight and consideration as they might think it 
deserved. Wharton on Ev., 733; Law v. Patterson, 
1 Watts & Serg., 187; Williams v. Hillegas, 5 Pa. St., 
492; Little v. Downing, 37 N. H., 366; Draper v. Short, 
25 Md., 204. 

Objection was made by appellants to the admission in 
testimony of the *‘ ancient document ” referred to — the 
schedule of T. B. Huling & Co. It is signed by Glass- 
cock and by Huling. It was properly admitted as an ad- 
mission by Glasscock, under whom they claim, of the 
facts recited in it; and it was offered to show ins relation 
to the Eaves land that the quarter of the league which 
McGaffey, as administrator of Millard, released to Glass- 
cock, was not the interest of one thousand one hundred 
and seven acres in that league conveyed by Glasscock and 
Huling to Millard in 1839. This was not to contradict 
that deed but to show what land was meant by it. It 
was properly admitted in evidence. 
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The defendants offered to read in evidence a deed from 
one J.S. Eaves for one-half the Eaves league. It was 
objected to because there was no proof of its execution, 
and not duly recorded. It was then offered as an ancient 
deed. It was dated December 22, 1852. Under the de- 
cision in Stroud wv. Springfield, 28 Tex., 663, it was not 
admissible. The rule is there recognized that a deed 
proves itself only when it is thirty years old. Wharton 
on Ey., 733; 1 Greenleaf, 570. 

In view of what may be its age at the next trial of the 
cause, it is perhaps proper to add, as this Eaves land 
seems to be wild land, that payment of taxes has been 
received as equivalent to proof of possession in connec- 
tion with such deeds. 5 Pa. St., 492. 

It is assigned for error that the judge erred in his 
charge to the jury. Weare of opinion that the charge 
was calculated to mislead the jury, and that its general 
effect was a charge upon the weight of the testimony. 

In relation to the intervention of Hughes in the suit of 
Talbot v. Millards, the language of the court is: 

“Tt is insisted that Hughes is estopped from denying 
that there has been a partition, because he intervened 
in the suit of Talbot v. Millards, and recovered these 
lands in that suit as against both Millard and Talbot. 

**T charge you that the fact that Hughes intervened in 
that case without making Glasscock a party also, does 
not estop him from claiming partition. The rule of law 
as to estoppel is, when one by his words or conduct will- 
fully causes another to believe the existence of a certain 
state of facts or things, and induces him to act upon that 
belief so as to alter his own previous position, the former 
is concluded from averring against the latter a different 
state of things as existing at the time. 

‘*The recovery of Hughes in that case is in law a re- 
covery for the benefit of. all his co-tenants, if he had any 
co-tenants; and if it is not shown that Glasscock was 
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influenced, misled or deceived in consequence of such act, 
nor that he has ever acted differently from what he other- 
wise would have done. 

‘This doctrine of estoppel does not apply on account 
of that act.” 

Now, manifestly, this is misleading. The question in 
the case was, had there been a partition between the 
original owners of these lands? The effort was on the 
part of the defendants to prove that there had been. It 
was assumed that the jury might infer from the conduct 
of Hughes in this suit that there had been. So far as we 
can discover, it was not insisted that Hughes would be 
estopped by his intervention. It was simply put to them 
to say, why did Hughes claim this land in this suit as 
the property of the Millards only?) Was he intervening 
for the benefit of himself or them only, or for the benefit 
also of Glasscock? Is his act consistent with the fact of 
a partition, and can you infer that fact from it? If the 
jury might not put-this construction upon these facts in 
connection with other facts in the case, the proof in re- 
gard to this intervention should not have been suffered 
to go before them. If they could, while it was certainly 
proper to instruct them that the fact of Hughes’ inter- 
vention in that suit was not of itself an estoppel, and 
that in law the recovery by one tenant in common inures 
to the benefit of all, yet it was not proper to charge them 
in that connection, in effect, that whatever conclusion 
they might draw from the acts of Hughes, it should go 
for nothing, unless it was shown that Glasscock was mis- 
lead, or influenced or deceived by it, and that he had in 
consequence acted differently from what he would have 
done. The doctrine of estoppel had nothing to do with 
the case. 

So, again, in reference to the effect of the sales made 
by Glasscock, the judge says: 

‘‘But it is said that Glasscock has deeded away by spe- 
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cific metes and bounds certain portions of these lands on 
Brushy, and that the making of these deeds and the 
spreading them on the records of the county were acts in 
hostility to his co-tenants, and his co-tenants were bound 
to take notice of them. 

“The plaintiff is not disputing this to the extent of 
asking that the lands thus sold should be disturbed, but 
says, let it be a severance to the extent of those deeds; 
but it must not go beyond that. And I charge you that 
a deed to a part, by specific metes and bounds, cannot be 
regarded as evidence of a severance beyond the bound- 
aries mentioned in the deed; and the party entering under 
such deed, if he did enter and claim, in hostility to every- 
body else but himself, that. hostile claim could not be 
extended beyond the boundaries of his deed. 

‘*And I charge you that the making of a deed to a 
specific part is not an act of hostility as to the balance of 
the tract.” 

Now it is true that the deed of one tenant in common 
to a part of the common estate by metes and bounds is 
not a severance beyond the boundaries mentioned in the 
deed, and that the making of such deed is not of itself an 
ouster of the co-tenant; but bearing in mind the leading 
issues in this case, whether there had been an agreement 
for partition between Glasscock and his co-tenants, this 
charge was well calculated to disparage the defendant's 
evidence. It was, in effect, to instruct the jury that they 
should attach no importance to these acts of Glasscock in 
disposing of the land, considered of themselves or in con- 
nection with the other circumstances in the case, as evi- 
dencing a partition. 

But there is another light in which this case presents 
itself to us which seems to have been overlooked upon 
the trial, and by recurring to which it will be seen that 
the charge of the court in this case did not fully and 
fairly present the case to the jury. 
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The proof shows, we think, incontestably that the con- 
veyance from Glasscock and Huling to Millard conveyed 
to hin: all the interest in the Donahoe headright which 
then belonged to the firm. That some other party then 
owned two thousand three hundred and two acres of that 
claim, and that Glasscock at some time subsequently be- 
came the owner of that interest. That it was then an 
unlocated claim; that a certificate issued for the land to 
Glasscock, as assignee, for the whole league and labor, 
and then of that certificate the effect of tle transactions 
between the parties was, that Glasscock owned two thou- 
sand three hundred and two acres and Millard or his 
heirs two thousand three hundred and two acres. 

This certificate Was merely personal property. It was 
divisible in its nature. It could be Jocated in separate 
and «ustinct portions. If located in one body, the owners 
would be tenants incommon. But either party had the 
right to sell or locate his part of it without creating a 
tenancy in common in that with the owner of the other 
two thousand three hundred and two acre interest. In 
Farris v. Gilbert, 50 Tex., 356, this right is very clearly 
recognized. Moore, Ch. Justice, says: ‘* Where one per- 
son owns the entire certificate he may have two separate 
surveys made upon it. If the owner sells one-half of a 
certiiicate before the location of any part of it, he must 
be hold to have authorized the location by the purchaser 
of his interest in a single survey. It would be unreason- 
able to hold the purchaser bound to incur the expense 
and trouble of locating and procuring patent upon the 
entire certificate to make available his portion of it. Nor 
would it be just or proper to say that he could bind the 
owner of the other part of the certificate by a location 
which might be valuable to him but worthless to any one 
else.” Freeman on Co-tenancy, 253, 469; Slade v. Green, 
Taylor N. C., 111. 

Now, as the court in the present case refused all charges 
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asked by plaintiffs and defendants alike, and undertook 
to instruct them in the law applicable to the case, we think 
it was incumbent upon it to submit to them directly the 
legal effect of this sale of half of the Donahoe certificate, 
and left it to them to determine, from all the facts and 
circumstances in the case, whether Glasscock located his 
half of it for himself or for the benefit of Millard’s heirs 
also; and in this point of view, it was certainly mislead- 
ing to instruct them that Glasscock’s sale of the Donahoe 
land was not an act of hostility as to the balance of the 
land. That was for the jury to determine. 

It is not necessary further to discuss the charges of the 
court. Sufficient has been said to show in our judgment 
that the court erred in those given. 

Upon the other points presented in the briefs we need 
pass no opinion. They will not be likely to again arise. 

We are of opinion that the judgment should be roversed 
and the case remanded. 

REVERSED AND REMANDED. 


[Opinion delivered December 10, 1881.] 





B. W. J. Worrorp v. Pointe AND MAry UNGER. 
(Case No. 1076.) 


1, Limitation.—The statute of limitations will run in favor of the 
wife from the date of the maturity of a note executed by the hus- 
band and wife, and secured by mortgage on the wife’s separate es- 
tate, so as to defeat a foreclosure of the mortgage on proceedings 
against her begun more than four years after the maturity of the 
note, notwithstanding the debt, as against the husband, may have 
been kept alive by proceedings in bankruptcy. 

2. LimITATION.— The statute of limitations begins to run in favor of a 
surety or guarantor from the time he is liable to suit, and in 

favor of a mortgagor from the time the mortgagee’s right of action 

accrues, 
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APPEAL from Anderson. Tried below before the Hon. 
Peyton F. Edwards. 
The opinion states the case. 


Greenwood & Gooch, for appellant. 

I. Under the constitution and laws in force on the 22d 
day of September, 1871, the wife could join her husband 
in the execution of a valid mortgage on her separate es- 
tate to secure her husband’s debt, and such a mortgage 
continues binding, and valid, so long as the debt against 
the husband remains valid, subsisting and binding; a 
mortgage, being an incident of a debt, binds so long as 
the debt remains a legal obligation, unless some equity 
may intervene in the meantime to extinguish the mort- 
gage lien. Wofford v. Unger, 53 Tex., 635; Duty v. Gra- 
ham, 12 Tex., 434; Perkins wv. Sterne, 23 Tex., 563; 
Buchanan v. Monroe, 22 Tex., 541; Eborn v. Cannon, 32 
Tex., 244; Cartwright v. Hollis, 5 Tex., 162; Hollis v. 
Francois, id., 196. 


RR. A. Reeves, for appellees. 


Bonner, AssocraTE JusTICE.— The record in this case 
shows that on September 2, 1871, appellees Phillip Unger 
and his wife executed and delivered to John Miller their 
promissory note for 8500, due September 2, 1872. That 
to secure the same, Mrs. Unger executed a mortgage ona 
certain lot of land in the town of Palestine, the same be- 
ing her separate property. That’ on October 4, 1872, 
Phillip Unger became a voluntary bankrupt under the 
bankrupt laws of the United States. The note was proven 
up in bankruptcy before it was barred by limitation, and 
on January 10,1878, an order of the United States court was 
made, permitting the note and mortgage to be withdrawn, 
for the purpose of enforcing the mortgage in the state 
district court of Anderson county. The suit in the latter 
court was instituted January 12, 1878, and resulted in a. 
VoL. LV —31 
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judgment for defendants Unger and wife under their plea 
of the statute of limitation. From that judgment an 
appeal was taken to this court, which resulted in its re- 
versal, and will be found reported in 53 Tex., 654. 

On the second trial, from which the present appeal is 
prosecuted, the court below, a jury being waived, rendered 
judgment against Phillip Unger, but in favor of Mrs. 
Unger, deciding that the demand as against her was 
barred by the statute of limitations. 

The general question presented on the first appeal was 
whether the proof of the debt in bankruptcy against the 
husband was sufficient to arrest the statute of limitations. 
This was decided in the affirmative, the record not show- 
ing that the mortgaged property was the separate prop- 
erty of the wife, and the presumption arising that it was 
community property, and that therefore, as the debt was 
not barred as against the husband, the remedy on the 
mortgage would not be barred. 

In the present appeal the record shows affirmatively by 
the finding of the court, and herein lies the turning point 
of difference, that the mortgage was upon the separate 
property of the wife. The question, then, which is now 
presented for our decision is this: Did the statute of 
limitations run in favor of the wife from the date of the 
maturity of the note sued on, so as to defeat a foreclosure 
of the mortgage upon her separate property given to se- 
cure the note, notwithstanding the debt, as against the 
husband, had been kept alive by the proceedings in 
bankruptcy? 

Had the mortgage been upon the separate property of 
the husband, or upon the community property of himself 
and wife, we would have no hesitancy in deciding that 
so long as the debt was not barred as to the husband, the 
mortgage, being a mere incident thereto, could be en- 
forced. Perkins v. Sterne, 23 Tex., 561. 

But we are of opinion that the same rule does not 
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apply to the mortgage given in this case by the wife upon 
her separate property. 

The record does not show that the consideration of the 
note was such as, under our statute, would of itself 
make it a charge upon her separate property. No per- 
sonal judgment could be rendered against her and none 
was sought. Pasch. Dig., arts. 4643-4; Kavanaugh v. 
Brown, 1 Tex., 481; Magee v. White, 23 Tex., 180; Men- 
ard v. Sydnor, 29 Tex., 257; 2 Jones on Mort., § 1226; id., 
8 1718. 

She could, however, under repeated decisions of this 
court, charge her separate property, as was done in this 
case, by the execution and delivery of a mortgage to se- 
cure the debt of the husband. Hollis and Wife v. Fran- 
cois & Border, 5 Tex., 195, and subsequent decisions; 
1 Jones on Mort., $ 113; 2 Bish. Married Women, § 306. 

It is well settled that, in such cases, the property thus 
mortgaged will be treated in all respects as a surety or 
guarantor, and that whatever would discharge an indi- 
vidual surety or guarantor who was personally liable, 
will, under similar circumstances, discharge such property. 
Vartie v. Underwood, 18 Barb., 563; 1 Bish. on Married 
Women, § 604; 1 Jones on Mort., §§ 113-4; Brandt on Sur- 
etyship, §§ 21-2; Leading Cases in Equity (4th ed.), vol. 2, 
part 2, notes to Huntington v. Huntington, 193s. 

The surety upon a promissory note is liable in an ac- 
tion upon the note, though the principal has been ad- 
judged a bankrupt, the note filed by the payee in the 
bankruptcy proceedings, and a judgment rendered for the 
allowance of his distributive share of the assets. The 
surety could pay the debt and be subrogated to the rights 
of the creditor to receive whatever share of the assets 
might be coming to him. Gregg v. Wilson, 50 Ind., 490; 
Brandt on Suretyship, § 82. 

The statute of limitations will commence to run in 
favor of a surety or guarantor from the time he is liable 
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to suit, and in favor of a mortgagor from the time the 
mortgagee’s right of action accrues. Brandt on Surety- 
ship, $$ 82, 120; 2 Jones on Mort., § 1210; Ratcliff v. Len- 
ning, 30 Ind., 289; Governor v. Stonum, 11 Ala., 683. 

In 1 Jones on Mortgages, § 115, the rule is laid down 
that the husband has no presumptive authority to con- 
sent to an extension of a mortgage given by the wife to 
secure his debt. Citing Bank of Albion v. Burns, 2 Lans. 
(N. Y.), 52; Smith v. Townsend, 25 N. Y., 479. 

It was decided in Milburn v. Walker, that the husband 
could not, by virtue of his general authority to manage 
the wife’s separate property, revive, as against that prop- 
erty, a claim which had become barred by limitations. 
11 Tex., 344. 

If he has not the right to revive it, he would not have 
the right, by acknowledgment and a new promise, to 
prevent the bar of the statute in the first instance, anda 
suit against him, or proceeding in bankruptcy to which 
the wife was not a party, would not have that effect. 

If, instead of the property of the wife being the surety, 
it was an individual third party, and suit had not, as in 
the present case, been brought against him until after 
four years from the maturity of the note, he could plead 
the statute in bar; and in our opinion the same rule 
would apply to the wife. Although no personal judg- 
ment could be rendered against her, yet she was a neces- 
sary party to the suit, to ascertain the amount due, as a 
basis upon which to decree a foreclosure of the mortgage, 
and therefore could interpose any legal defense she may 
have had. Reynolds v. Lansford, 16 Tex., 286. 


> ~ 


= AFFIRMED. 
[Opinion delivered December 13, 1881.] 
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McCreary & Bartow v. R. T. GAINEs. 
(Case No. 4257.) 


1, PRINCIPAL AND FACTOR.— At common law, the simple facts of pos- 
session and power of sale are not sufficient indicia of ownership in 
a factor to authorize a third person to take the property so held in 
pledge for the debt of the factor. This rule has not been changed 
in Texas by statute. If the protection of those who deal with fac- 
tors requires the adoption of a different rule, as has been done in 
most of the states, it is the province of the legislature and not of 
the courts to effect the change. 


APPEAL from Tarrant. Tried below before the Hon. 
A. J. Hood. 
The opinion states the case. 


Mabry & Carter, for appellants. 

I. A factor cannot pledge the goods of his principal 
generally, but if the principal arms him with such zndicza 
of property as enable him to deal with it as his own, the 
courts will sustain such a pledge in favor of the pledgee, 
who has been deceived by the conduct of the owner and 
his agent. See 2 Kent, p. 815, note 2; Boyson vu. Coles, 6 
Maule & Selw., 14; note 5, sec. 113, Story on Agency; 
Pultney v. Kyner, 3 Esp., 182; Pickering v. Busk, 15 
East, 44; 1 Bell’s Com., sec. 412; Paley on Agency, by 
Lloyd (4th ed.), pp. 219-233; sec. 325, Story on Bailments, 


) 


and notes 3 and 4; sec. 328, and authorities, 
John D. Templeton, for appellee. 


SrayToNn, ASSOCIATE JUSTICE.— This suit was brought 
by the appellee against the appellants to recover one piano 
and three organs, or their value. 

Plaintiff alleged that he had placed the property sued 
for with Henry Miller, for sale upon commission, and that 
he was advised that Miller had pledged the same to ap- 
pellants to secure the payment of a sum of money bor- 
rowed by Miller from the appellants, for his own use; 
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and he further alleged that at the same time, Miller, for 
the same purpose, pledged to appellants property of his 
own of a like kind as that sued for, which was of value 
sufficient to fully satisfy the debt due from Miller to 
appellants. 

He further alleged, upon information, that the sum bor- 
rowed from appellants was $600, and that the property 
of Miller pledged therefor was of the value of $2,715; 
and prayed in the event the property of Limself was in 
any manner found liable for the debt due from Miller to 
appellants, that the property owned by Miller be first sub- 
jected to the payment of that debt. 

The appellants pleaded a general denial, and that they 
purchased the property sued for in ignorance of the fact 
that the appellee was the owner thereof, from Miller, for 
a valuable consideration paid, believing Miller to be the 
owner thereof. They did not allege the pledge nor set 
out the loan of money. 

After the appellants had fully answered, they filed 
what was denominated by them a ‘‘supplemental an- 
swer,” which consisted of special exceptions to the peti- 
tions of appellee, which, upon motion, was stricken out 
because not filed in due order of pleading. In this there 
was no error, for the appellants had already answered by 
a general demurrer and to the merits, and their special 
exceptions were not filed in due order of pleading; besides, 
it is not seen that the exceptions could have been sus- 
tained if they had been filed at the proper time. 

The evidence showed that Miller was a dealer in musi- 
| cal instruments such as are sued for; that he lived and 
did business in Fort Worth, Texas; that he received from 
| the appellee, who resided in Dallas, Texas, the piano and 
organs sued for, under an agreement to sell them for him 
upon commission at prices named, and that the property 
when received was by Miller put in his store at Foit 
Worth, among other goods of his own of a like charac- 
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ter, for sale in the ordinary course of business. There 
Was no controversy as to the ownership of the property 
being in the appellee at the time the same wa; delivered 
to Miller for sale. 

The evidence further showed, that after Miller received 
the property he borrowed money from the appellants —how 
much does not appear; and that to secure the payment of 
the same, he pledged to them the property of the appellee, 
and also property of a like character which belonged to 
himself; the nature of the latter did not appear. 

There was no evidence showing that the appellants 
knew that the property sued for belonged to the appellee, 
nor that they made inquiry in regard thereto. The 
money borrowed by Miller from the appellants had not 
been paid. 

The cause was tried without a jury, and a judgment 
rendered for the appellee for the instruments or their 
value, the separate value of three of the instruments 
being determined, and the aggregate value of all, by the 
judgment. 

The second assignment of error is that ‘“‘the court 
erred in not rendering judgment for the appellants.” 

The proposition under this assignment is, in effect, 
that Miller under the facts was authorized to pledge the 
property of his principal, and this is the main question 
in the case. 

How far the court may have been influenced in render- 
ing the judgment by the fact that no inquiry was made 
by the appellants as to the true ownership of the property, 
we are uninformed; but under the facts of the case, it 
was more incumbent upon them to do so than in ordinary 
cases; the pledge was not made in the ordinary course of 
business, but the pledgor was by the act of pledging with- 
drawing from the business a part of the property which 
he held for ordinary sale; how large a part does not ap- 
pear, nor for how long it was expected to be withdrawn. 
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Such, surely, was not in accordance with the ordinary 
éustom of merchants, and was in itself perhaps a fact 
that should have aroused inquiry as to the status of the 
property and the relation of the pledgor thereto. 

It would seem that it was incumbent upon the appel- 
lants to have shown upon the trial how much money 
they loaned to Miller, and the value of the property which 
belonged to Miller, which they hold to secure the pay- 
ment of the same; for if that property was of value suf- 
ficient to pay their debts, they could have had, under no 
state of facts, either a legal or equitable right to hold the 
property of the appellee to pay that debt. These facts 
were within their knowledge, and proof in regard thereto 
would be expected of them under the pleadings; but not- 
withstanding one of the appellants was a witness in the 
case, he was silent in regard to these matters when he 
ought to have spoken. 

Under such facts the court may have concluded that 
they had no rights, even if Miller had the power to pledge, 
which a court was called upon to protect, and we are not 
prepared to say that such a finding would have been 
erroneous. 

If, however, the finding of the court was based upon 
the want of power in Miller to make the pledge (and we 
cannot say that this was not the basis of the findir 
then it is necessary to consider that question. 

We have no statute upon the subject now to be consid- 
ered, unless article 2368 of the Revised Statutes has a 
bearing upon the subject. It in substance provides that 
no factor shall directly or indirectly acquire or purchase 
any interest in property consigned to him, unless by ex- 
press license from the owner. 

This act was most probably intended to prevent simu- 
lated sales, by and through which a factor might seek to 
acquire an interest in the property confided to him for 
sale, and was not intended as a statutory declaration of 
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his want of power to pledge the property of his principal 
for the debts of himself. The spirit of the statute might, 
however, extend toa declaration of the want of power 
in a factor to dispose of the property of his principal by 
sale, mortgage or pledge, in any manner by which he 
might receive a benefit, other than that contemplated by 
his principal. Regarding the question as unaffected by 
any statute, the common law must furnish ‘the rule of 
decision” in this case. R. §., 3128. 

It does not appear that any act was done by the ap- 
pellee to mislead the appellants, and to cause them to 
believe that Miller was the owner of the’property, unless 
the delivery of the possession thereof to him, and em- 
powering him to sell the same, can be held in law to have 
had that effect. 

The relation of principal and factor carries with it to 
the factor the possession of the property and the power 
to sell it; if either of these elements are wanting, the re- 
lation of principal and factor does not exist, and the pos- 
session must be referred to some other class of bailment, 
and the power to sell to some other class of agency. 

It is not believed that at common law the simple facts 
of possession and power of sale have ever been held suf- 
ficient ¢udicta of ownership in a factor to authorize a 
third person to take the property so held in pledge for 
the debt of the factor. 

The law is thus stated by an elementary writer: ‘ At 
common law it was held that an agent authorized to sell 
goods could not, although the apparent owner thereof, by 
permission of his principal, pledge the same by delivering 
to a person either the goods themselves or any document 
of title relating thereto.” Chitty on Contracts, 204. 

Another elementary writer says: ‘‘ An authority to an 
agent to sell does not authorize him to exchange them in 
barter, or to pledge them; for there is no usage of trade 

to that extent;” and again, ‘‘The doctrine of the want 
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of authority of a factor to pledge the goods of his prin- 
cipal is now well settled, although it has been greatly 
doubted at different times.” Story on Agency, 7S. 

This doctrine is well and firmly established in England. 
Patterson v. Tash, 3 Str., 1178; Daubigny v. Duval, 5 T. 
R., 604; Martini v. Cole, 1 M. & S., 140. In the case of 
Queeroz v. Trueman, 3 Barn. & Cress., 348, the doctrine 
was commended by all the judges sitting, and it was 
therein held that the fact that the principal had requested 
the factor to make remittances in anticipation of sales of 
the property consigned did not give the power to pledge. 

In the case of Graham v. Dyster, 2 Stark., 21, it was 
held that sending goods to a factor for sale, and drawing 
upon him for the value of the property consigned, did 
not authorize him to pledge the goods even to raise funds 
to meet the bills. 

In Bouchout v. Goldsmid, 5 Vesey, 210, Lord Chancellor 
Loughborough said: ‘It has been settled with regard to 
goods; and there is no doubt that if goods are consigned 
to a factor to sell, he cannot pledge them. It must be a 
bona fide sale for valuable consideration. Iam not ap- 
prised of the late cases, but I had taken it to be a pretty 
clear principle. The defendants are certainly wrong in 
point of law; I take it not merely to be a principle of 
the law of England, but by the civil law, that if a person 
is acting ex mandato, those dealing with him must look 
to his mandate.” 

If further evidence of the establishment and existence 
of this rule of the common law in England was needed, 
it is to be found in the legislation of that country in what 
are known as the ‘‘ Factors’ Acts,” beginning in the year 
1823, and by several intervening acts, ultimating in the 
act passed in the year 1877, by which changes have been 
made from the common law rule to meet the various 
phases thereof which had been felt to operate harshly 
upon the commercial interests of that country and its 
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people. The substance of these several acts, and the con- 
structions placed upon them by the courts of that country, 
will be found in the recent work of Mr. Evans (Ewell’s 
Evans on Agency, 542 et seq. ), and by an examination of 
the same it will be seen that each of said acts has in some 
respect changed the common law rule. 

In each of the states of the United States in which the 
common law has been adopted, the common law rule is 
in force, except in so far as the same has been changed 
by statute. Story on Agency, 113. An examination of 
the cases in the several states upon this subject would re- 
quire more time and space than we can now give to that 
subject. 

The general rule is thus’ stated by Chancellor Kent: 
“To pledge the goods of the principal is beyond the scope 
of the factor’s power; and every attempt to do it under 
color of sale is tortious and void. If the person will call 
for the letters of advice, or make due inquiry as to the 
source from which the goods came, he can discover 
(say the cases) that the possessor held the goods as fac- 
tor and not as vendee; and he is bound to know, at his 
peril, the extent of the factor’s power.” 2 Kent’s Comm., 
625. 

The case of Kinder ef al. v. Shaw ef al., 2 Mass., 398, 
was in its facts very similar to the case now under con- 
sideration. It wasan action of trover, brought to recover 
goods placed by the plaintiff in the custody of Carter, 
who kept a retail shop, under an agreement between them 
that Carter should sell them and receive for his services a 
stipulated commission on sales. After Carter received 
the goods, having need for a loan of money, he borrowed 
the same from the defendant, and to secure its payment 
pledged the goods of the plaintiff, together with goods of 
his own. In that case, as in this, it was contended as 
Carter was not a known factor, and the goods of the 
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plaintiff were placed in the store of Carter among his 
own, and openly exposed for sale, that the apparent own- 
ership thus given would make a pledge of the goods bind 
ing upon the plaintiff when made to a person who did not 
know for what purpose the factor held them. Parsons, 
C. J., rendered the opinion in the case, and ‘‘ observed 
that the court considering the question of importance to 
the mercantile part of the community, had looked into 
the case with attention, and were all of opinion that a 
factor has no authority to pawn goods which have been 
entrusted to him for sale. The rights of the principal 
and factor depend on the law merchant, which has been 
adopted by the common law. By this law a factor is 
but the attorney of his principal, and he is bound to pur- 
sue the powers delegated to him.” 

The same principles are announced in the case of 
Lanscott v. Lippincott, and another, by Tilghman, C. J., 
in 69 Sergeant & Rawles, 391, where the reasous of the 
rule are clearly set forth. 

In the case of Hutchinson v. Bours, 6 Cal., 585, which 
was a case based upon facts-very similar to those of the 
case now under consideration, a different conclusion was 
arrived at, but that decision seems to have been founded 
upon a statute in force in that state. 

We conclude that, under the facts of this case, Miller 
had no power to pledge the goods of the appellee; that 
so the law is. If it be true that the good of commerce, 
or the due protection of persons who deal with factors in 
good faith, requires a different rule, it rests with the leg- 
islature to afford it, as has been done in England and in 
most of the other states, and not with the courts. 

The court did not err in refusing to grant a new trial, 
nor in rendering an alternative judgment for the aggregate 
value of the property. 

Each of the instruments except one are valued in the 
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judgment; the aggregate value of all is therein given, 
from which the value of the one not separately valued 
can be arrived at as certainly as though valued in the 
judgment. 


N. 





There being no error in the judgment, it is affirmed. 


AFFIRMED. 


[Opinion delivered December 16, 1881. ] 





C. BROCKENBOROUGH AND Wire v. W. T. MELTON. 


(Case No. 815.) 


. REGISTRATION.— The legality of the registration of an instrument, 


under which the clerk of the county court takes a benefit, is not 
affected by the fact that he records it. 


. JURISDICTION.—The finding of a court of general jurisdiction in re- 


gard to the jurisdictional facts on which its judgment is based is 
conclusive against all collateral attacks, except in cases where the 
record of its own proceedings disclosed their nullity by showing 
that jurisdiction had never attached in the particular case. 


38. JURISDICTION — ADMINISTRATION.— One who had resided elsewhere 


in Texas died in Galveston in 1844, where it did not clearly appear 
that he had a fixed domicile. Administration was granted on his 
estate to his wife in Galveston county. She qualified, and filed a 
partial inventory, but nothing more was done either by herself or 
that court touching the succession. Afterwards, in 1845, letters de 
benis non were granted on the same estate to the brother of the de- 
ceased, in Bastrop county, where the decedent once lived and owned 
property. The jurisdiction of the court in Bastrop county was ex- 
ercised on an application for letters. which recited the former grant 
of letters and that the administratrix intended to resign. Under 
the letters last granted a full inventory showing a large estate was 
filed, and the estate administered. The validity of the Bastrop ad- 
ministration was attacked in a suit brought in 1878. Held, 

(1) That in a collateral attack the jurisdiction of the Bastrop court 
being invoked on a contemplated resignation and abandonment of 
the Galveston administration, it will be conclusively presumed that 
the contingency happened which would validate the grant of letters 
by the Bastrop court. 


+ ore ee = oe 
Se 


— 


=— 


i ae Pe 


SSS Saet 







































404 BROCKENBOROUGH V. MeLToN. [Tyler Term, 





Argument for the appellants. 





(2) That presumption is strengthened by an acquiescence for 
thirty years in the proceedings of the Bastrop court by all parties 
having an interest; by the further fact that it did not appear clearly 
that the deceased had a fixed residence in Galveston; by the fact 
that the inventory at Galveston was but a partial one, and by the 
fact that the widow, to whom letters in Galveston were granted, 
survived twenty-four years and made no complaint, though the ad- 
ministration was closed in Bastrop, and large interests sold under it. 

(3) The Bastrop administration was not void for want of juris- 
diction. 

4, ADMINISTRATOR'S SALE.— A purchaser of land at administrator's sale 
is chargeable with notice of a prior sale made by the administrator, 
and approved by the court, of the certificate after its location on 
the land, and before patent. By the order and approval of the first 
sale, the court lost jurisdiction of the subject matter; though it 
would not necessarily follow that the purchaser at the second sale 
Was not a purchaser in good faith, so as to entitle him to pay for 
valuable improvements. And the purchaser under the second sale 
might, before eviction, be entitled to recover back the purchase 
money paid to the administrator, and applied to payment of debts 
of the estate. 


APPEAL from San Saba. Tried below before the Hon. 
W. A. Blackburn. 


Fisher & Makenson and Terrell & Walker, for appel- 
lants. 

I. An administration properly granted upon an estate, 
in the county having jurisdiction, exhausts the jurisdic- 
tion of courts of probate upon such estate, and pending 
such administration another administration begun else- 
where is unauthorized and void. Hart. Dig., arts. 252, 
1030 (sec. 36 of probate act of 1840), 1089; Duncan v. 
Veal, 49 Tex., 603; Withers v. Patterson, 27 Tex., 499; 
Freeman on Judgments, secs. 118, 121, 125; Grande v. 
Herrera, 15 Tex., 533. 

II. A perfected sale of land in an administration ex- 
hausts the jurisdiction of the probate courts over the land 
sold in that administration, and a second sale in such ad- 
ministration is unauthorized and void. Schmeltz v. Garey, 
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49 Tex., 59: Grande v. Chaves, 15 Tex., 550; Burdett v. 
Silsbee, 15 Tex., 604; Lovering v. McKenney, 1 Tex., 531; 
Wardrup v. Jones, 23 Tex., 489; Hearne v. Camp, 18 
Tex., 531; Horan v. Wahrenberger, 9 Tex., 313. 


Harwood & Winston, for appellee. 

J. Appellants’ first proposition may be correct as a legal 
conclusion, but it is not applicable to this case, nor is the 
statement of the testimony borne out by the record. The 
testimony does not show that administration was pend- 
ivy in Galveston county at the time it was begun in Bas- 
trop county. The last act in the Galveston court was of 
date the 27th of February, 1845. Nothing, as appears 
from the transcript, was ever done in that court after 
that date. The petition for letters in the Bastrop court, 
filed March 7, 1845, alleges that the administratrix in- 
tended to resign the administration in Galveston. The 
presumption is, she did resign at the February court, and 
that there was proof of that fact before the Bastrop court 
when it assumed jurisdictional power over the estate. 
The Bastrop court granted letters of administration to 
D. F. Brown on the 31st of March, 1845. Pleasants v. 
Duncan, 47 Tex., 355; Burdett v. Silsbee, 15 Tex., 604. 
The evidence shows that J. Porter Brown had no fixed 
place of residence. He died in Galveston in July, 1844, 
but evidently it cannot be said he had any fixed residence 
anywhere. He returned from a visit to Tennessee in 
spring of 1842, and between that time and his death in 
1844, two years, he had lived in Bastrop county, in Travis 
county and in San Jacinto county. This question was 
adjudicated by the probate court of Bastrop county when 
it granted the letters to D. F. Brown. The presumption 
is, it had all the facts before it and passed judgment upon 
the law and facts at the time its decree was made (Hart. 
Dig., arts. 1087, 1030), and its judgment cannot be at- 
tacked in a collateral action. Giddings v. Steele, 28 Tex., 
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449; Grande v. Herrera, 15 Tex., 534; Burdett 7. Silsbee, 
15 Tex., 604; Dancy v. Stricklinge, 15 Tex., 557; Pleasants 
v. Duncan, 47 Tex., 355; Guilford v. Love, 49 Tex., 715. 
It will also be seen by reference to the inventory that de- 
ceased owned valuable property in Bastrop county, or 
‘principal effects.” Hart. Dig., art. 1030. 

II. The probate court as to matters pertaining to es- 
tates of deceased persons is a court of record and of full 
and complete power and jurisdiction, and its judgments 
cannot be attacked in a collateral action. Guilford v. 
Love ef als. and authorities there cited; 49 Tex., 715. 

It will be presumed that the facts existed which gave 
the Bastrop court jurisdiction. Giddings v. Steele, 28 
Tex., 749; Hart. Dig., art. 1087. 


Bonner, ASSOCIATE JUSTICE.— The subject matter of 


this suit is the north half of block No. 10 of Harwood & 
Fentress’ addition to the town of San Saba, being part of 
nine hundred and sixty acres of land patented April 9, 
1849, to J. Porter Brown, by virtue of the Ozwin Wilcox 
bounty warrant. 

The suit is one of trespass to try title, brought July 8, 
1878, by appellant, Sallie F. Brockenborough, joined by 
her husband, against appellee W. T. Melton. Both 
parties claim under J. Porter Brown as a common source 
of title. 

Plaintiffs’ claim of title is two-fold: First, in right of 
Mrs. Brockenborough as one of the children and heirs at 
law of J. Porter Brown, deceased; second, that in the 
event the administration de bonis non upon his estate, 
granted by the probate court of Bastrop county to David 
F. Brown, be held valid, then under deed made by him as 
such administrator to Joseph Brown, Sr., the grand- 
father of Mrs. Brockenborough, conveying the interest in 
the Ozwin Wilcox bounty warrant. 

Defendant Melton claims under subsequent deed made 
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by said admin’‘strator to J. C. Rogan, conveying the land 
in controversy, and by mesne conveyances down to him- 
self. The defendant claims the benefit of the statute of 
limitations, stale demand, possession and improvements 
in good faith, the validity of the Bastrop county admin- 
istration, and that plaintiffs are estopped from denying 
the same, because Mrs. Brockenborough received a large 
amount of property thereunder as one of the distributees, 
and by her acts has recognized the validity of the sale 
under which defendant claims, and has encouraged others 
to buy and improve lots under the same title, and that 
before she could recover she should account for the pur- 
chase money received by the estate. 

The material facts concerning this administration and 
the two sales thereunder, above referred to, presented by 
the record, are as follows: The deceased J. Porter Brown, 
having at one time resided in Texas, and having visited 
the state of Tennessee in 1841, again returned to Texas in 
1842. He then lived for a while in Bastrop county, then 
in Travis county, then in San Jacinto county, and then 
in the city of Galveston, at which place he died in July 
or August, 1844. He left a surviving wife, Jane 8. 
Brown. His surviving children are the plaintiffs, Mrs. 
Brockenborough and J. Frazer Brown, who does not join 
in this suit. At the time of his death he was engaged in 
shipping wood to Galveston. His family were boarding. 
He had not purchased a residence, but had purchased 
lumber with a view of building one. After his death, 
Jane S. Brown, his surviving wife, applied to the probate 
court of Galveston county for letters of administration 
upon his estate, which were granted, and she qualified as 
such August 10, 1844. Neither the application nor order 
states upon what ground that court had jurisdiction to 
grant the administration. Subsequently, September 10, 
1844, she returned an inventory of a few articles of per- 
sonal property, amounting to $485; and on February 27, 
VoL. LV —32 
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1845, she returned an additional inventory, consisting of 
a few other articles of personal property, and three hun- 
dred and seventy-five acres of land in San Jacinto 
county. No order of court is shown approving either of 
these inventories, and it does not appear that anything 
whatever was done in this administration after February 
27, 1845. 

Subsequently, March 7, 1845, David F. Brown, a brother 
and creditor of the deceased, applied to the probate court 
of Bastrop county for letters of administration de bonis 
non, reciting in his application that Mrs. Brown intended 
to resign the administration granted in Galveston county. 
Nothing more is shown in regard to that administration, 
or Mrs. Brown, further than that she died in 1869; 
whether testate or intestate does not appear. Letters de 
bonis non were granted to David F. Brown upon his ap- 
plication, and his bond approved May 26, 1845. He had 
possession, as property of the estate, of a large amount 
of lands and land certificates, and applied the proceeds of 
certain sales thereof, made by order of the court, to the 
indebtedness of the estate, amounting to several thousand 
dollars. At the December term, 1857, he was discharged, 
and his final account, showing that the estate was in- 
debted to him $115.91, was approved. 

During the pendency of this administration the Ozwin 
Wilcox bounty warrant, upon which the land in contro- 
versy was subsequently patented, was by order of the 
court sold on the first Tuesday in July, 1846, and bought 
by Joseph Brown, Sr., for $101. It would appear from 
certain recitals in the record that this warrant was at 
that time located. The report of sale made by the ad- 
ministrator states that it was ‘‘ purchased by Joseph 
Brown, Sr., for the benefit of J. Porter Brown’s children.” 
This report was approved and deed ordered to be made 
to the purchaser, which was accordingly done on July 15, ’ 
1846. This deed was made to Joseph Brown, Sr., with- 
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out any recital that the property was bid in for the chil- 
dren, but did recite ‘‘ That the administrator reserved to 
himself a locative interest in the said certificates (the 
Wilcox and another), together with all reasonable and 
necessary expense in procuring patents for the same, as 
well as twenty-one dollars in the purchase money of the 
certificates, which has not been advanced by the said 
Joseph Brown, Sr.” 

August 2, 1856, the administrator made an additional 
inventory of several tracts of land, and among others 
the nine hundred and sixty acres, including that in con- 
troversy, which had, after the above mentioned sale, 
been patented. Why this property was again inventoried 
does not appear, further than from a recital in the inven- 
tory that it had been formerly sold by order of the court, 
and ‘‘ bought in for the benefit of said estate by Joseph 
Brown, Sr.” Neither does it appear how the locative 
interest, which was reserved to the administrator, became 
reinvested in the estate. 

This inventory was sworn to, and was examined and 
received by the court. The testimony shows that the ad- 
ministrator paid fees and expenses for the location and 
patent. It is also shown that Joseph Brown, Sr., died in 
1864, eighteen years after he had bought the certificate 
and eight years after the additional inventory and subse- 
quent sale of the land; and it does not appear that he set 
up title or claim thereto or exercised any acts of owner- 
ship over it. Neither does it appear whether he died tes- 
tate or intestate, or the number of heirs he left surviving 
him. 

At the August term, 1856, the probate court of Bastrop 
county ordered the administrator to sell eight hundred 
and sixty-seven acres of this nine hundred and sixty 
acres, he having, under previous order, sold ninety-three 
acres upon which to locate the town of San Saba. This 
eight hundred and sixty-seven acres brought the sum of 
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$3,804.09, J. C. Rogan having purchased the principal 
part thereof, including that in controversy. The report 
of this sale was by the court ‘‘ received, confirmed, and in 
all things ratified,” and deed ordered to be made to the 
purchaser, which was done November 1, 1856. Although 
Rogan’s note given for the purchase money of this land 
was not in fact paid, having been given to his wife, who 
was a daughter of the administrator, yet he charges 
himself with the same in his final account. 

On the trial below a jury was waived, the cause sub- 
mitted to the judge, and judgment rendered for defend- 
ant Melton, from which the appeal is prosecuted. 

The first assigned error in this case presents the 
question of the legality of the registration of a power 
of attorney from Harwood and wife to James F. Brown, 
and deed made by virtue thereof to D. W. Fentress, under 
which defendant Melton claims title —these instruments 
having been recorded by the said James F. Brown as 
clerk. 

We have not been referred to any authority showing 
that this was an illegal registration. The clerk of the 
county court was required to record all instruments of 
writing authorized or required to be recorded. Pasch. 
Dig., arts. 5001, 5013. 

In the event the district clerk or sheriff shall bea party 
to any suit pending in the district court, the judge pre- 
siding has the power to appointa clerk or sheriff pro tem. 
Sayles’ Practice, $$ 8, 16; Laws First Session 12th Leg., 89. 

Our attention has not been called to any statute which 
made a similar provision for the appointment of a re- 
corder pro tem. when the clerk of the county court was a 
party to the instrument to be recorded; and in the ab- 
sence of such statute, it would seem that of necessity the 
regular clerk not only has the power, but it would be his 
duty, to record in such cases. There is not the same 
reasons on grounds of public policy why the mere me- 
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chanical duty of recording an instrument by the clerk, to 
which he is a party, should avoid its registry, as would 
exist in the performance of an act judicial in its character. 

The second assigned error raises the question whether 
the grant of administration de bonis non by the probate 
court of Bastrop county was void for want of jurisdic- 
tion, by reason of the prior grant of administration by 
the probate court of Galveston county. 

Upon this collateral attack, we cannot inquire into the 
question whether the administrator faithfully performed 
the duties of his trust. If not, he was liable on his bond 
to Mrs. Brockenborough as one of the heirs of the estate; 
but it would not affect the validity of the administration 
or the title to the land sold thereunder. To do this, the 
proceedings must have been absolutely void for want of 
jurisdiction. 

The cases which have been cited by counsel or which 
have come under our observation, in which the subse- 
quent grant of administration has been held void, belong 
to one of two classes; first, those in which there was no 
necessity for administration, as in Fisk v. Norvel, 9 Tex., 
13; Wardup v. Jones, 23 Tex., 489; Duncan v. Veal, 
49 Tex., 603; second, those in which the former adminis- 
tration was still a subsisting one, as Lovering v. McKin- 
ney, 7 Tex., 521; Grande v. Chaves, 15 Tex., 550; Burdett 
v. Silsbee, 15 Tex., 604. 

The leading case upon this subject, of Griffith v. Fra- 
zier, 8 Cranch, 8, was that of executorship, and in which 
it was decided that, under the laws of South Carolina, 
the removal of the executor to another state after he had 
qualified and taken upon himself the burden of executing 
the will, did not so far vacate his office as to reinvest the 
court with the power to appoint an administrator in his 
stead. 

The case in our own reports most nearly in point is 
that of Grande v. Herrera, 15 Tex., 533. Juan Antonio 
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Padilla removed from Bexar to Nacogdoches county and 
died there in 1839. His surviving wife obtained letters 
of administration on his estate in Nacogdoches county. 
The records of the probate court, however, show no fur- 
ther acts of administration than taking out the letters 
and filing the bond and oath. But there was evidence 
that in 1840 a judgment was obtained against the admin- 
istratrix, under which property was sold in Nacogdoches 
county in 1844, and the judgment partly satisfied, leaving 
a large balance still due. The record, as in the case now 
under consideration, fails to show any formal order clos- 
ing out that administration. 

The wife died in 1846, and administration was taken 
out on her estate the same year, also in Nacogdoches 
county. This latter administration ceased by the death 
of the administrator in 1851. But during its pe..dgncy, 
in 1847, administration was taken out in Bexar county 
on the joint estates of both husband and wife. Under 
this second administration, a lot of land belonging to the 
community was sold by order of the court. The suit was 
brought by the heirs to recover it. Held, that the sale 
was valid; that the fact that the second grant of admin- 
istration was general, and not, as in the present case, one 
de bonis non, did not affect the power of the court, and 
that the administration de bonis non was not void be- 
cause taken out in another county than that in which the 
original letters were granted. 

A branch of that case came before the supreme court 
at the same term (Grande v. Cnaves, 15 Tex., 550), in 
which it was decided that the sale of a lot, the separate 
property of the wife, made by order of the probate court 
of Bexar county, under this joint administration, was 
void, because it appeared that at the time there was a 
subsisting administration pending in Nacogdoches county 
on the estate of the wife, bringing it within the second 
class of cases above mentioned. 
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The general rule is well settled, that the finding of a 
court of general jurisdiction, in regard to the jurisdic- 
tional facts upon which its judgment is based, is as 
conclusive in all collateral proceeding as any other adju- 
dication. Wyatt's Adm’r v. Steele, 26 Ala., 650; Free- 
man on Judg., § 130. 

With us, different from what it was at common law, 
the probate court is one of general jurisdiction over es- 
tates of deceased persons. Guilford v. Love, 49 Tex., 715; 
Murchison v. White, 54 Tex., 78; Tebbetts v. Tilton, 4 
Foster (N. H.), 124; Irwin v. Scribner, 18 Cal., 500. Judge 
Tucker in Fisher vu. Bassett says: ‘‘I do not consider a 
county or hustings court, in relation to the grant of ad- 
ministration, as standing on the same footing with the 
ordinary in England. The county court is a court of 
record, and its judgments or sentences cannot be ques- 
tioned collaterally in other actions, provided it has juris- 
diction of the cause. 6 Bac. Abr., Sheriffs, M. 2, 166; 3 
Wills, 345. And this is to be understood as having ref- 
erence to jurisdiction over the subject matter; for thongh 
it may be that the facts do not give jurisdiction over the 
particular case, vet if the jurisdiction extends over that 
class of cases, the judgment cannot be questioned; for 
then the question of jurisdiction enters into and becomes 
an essential part of the judgment of the court.” He 
adds, ‘* Where the court has jurisdiction of cases ejusdem 
generis, its judgment in any case is not merely void, 
because its invalidity cannot appear without an inquiry 
into the facts; an inquiry which the court itself must be 
presumed to have made, and which will not therefore be 
permitted to be revived collaterally.” 9 Serg., 132; Irwin 
v. Scribner, 18 Cal., 500. 

The rule as thus laid down would not apply to those 
cases where it affirmatively appeared upon the face of the 
record that the jurisdiction had not attached in the par- 
ticular case, as in Hearn v. Camp, 18 Tex., 545. 
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It was decided in Pleasants v. Dunkin, 47 Tex., 343, that 

under the laws in force in 1840 (which governed the ad- 
ministration in the present case) the probate court. had 
power to grant administration on the estates of persons 
not ‘‘ inhabitants of or resident in the county at the time 
of their decease.” : 

That the jurisdiction of the probate court of Galveston 
county had previously been invoked was made known to 
the probate court of Bastrop county in the petition of 
David F. Brown for letters de bonis non. It was fur- 
ther made known that Mrs. Brown, the administratix, 
intended to resign. Her resignation then and the aban- 
donment of that administration were directly made as pre- 
liminary jurisdictional questions to the appointment of 
David F. Brown; and that the contingency happened 
upon which that appointment could be made, and that 
the probate court of Bastrop county otherwise had juris- 
diction over this estate under some of the provisions of 
the then existing statute (Hart. Dig., art. 1030), must, we 
think, on a collateral attack be conclusively presumed. 
This presumption is greatly strengthened when we con- 
sider the facts and circumstances of the case — that it is 
now more than thirty years, the average duration of hu- 
man life, since that administration was opened; that it 
does not clearly appear that the deceased had such fixed 
domicile or residence in the county of Galveston as gave 
that county preference of jurisdiction under the statute; 
that the first grant of letters was to the wife, and the sec- 
ond to the brother, and who was a creditor of the de- 
ceased; that she never inventoried but a small part of the 
estate; that the last act of the wife in her administration 
was prior to the petition of the brother for letters de bonis 
non; that although she did not die until 1869, a period of 
twenty-four years after letters issued to the brother, yet 
during all that time neither she nor any one else is 
heard to complain of the grant of administration in Bas- 
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trop county, though it was being carried on, a large 
amount of property sold, and the administration finally 
closed. Monell v. Denison, 17 How. Pr. (N. Y.), 426. 

Not to so presume would open a flood-gate of litiga- 
tion, and, as said by Wheeler, Justice, in Burdett v. Sils- 
bee, would be attended with the most dangerous and 
alarming consequences. 15 Tex., 619; Monell v. Deni- 
son, 17 How. Pr. (N. Y.), 426; Irwin v. Scribner, 18 Cal., 
500, 

We are of opinion that the administration de bonis non 
granted by the probate court of Bastrop county upon the 
estate of J. Porter Brown was not void for the want of 
jurisdiction, and that the title to the property sold there- 
under was divested out of the estate, and that, as to such 
property, Mrs. Brockenborough cannot claim title as an 
heir of her father, J. Porter Brown. 

The second assigned error presents also the question 
whether Mrs. Brockenborough can claim title to the prop- 
erty in controversy through the sale of the Ozwin 
Wilcox bounty warrant to her grandfather, Joseph 
Brown, Sr. 

This involves the further question, whether by that 
sale the probate court so far lost jurisdiction over the 
property that the subsequent sale under which defendant 
Melton claims was void. 

Upon this issue the case as presented by the record is 
not fully developed, and is by no means free from diffi- 
culty. It would seem, however, that the warrant was at 
that time located. The report of that sale shows that 
the property was bid in by Joseph Brown, Sr., for the 
benefit of J. Porter Brown’s children. There is no testi- 
mony, however, that they advanced the purchase money, 
and the deed was made to him without stating that he 
held it in trust for the children. 

This deed reserved a locative interest to the administra- 
tor, but what that interest was does not appear. It also 
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recited that thore was $21 of the purchase money still 
unpaid. When the administrator subsequently, in 1856, 
made aninventory of the land, he recited therein that it 
had been bought in by Joseph Brown, Sr., for the use of 
the estate. If thus bought, it does not appear why a 
deed was made to him, or why he was required to pay 
the purchase money. This recital evidently could not 
bind him if he held adversely to the estate. But why 
he took no steps to assert his title during the many years 
from the date of his purchase until his death is wholly 
unexplained. Neither. is it shown how the locative in- 
terest of the administrator again became the property of 
the estate, though the administrator doubtless, by his in- 
ventory and sale, would be estopped from denying this. 
This locative interest which seems to have been undivided 
would pass to the purchaser under whom defendant 
Milton claims, but as presented by the record it is not clear 
that the remainder would. Again, the record fails to show 
whether Joseph Brown, Sr., died testate or intestate, 
and how many heirs he left surviving him. No pre- 
sumption would arise that he left a will, and in the ab- 
sence of a will the law would presume that the plaintiff, 
in right of her deceased father, would be one of the heirs 
of her grandfather, Joseph Brown, Sr. 

We are of opinion that, as the defendant Melton de- 
rives his title through an administration sale, he would 
be held chargeable with constructive notice of the want 
of jurisdiction in the court to order the saie; and further, 
that if, as it would seem from the record as now pre- 
sented, the administrator had previously sold and con- 
veyed by order of the court all of the land except a 
locative interest, that as tothe interest thus sold the court 
had lost its jurisdiction to order a new sale. Withers v. 
Patterson, 27 Tex., 500; Lindsay v. Jaffray (decided at 
present term). 

If, then, by the first sale the title to the property be- 
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came vested in Joseph Brown, Sr., and if Mrs. Brock- 
enborough was one of his heirs, it would follow that upon 
the mere question of title she had such an interest in the 
property as‘should have authorized a judgment admit- 
ting her into joint possession of the land. with the de- 
fendant. 

It would not follow, however, under the decision of 
this court in French v. Grenet (Austin term, 1881), but 
that the defendant might be such purchaser in good faith 
as would be entitled to payment for valuable improve- 
ments, or be entitled to have his improvements allotted 
to him on partition, with all the proper parties before 
the court. Neither would it follow but that the plaintiff, 
before she could recover possession, should refund the 
purchase money paid to the administrator and applied 
to the discharge of debts against the estate, which were 
a charge upon any property she may have received as a 
distributee. 

As the court below found for the defendant, it did not 
become necessary to pass upon these questions, which 
otherwise would have properly arisen in the case. 

A serious question is presented under the defendant’s 
plea of estoppel, but the alleged facts in regard to Mrs. 
Brockenborough having received a distributive share of 
property under this administration, and the other facts 
under this plea and that of the statute of limitations, seem 
not to be fully developed, and no opinion is expressed in 
regard to them. 

Under the case as presented by the record, we are of 
opinion that the judgment below should be reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


(Opinion delivered December 19, 1881. ] 
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Gaston & Tuomas v. W. B. DASHIELL. 
(Case No. 959.) 


1. Fravup.—A surviving husband acting as executor of his deceased 
wife's will, under power to mortgage, sell and dispose of her estate 
for the benefit of her children, conveyed real estate thus inherited 
by the children for $20,000, making warranty deed, and two days 
afterwards received from the vendee a deed reconveying the prop- 
erty to the executor by quit-claim deed for $20,000. No considera- 
tion passed for either deed; they were made to enable the executor 
to incumber the land for his individual use; and both were acknowl- 
edged and filed for record on the day of their execution. ‘These 
deeds were made just after the executor, who desired to borrow 
money from a third party, had been told that the loan could be 
obtained on real estate security. Five days after the reconveyance, 
the third party loaned money to the executor, receiving as security 
for the loan a mortgage on the land with a power of sale, under 
which the land was sold and the mortgagee became the purchaser. 
In a suit involving title between the mortgagee, the executor, and 
the heirs of the wife, represented by a special guardian, claiming 
title in them, and charging fraud, held, 

(1) When evidence tending to charge a party with notice consists 
in part of written instruments of record in his claim of title, and in 
part of admitted or unquestioned facts, the question of notice be- 
comes one of law. 

(2) As matter of law, the mortgagee was chargeable with notice of 
the fraud perpetrated on the heirs. 

2. CHARGE OF COURT.— Though a charge may be upon the weight of 
evidence, yet if from the whole case it is clear that no other verdict 
could have been rendered, or would have been permitted as the basis 
of a judgment, the judgment will not for that cause be reversed. 


APPEAL from Kaufman. Tried below before the Hon. 
Green J. Clark. 

Gaston & Thomas brought trespass to try title to the 
land in controversy against W. B. Dashiell, who pleaded 
‘*not guilty.” 

Nester Morrow became the guardian ad litem of Alfred 
H. and Ann R. Dashiell, minors, and as such intervened 
in the suit. 

In the petition of intervention it was claimed that the 
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mother of the minors had been the owner of the property 
in controversy; that by her last will she had devised it to 
them; that by the will their mother had made their 
father, W. B. Dashiell, the defendant, executor, with 
power at his discretion to sell for their benefit; that in 
fraud of the rights of the minors, the said executor had 
conveved without consideration to J. A. Bennett; that 
Bennett without consideration had conveyed to W. 
B. Dashiell, individually; that W. B. Dashiell had, for 
his own benefit, borrowed money from the appellants, 
and conveyed in trust to them; that they, appellants, had 
notice of the vices in the antecedent conveyances; that 
they had foreclosed the trust deed, and at the sale became 
the purchasers through one F. H. Davenport; charging 
fraud, collusion and notice throughout, and praying for 
a cancellation of all the conveyances, for damages and 
for the removal of the executor. 

By a supplemental petition appellants pleaded the gen- 
eral issue and ‘‘ not guilty ” to the petition of intervention. 

On the 10th day of April, 1876, the executor, by a deed 
reciting a consideration of $20,000, and purporting to be 
made by virtue of and for the purposes mentioned in the 
will, conveyed the land in controversy to J. A. Bennett; this 
said deed was, on the same day, acknowledged in Dallas, 
and was recorded in Kaufman county on April 12, 1876. 
The purpose of the executor in making the deed was to 
get the title in a shape to incumber it, and it was made 
without consideration. 

On the 12th day of April, 1876, J. A. Bennett, by a 
deed reciting a cash consideration of $20,000, conveyed 
the land in controversy to W. B. Dashiell, warranting 
only against those claiming under him. It was proved 
that no consideration was in fact paid. That the deed 
was, on the day of its date, proven for record and re- 
corded in Kaufman county. 

On the 17th day of April, 1876, W. B. Dashiell borrowed 
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from appellants $3,500, and secured the same by a mort- 
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gage (with power of sale) upon the land in controversy. 
The interest was paid upon the loan up to January, 1878. 

On January 27, 1879, the appellants sold under the 
power contained in the mortgage, and through F. H. 
Davenport became the purchasers. On the same day ap- 
pellants, as trustees, conveyed to F. H. Davenport by a 
deed recorded in Kaufman county February 1, 1879; 
Davenport, by special warranty deed recorded in Kauf- 
man county February 1, 1879, reconveyed to the appel- 
lants. 

Verdict and judgment for appellants against W. B. 
Dashiell; for the intervenors against appellants for the 
land and for damages. and a decree cancelling the con- 
veyances as prayed in the petition of intervention; a 
verdict that W. B. Dashiell had violated his trust as ex- 
ecutor, but no judgment or further act of the court upon 
that issue. 


Eblen & Robertson, for appellarts. 

I. Registration notice is only of the existence and con- 
tents of the instrument recorded. Pasch. Dig., arts. 
4988, 4994, 4983; McLouth v. Hurt, 51 Tex., 120; Cam- 
eron v. Romely, 3 Tex. L. J., 663. 

II. The deeds from the executor to Bennett, and from 
Bennett to Dashiell, would be valid if their recitals, of 
which the appellants had constructive notice, had been 
true. The will of C. A. Dashiell gave the executor power 
to sell for certain purposes. The deed from the executor 
to Bennett recitea sale for those purposes for an adequate 
consideration. The deed from Bennett to Dashiell recites 
a subsequent sale for an adequate consideration. Stephens 
v. Beall, 22 Wall., 339; Cook v. Berlin Mill Co., ‘*‘The 
Reporter,” vol. 6, No. 6, p. 188; Staples v. Staples, 24 
Gratt., 235; Dervoise v. Sanford, 1 Hoff. Ch., 192; Perry 
on Trusts, sec. 602w; Johnson v. Richardson, 3 Tex. L. 
J., 515. 

Ill. If the court believed that the deed from Bennett 
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to Dashiell, considering its date, consideration and _posi- 
tion upon the record, was sufficient evidence of fraud in 
the deed from the executor to Bennett, and based its 
charge upon this opinion, then the charge was erroneous 
as a charge upon the weight of evidence.and based upon 
a mistake in the estimate of that evidence. McLouth v. 
Hurt, 51 Tex., 120; Wade on Notice, secs. 13, 49; Wilson 
v. Wall, 6 Wall, 91; Perry on Trus's, vol. 2, sec. 602w. 

IV. The deed from the executor to Bennett, and that 
from Bennett to Dashiell, bearing different dates and im- 
porting separate transactions, cannot be construed together 
as one instrument, as a matter of law. Dunlap v. Wright, 
11 Tex., 602; Wallis v. Beauchamp, 15 Tex., 305; Perry 
on Trusts, vol. 2, sec. 602w. 

V. The legal effect of said two deeds is not a purchase 
by Dashiell from himself. By special charge No. 11, re- 
quested by appellants, the court was asked to charge the 
jury that appellants had constructive notice only of the 
contents and legal effect of said deeds, and that if they 
bore different dates they could not be construed together 
as one transaction as against appellants, unless they had 
notice of the fraud or want of consideration in said deeds; 
which the court refused to give. Dunlap v. Wright, 11 
Tex., 602; Wallis v. Beauchamp, 15 Tex., 305; Perry on 
Trusts, vol. 2, sec. 602w. 

VI. Purchasers are only charged by construction with 
notice of the facts actually exhibited by the record, and 
not with such as might have been ascertained by such in- 
quiries as an examination of the records might have in- 
duced a prudent man to make. The appellants had no 
actual knowledge of the contents of the deed from the 
executor to Bennett — none of the deed from Bennett to 
Dashiell; and knew nothing of the fraud or want of con- 
sideration in said deeds. Neither of said deeds on its 
face showed fraud or want of consideration. Both were 
on record at the date of appellants’ purchase. The ap- 
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pellants in the third subdivision of special charge No. 1 
requested the court to charge the jury that said two 
deeds on their faces were valid, and that no constructive 
notice of them would affect appellants with notice of the 
fraud or want of consideration in them; which was re- 
fused by the court. Taylor v. Harrison, 47 Tex., 457; 
McLouth v. Hurt, 51 Tex., 120; Chalk v. Watson, 11 Tex., 
93; Wilson v. Wall, 6 Wall., 91; Perry on Trusts, vol. 2, 
sec. 602. 

VII. If the appellants had notice of the trust incum- 
bering the property, still, as the executor had by the will 
of C. A. Dashiell the power to mortgage, and the appel- 
lants had no notice of the executor’s intent to misapply 
the money borrowed, they would be entitled to recover. 
Danish v. Disbrow, 51 Tex., 240; Baldridge v. Scott, 
48 Tex., 138; Jordan v. Imthurn, 51 Tex., 287; Perry on 
Trusts, vol. 2, sec. 768; Jones on Mortgages, vol. 1, sec. 
129. 


Manion & Adams and Ferris & Rainey, for appellees. 

I. The deeds from Dashiell, as executor, to Bennett, 
and from Bennett back to Dashiell, and the record thereof, 
show upon their face a sale by the executor, through 
Bennett, indirectly to himself, without any consideration 
having been in fact paid; and that, the same was invalid 
as against the claim of the intervenor’s wards. Pasch. 
Dig., vol. 2, art. 5640; 4 Kent, 438 (late edition, p. 475); 
Hamblin v. Yarneck, 31 Tex., 94; Merriman v. Russell, 
39 Tex., 278; Davine v. Fanning, 2 Johns. Ch., 252; 
Baldridge v. Scott, 45 Tex., 191; Perry on Trusts, secs. 
224, 830, 602k; Redfield on Wills, vol. 3, p. 534, and 
authorities cited. 

II. The charge of the court was upon the construction 
of certain instruments of writing introduced in evidence, 
and that the proper registry thereof would affect the 
parties with constructive notice, and was not a charge 
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upon the weight of evidence. Hamblin v. Yarneck, 31 
Tex., 94; Briscoe v. Bronaugh, 1 Tex., 332; 38 Tex., 532; 
Perry on Trusts, sec. 223. 

III. Constructive notice is a legal presumption of notice 
arising not only from the records, but also from facts re- 
cited in the chain of title under which a party may claim 
title; also from the nature and character of the transac- 
tion itself, and also from all the facts and circumstances 
of the case from which the courts will presume that a 
purchaser had notice of the equities attached to an estate. 
Perry on Trusts, sec. 223; 1 Tex., 332. 

IV. The power to sell granted by the will to the exec- 
utor, W. B. Dashiell, could not be delegated by him to a 
third person, and the sale by Gaston & Thomas, under 
the mortgage, was without the authority of law, and 
nulland void. 4Johns. Ch., 369; Redfield on Wills, vol. 3, 
pp. 257 and 549, subd. 4; Perry on Trusts, sec. 779; Story 
on Agency, p. 15, sec. 13. 

V. The act of W. B. Dashiell, as executor, in convey- 
ing said real estate to said Bennett, and the act of said 
Bennett in conveying the same back to said Dashiell in- 
dividually, no consideration in either case having been in 
fact paid, did not divest the said children of their title to 
the same; but the trust re-attached, and said Dashiell 
held the same as before, in trust for the purposes named 
in the will. Merriman v. Russell ef al., 39 Tex., 278; 
Perry on Trusts, secs. 222, 830; Redfield on Wills, vol. 3, 
p. 534; 4 Kent, p. 438; Perry on Trusts, sec. 224. 

VI. The appellants, Gaston & Thomas, were affected 
with constructive notice of the trust, and of the violation 
thereof by the executor, W. B. Dashiell, in procuring a 
conveyance to himself individually of the said premises 
(being the principal estate belonging to said minors), in 
order to mortgage the same for a loan of money for his 
own use, and are not authorized in law or equity to re- 
cover the same as innocent purchasers. Mullins v. Wim- 
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berly, 50 Tex., 457; Perry on Trusts, sec. 223; 1 Tex., 
332; Wade on Notice, pp. 20, 21, 22, secs. 37-41. 

VIL. The sale from Gaston & Thomas to Davenport, 
under which appellants claim title, was without authority 
and void, the said Dashiell having no authority to dele- 
gate his power to sell to another, and not having in fact 
sold the property himself to any one for a valuable con- 
sideration. 4 Johns. Ch., 369; Redfield on Wills, vol. 3, 
p. 237; Perry on Trusts, sec. 779; Story on Agency, p. 15, 
sec. 13. 


GouLD, CHIEF JusTICE.— Gaston & Thomas brought 
their action of trespass to try title against W. B. Dashiell, 
deraigning their title through a sale, made by virtue of a 
mortgage with power of sale, executed to them by Dash- 
iell April 17, 1876, to secure the sum of $3,500, that day 
borrowed by him of Gaston & Thomas. 

The land sued for had been the separate property of 
Mrs. C. A. Dashiell, who, by her will duly probated and 
recorded in Kaufman county in 1867, devised: all her 
estate to her children, making her husband W. B. Dashiell 
executor, with full power to manage, sell and dispose of 
the estate for the benefit of the children. 

On the 10th day of April, 1876, the said executor, by 
a deed reciting a consideration of $20,000, and purporting 
to be made by virtue of and for the purposes mentioned 
in the will, conveyed the land in controversy to J. A. Ben- 
nett; the deed was, on the same day, acknowledged in 
Dallas, and was recorded in Kaufman county on April 
12, 1876. 

On the 12th day of April, 1876, J. A. Bennett, by a 
deed reciting a cash consideration of $20,000, conveyed 
the land in controversy to W. B. Dashiell, warranting 
only against those claiming under him. Said deed was, 
on the day of its date, proven for record and recorded in 
Kaufman county. 
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These facts were set up in a plea of intervention filed 
by Nestor Morrow, as special guardian for the surviving 
children of C. A. Dashiell, alleging also, and on the trial 
it was so proven, that the conveyances from Dashiell to 
Bennett, and from Bennett to Dashiell, were without con- 
sideration, and made for the purpose of enabling Dashiell 
to incumber the land for his individual use. The plea 
charged Gaston & Thomas with notice. actual and con- 
structive, that the mortgage was in fraud of their rights. 

Gaston & Thomas testified that in April, 1876, Dashiell 
applied to them at Dallas, where they carried on business, 
to borrow money, and that they agreed to lend him $3,500 
upon his giving ‘‘ realty as security” and furnishing the 
proper evidences of title; that a few days afterwards, on 
April 17th, Dashiell delivered them the mortgage, with 
the certificate of the county clerk of Kaufman county 
that the records showed perfect title free of incumbrance 
in Dashiell, and a certificate of a law firm in Kaufman to 
the same effect, and that the title was, so far as they 
knew otherwise, free from incumbrance of any character 
whatever. Gaston & Thomas testify that they relied 
solely on these certificates, and had no knowledge of any 
defect of title, or of what the chain of title was. 

It is unnecessary to detail the evidence further, or to 
give more than a part of the charge. The jury were in- 
structed that whilst the executor had no authority to sell 
except for the benefit of the children, one who purchased 
from him in good faith without notice of his fraud, or 
one who in like manner purchased from Bennett whilst 
the title was in him, would take a title superior to that of 
the intervenors. The charge proceeds: ‘‘ The executor 
could not become the purchaser of the land through Dr. 
Bennett or any one else; and if he did so, he would hold 
it in trust as the executor of his wife’s will, and could sell 
it alone for the benefit of the children. This is a rule of 
law of which the plaintiffs and every one else are bound 
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to take notice at their peril; and if the jury believe from 
the evidence that Dr. Dashiell, as the executor of his 
wife’s will, with the intent to convert the property to his 
own use, conveyed the land in controversy to Dr. Ben- 
nett without a valuable consideration, and made him a 
deed as such executor, and that immediately thereafter 
Dr. Bennett reconveyed the same land to the executor in 
his own name, then Mr. Dashiell would not thereby be- 
come the owner of the land, and he would not have power 
to sell it any more than he would before the execution of 
such conveyances; and if the jury believe from the evi- 
dence that the willof Mrs. Dashiell was properly probated 
and recorded in Kaufman county, and that the land in 
controversy is part of the estate, and that the executor, 
in his capacity as such executor, conveys the land to Dr. 
Bennett, and immediately thereafter Dr. Bennett recon- 
veyed the same land to Dr. Dashiell in his own name, and 
that these deeds were both duly recorded in Kaufman 
county at the time the plaintiffs took their deed of trust, 
then they would be in law and in equity charged with 
constructive notice that the executor had violated his 
trust and that he still held the land as such executor, for 
the uses and purposes mentioned in the will; and how- 
ever innocent in fact they may have been, they would not 
in law be innocent purchasers. The records would be of 
themselves notice to the plaintiffs that they were taking 
a deed of trust upon property which rightfully belonged 
to the legatees in the will, and in that event the jury 
should find for the intervenors.” 

The verdict and judgment was in favor of the inter- 
venors, and the first question presented is the correctness 
of this charge. 

It is to be noted that Gaston & Thomas deraign their 
title through the will of Mrs. Dashiell, the deed of the 
executor to Bennett, and the quit-claim deed of Bennett 
back to Dashiell, and that they are conclusively presumed 
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to have inspected these instruments. Although they may 
in fact have had no knowledge of the contents of the will 
and deeds, they are charged with notice just as if they 
had actually inspected them. Willis v. Gay, 48 Tex., 
470; Robertson v. Guerin, 50 Tex., 323; Peters v. Clem- 
ens, 46 Tex., 123: Cordova v. Hood, 17 Wall., 1; Thorn- 
ton v. Knox, 6 B. Mon., 76; Woodward v. Woodward, 
7 B. Mon., 116; 1 Sugden on Vendors, par. 30, and 
p. 774, par. 45; White & Tudor’s Lead. Cas. in Eq., 4th Am. 
ed., vol. 2, pt. 1 [53-4], 123-4; Wade on Notice, secs. 
308-10. 

As the plaintiffs are thus chargeable with knowledge of 
the contents of these instruments, it is not important to 
inquire as to the extent of the notice growing out of 
registration. 

It is further to be noted that the charge is to be tested, 
not as an abstract proposition, but with reference to the 
facts in evidence. An examination of the authorities 
fails to satisfy us that there is a rule of law making a 
reconveyance by a purchaser shortly after, or on the 
same day of the sale and conveyance by the trustee to 
him, on its face evidence, as against one who subsequently 
buys, of an indirect purchase by the trustee of himself. 
Appellee cites from 1 Leading Cases in Equity (part 1, 
p. 255), where, in discussing the disability of a trustee or 
executor to buy of himself, and stating that the attempt 
to do this through another is an indirection indicating, col- 
lusion, the authors say: ‘‘ Accordingly, where a purchaser 
at such a sale reconveys the property at once, or within a 
brief period, to the executor or trustee, the presumption 
is that he is used as a tool or cover, and the transaction 
will be set aside as a constructive, if not actual fraud, 
citing Obert v. Obert, 2 Stockton Ch., 98; 1 Beasley, 423; 
Rosenberg’s Appeal, 2 Casey, 67. And as the defect is 
apparent on the face of the record, a third person buying 
subsequently will be affected with notice and cannot hold 
the land. Rosenberg’s Appeal.” 
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We have examined the cases cited, and the case of 
Ward v. Smith, 3 Sandford. Obert v. Obert (1 Stock. Ch. 
and 1 Beasley) was a suit by an heir against the adminis- 
trator to set aside a sale, where the purchaser had recon- 
veyed to the administrator on the same day. The 
purchaser was a man of no means and had paid nothing. 
The price was grossly inadequate, and there was other 
evidence that the administrator was the real purchaser. 
The chancellor, passing on the facts as well as the law, 
set the sale aside. Rosenberg’s Appeal was a case where, 
on settlement of their accounts, the executors were 
charged to have been jointly interested with a purchaser 
at a sale made by them, and the land having been resold 
at an advance, the executors were required to account for 
the profits. There was evidence tending to establish an 
arrangement for the joint purchase prior to the sale, and 
it was shown ‘“‘the partnership between the purchaser 
and the executor existed immediately after the property 
was stricken down to him, before conveyance or pay- 
ment of any of the purchase money, and whilst their re- 
lation to the property as trustees still continued.” For 
aught that the report of the case shows to the contrary, 
the purchaser received and held the title in his own 
name, and it does not appear that he was a party to the 
contest. 

Ward v. Smith was a case where one of two administra- 
tors became the purchaser at an administrator's sale, 
uniting with his co-administrator in making a deed to 
himself, and afterwards selling and conveying to a third 
party. Of course that third party took subject to the 
trust. 

These cases do not establish it as a rule of law that a 
reconveyance to a trustee at, or shortly after the sale by 
him as trustee, is on its face fraudulent, so that, if the 
transaction be in fact fraudulent, a purchaser from him 
would be conclusively presumed to have notice of the 
fraud. 
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On the other hand, the cases cited against the proposi- 
tion are also unsatisfactory, and are none of them as 
strong as the case before us. Robbins v. Bates, 4 Cush., 
104; Blood v. Hayman, 13 Metc., 231, and Jackson v. 
Walsh, 14 Johns., 414, are all cases where the original 
deed by the trustee was executed to consummate a sale 
made long previously. Perhaps the strongest case on 
that side is Lazarus v. Bryson, 3 Binney, 54. There was 
a sheriff's sale and deed in May, and in March of the en- 
suing year the purchaser conveyed back to the sheriff for 
the same price. In September following the sheriff con- 
veyed for a much larger consideration. It was held that 
the circumstance of the reconveyance was not construct+ 
ive notice. Chief Justice Tilghman says: ‘‘It is a cir- 
cumstance, however, which the jury might take into 
consideration on a question whether the defendant had 
actual notice.” 

But, as has already been said, the correctness of the 
charge does not depend on the existence of such a rule of 
law, but is to be tested by a reference to all the facts in 
evidence. This is not a mere reconveyance to the 
trustee, but is a reconveyance by way of a quit-claim, the 
very large consideration of $20,000 being the same in 
both conveyances. <A pregnant circumstance is that both 
conveyances are made after negotiations for the loan had 
commenced, and after Gaston & Thomas had stated that 
they would lend on real estate security. With these ad- 
ditional circumstances, the latter testified to by the appel- 
lants themselves, and it being clearly shown that the 
conveyance to Bennett was without consideration, and his | 
reconveyance made probably on the same day that Dash- 
iell’s deed reached him, we think that as matter of law Gas- 
ton & Thomas were chargeable with notice of the fraud. 
Notice is often a question of law, and where the evidence 
tending to charge parties with notice consists in part of 
written instruments, and in part of admitted or unques- 
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tioned facts connected with those instruments, we think 
that the question should be one of law. Especially should 
this be so in this case, where Gaston & Thomas deny any 
actual knowledge of the conveyances, but by an _ inflexi- 
ble rule of law are to be charged with notice, just as if 
deeds had been presented to them by Dashiell. 

But if this conclusion that the charge was under the 
facts of the case a proper charge, and was not objection- 
able as being on the weight of evidence, be questionable, 
we are satisfied that under the evidence the jury could not 
have found any other verdict than the one rendered; or 
rather that a different verdict would have been so clearly 
wrong that we would have felt it our duty, for that rea- 
son alone, to reverse a judgment based upon it. It is 
manifest, then, that even if the charge were erroneous, it 
has not operated to appellants’ injury, and that it there- 
fore constitutes no sufficient ground for reversing the 
judgment. G. H. & 8. A. R’y Co. v. Dilahunty, 53 Tex., 
212. The judgment is accordingly aftirmed. 


AFFIRMED. 
[Opinion delivered December 20, 1881. ] 





M. J. Hat v. A. E. Dotson. 
(Case No. 992.) 


1. DEED — MARRIED WOMAN’S POWER TO INCUMBER SEPARATE ESTATE.— 
The wife, when joined by her husband, may, without consideration 
accruing to her own benefit, secure the debt of a third party by 
deed of trust on her separate property, if it be made and acknowl- 
edged in the manner prescribed by the statute for the conveyance 
of her separate estate. 


AppEAL from Marion. Tried below before the Hon. B. 
T. Estes. 
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[No statement is necessary to a proper understanding 
of the opinion. | 


James Turner, for appellant. 


Hee McKoy and Reaves & Dodd, for appellee. 

I. Under our system of laws a married woman cannot 
by mortgage or deed of trust bind her separate estate for 
the debt of astranger. It is contrary to the policy of our 
laws to permit a married woman to bind her separate es- 
tate as surety to a stranger or otherwise, except in so far 
as may be necessary for her own support and mainte- 
nance. Magee v. White, 23 Tex., 180. 

Il. While it has always been the policy of our laws to 
permit a married woman, separate from her husband, 
and while dependent upon her own resources to make a 
support, to charge her separate estate, the courts will not 
extend the rule to uphold an incumbrance made for the 
benefit of strangers or third persons, for whom she is in 
no way bound to contribute. 

III. The estate of Mrs. Dotson in the land sued for was a 
statutory estate, and that it was not the purpose or ob- 
ject of our laws regulating the forms of conveyance by 
which married women might convey or charge their sep- 
arate estate, to repeal or modify the rule that they cannot 
become surety to answer for the debt of strangers. 

IV. While the relation of husband and wife existed 
between appellee and her husband, notwithstanding the 
husband’s abandonment of her, she labored under the 
disability of ‘* coverture,” and could not by deed of trust 
bind her separate estate for the debt of another. 


Bonner, AssocriaTE JusTicE.— The material question 
in this case is this: Could Mrs. Dotson, joined by her hus- 
band, without consideration accruing to her own benefit, 
secure the debt of Smith, a third party, by deed of trust 
upon her separate property, duly made and acknowledged 
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in the form prescribed by statute for the conveyance of 
such property? 

Our constitution and statutes permit married women 
to take and hold property, both real and personal, in their 
separate right, but give to the husband the sole manage- 
ment of such property. 

So far as the record shows, the separate property of the 
wife which was the subject-matter of the mortgage in 
this case, was not one created by contract, but her ordi- 
nary statutory estate; and her power over it was not, as is 
often the case in other courts, subject to restrictions con- 
tained in deeds of settlement and other like instruments 
creating estates limited to the sole and separate use of 
married women. 

To the extent, then, that these statutes and the con- 
struction given them by this court either expressly or by 
necessary implication define the respective powers of 
the husband and wife over her separate property, we 
must look to them, and not to either the common law or 
equity systems, further than they may serve to illustrate 
a question of doubtful construction. Magee v. White, 23 
Tex., 180. 

Under our statute, the husband and wife may be jointly 
sued for all debts contracted by the wife for necessaries 
furnished herself or children, and for all expenses which 
may have been incurred by the wife for the benefit of her 
separate property. Pasch. Dig., art. 4643; R. 8., arts. 
1205, 2854. 

Under this it has been repeatedly decided that the 
wife, as to the character of indebtedness defined by the 
statute, may by simple contract even, in which her privy 
examination is not necessary, create a charge upon her 
separate estate. Magee v. White, 23 Tex., 180, in which 
several of the cases are reviewed. 

No other power is, in express terms, given to the wife 
to contract debts. Does she have it by implication? 
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To properly determine this, we will advert very briefly 
to the common law and equity doctrine upon this question. 

Upon the common law principle, that during coverture 
the legal existence of the wife, including the right to take 
and hold property, is suspended or merged into that of 
the husband, is founded the doctrine of her incapacity to 
contract either with third parties or her husband. To 
this general incapacity would, as regards the husband, 
be added the further disability arising from a presumed 
undue influence or coercion exercised by him over her. 

The general doctrine, however, of courts of equity is, 
that a married woman, as to her separate estate, is con- 
sidered a feme sole, and that although, as at common law, 
she cannot bind her person by contract, yet her separate 
property should be held liable to her engagements, in the 
nature of a proceeding 7n rem. Hulme v. Tenant, 1 Bro. 
C. C., 16, and elaborate and exhaustive notes upon this 
case, in vol. 1, part 2 (4th ed.), Wh. & Tud. L. C., 679; 
Murry v. Barbee, 3 Myl. & K., 209; Owen v. Dickenson, 
Cr. & Phil., 4s. 

A great number of decisions have been made by courts 
of equity upon the questions as to the power of the wife 
to charge her separate estate and the mode by which this 
could be done. One line of decisions known as the En- 
glish rule, and which has been followed by some of the 
American cases, of which the opinion of Chancellor Kent 
in the case of the Methodist Episcopal Church v. Jaques, 
3 Johns. Ch., 77, and that of Gibson, C. J., in Thomas v. 
Folwell, 2 Whart., 11, 16, may be considered exponents, 
is that the wife has no power to charge her separate es- 
tate except that which is positively given or reserved to 
her. 

The other line of decisions constituting the greater 
weight of American cases, of which the opinions of 
Spencer, C. J., and Platt, J., in Jaques v. The Methodist 
Episcopal Church, 17 Johns., 548 (overruling the previous 
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decision of Chancellor Kent in the same case), are exam- 
ples, is that a married woman, as respects her separate 
estate, is to be regarded as a feme sole with all the powers 
which belong to such person, except so far as restrained 
by the instrument creating the estate. 

The tendency of our Gecisions is to conform to the lat- 
ter rule. 

By our statute in force when this deed of trust was 
made, defining the mode of conveying property in which 
the wife has an interest, she can, when joined by her hus- 
band, as in the present case, by deed or other writing 
purporting to be a conveyance, and to which her privy 
acknowledgment has been taken in the mode therein pre- 
scribed, convey ‘‘any estate or interest” in her separate 

‘ property. Pasch. Dig., art. 1003. 

In Jordan v. Peak, 38 Tex., 429, if was decided that a 
deed of trust upon the homestead in which the wife had 
an interest, executed by the husband and wife to secure 
the debt of the husband, came within the meaning of the 
above statute. 

It has been repeatedly decided that under this power of 
alienation the wife may by mortgage or deed of trust, 
duly executed and acknowledged under the statute, bind 
her separate property as security for the debt of the hus- 
band. Hollis v. Francois, 5 Tex., 195; Shelly v. Burtis, 18 
Tex., 644; Wiley v. Prince, 21 Tex., 637; Rhodes v. Gibbs, 
39 Tex., 446. 

In the above case of Hollis v. Francois, it was said that 
it could not be doubted on principle, and seems to be 
equally well settled on authority, that the power to con- 
vey included the lesser power to incumber. This is said 
‘by Mr. Bishop to be the universal American doctrine. 1 
Bish. on Married Women, § 870. And in the above case of 
Wiley v. Prince, it was said to be immaterial that the con- 
sideration was not for the benefit of the wife. 

If she can then incumber her separate property to se- 
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cure the debt of the husband, under whose influence she 
is presumed to be, she can by his joint act, as in this case, 
by deed of trust duly executed and acknowledged, also 
incumber it for the benefit of a third party. 

This is said by the learned annotators in White & 
Tudor’s Leading Cases in Equity, vol. 1, part 2 (4th ed.), 
764, to be generally conceded. To the same effect is 1 
Jones on Mortgages, $113, and in which it is added, that 
‘Whatever conflict there may be in the authorities as to 
the ability of a wife to charge herself personally for any 
debts not contracted for her own benefit, there is a gen- 
eral unanimity in holding that a mortgage upon her prop- 
erty may be enforced against that, whether made for her 
benefit or not.” 

In the case of Stephen v. Beall, it is said by the su- 
preme court of the United States, that ‘* As to a wife’s 
individual property generally, it is well settled that she 
may, by joining in a deed with her husband, convey any 
interest she has in real estate. Such a deed conveys the 
interest of both.” That ‘*The doctrine that a married 
woman has the power to charge her separate estate with 
the payment of her husband’s debts, or any other debt 
contracted by her as a principal or as a surety, has been 
uniformly sustained for a long period of time.” 22 Wal- 
lace, 338, citing authorities in notes. 

To the effect that the power of the wife to alienate in- 
cludes that to mortgage for the benefit of another person 
beside her husband, and that it was immaterial that the 
wife had no interest in the debt which was thus secured, 
the case of Bartlett v. Bartlett, 4 Allen, 440, will be found 
very much in point. 

It may be added that the debt for which the deed of 
trust was given in Jordan v. Peak, 38 Tex., 429, was a 
partnership debt of the husband and a third party, and, 
though the property was not shown to be the separate 
estate of the wife, the case is analogous in principle to 
the one now before the court. 
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Tested by the above authorities, the learned judge be- 
low erred in his conclusion that the deed of trust, for the 
reasons stated by him, was not binding on Mrs. Dotson, 
for which error the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered December 20, 1881. ] 





WINGATE H. Woop.Ley v. CHESLEY F. ADAMS. 
(Case No. 1096.) 


1. JUDGMENT.— A judgment was rendered in 1860 for a community debt 
against a surviving wife in her representative capacity, whose hus- 
band, dying in 1859, had by will appointed her his executrix, with 
a provision that no other action should be had in the county court 
concerning his estate than the probate and registration of his will 
and the return of inventory of the estate. That judgment was 
affirmed on appeal by the supreme court. Those entitled to the 
estate were never cited to give bond under the provisions of the act 
of 1848 (Hart. Dig., 1219), nor was a bond executed. Under that 
judgment execution was levied on community property, which was 
sold to satisfy it. Ina suit by the heir against one claiming under 
the purchaser at that sale, held, 

(1) The judgment was valid and binding in so far as it affected 
the property in controversy, and the heir was bound thereby. 

(2) Her designation as evxecutrix in the proceedings on which 
judgment was obtained was immaterial, since the pleadings dis- 
closed that the suit was against her in her representative capacity, 
and that such capacity was that of survivor. 

(3) The judgment being valid when rendered, the subsequent 
marriage of the widow would not have the effect of rendering the 
sale of the property made after her marriage, void, so as to subject 
it to attack in a collateral proceeding 


AppeAL from Harrison. Tried below before the Hon. 
A. J. Booty. 
The case is sufficiently stated in the opinion. 
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Geo. Lane and A. Pope, for appellant. 

I. The defendant Woodley had title to the land sued 
for. Act of 20th March, 1848, to regulate proceedings in 
the county court as to estates, etc., sec. 110; Hart. Dig., 
p. 359, art. 1219; act on same subject, 1862, January 1; 
Pasch. Dig., p. 335, art. 1371. The above act is also copied 
on this page of Paschal. Second section of the act of 
11th of May, 1836, to organize the district courts, and de- 
fine their powers and jurisdiction. Pasch. Dig., art. 1405, 
p. 343; sec. 10, art. 4, constitution of the state; Pasch. 
Dig., p. 57; section 3, art. 4, constitution of the state; 
Pasch. Dig., p. 55; act of 12th of May, 1846, jurisdiction 
of supreme court, sec. 3, art. 1562; Pasch. Dig., p. 384; 
act of 13th of March, 1848; Pasch. Dig., art. 1571. Man- 
ner of giving judgments in supreme court, and how same 
to be executed. Coffee v. Silvan, 15 Tex., 354; Riddle 2 
Rush, 27 Tex., 677; 2 Pasch. Dig., p. 1118, sec. 12724; 
Rorer on Judicial Sales, sec. 825, p. 325; Towns v. Har- 
ris, 13 Tex., 507; Finch vw. Edmondson, 9 Tex., 504; -Mil- 
ler v. Miller, 10 Tex., 319; Jones v. Jones, 15 Tex., 149; 
Alexander v. Maverick, 18 Tex., 194; Withers v. Patter- 
son, 27 Tex., 491; Milam County v. Robertson, 47 Tex., 
222; 26 Am. Dec., 131, 163; Horan v. Wahrenberger, 9 
Tex., 313, and authorities therein stated, questioned in 
argument of appellant as authority for appellee; 322, 460, 
272, 450; _ man on Judg., 3d ed., sec. 132; 35 Cal., 528; 
34 Cal., 391; 30 Conn., 190; 56 Me., 81; 22 Me., 128; 8 Re- 
porter, a 25 Minn., 9. 


[No briefs on file for appellee.] 


Srayton, AssocraTE JustTice.— This suit was brought 
by Chesley F. Adams to recover of Wingate H. Woodley 
an undivided one-half of a tract of land. 

The appellee claimed the land by the will of his father, 
Chesley M. Adams, who died in 1859, at which time he 
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owned the land sued for, the same being community 
property owned by him and his wife, Martha Adams, 
who survived him. 

The appellant claims the property by sale made of the 
same under an execution issued upon a judgment ren- 
dered against the executrix of the estate of the father of 
the appellee, rendered in 1860, for a community debt. 

The evidence shows that the father of the appellee died 
in 1859, and that by his will Martha Adams, his wife, 
was appointed the executrix of his will, which provided, 
under the terms of the statute then in force, that no 
other action should be had in the county court in relation 
to his estate than the probate and registration of his will 
and the return of an inventory of his estate. Hart. Dig., 
1219. The will was probated and the return of an in- 
ventory made in 1859. 

In 1859, Thomas F. Swanson instituted a suit in the 
district court of Harrison county against the executrix, 
to recover $500 alleged to be due to him from the father 
of appellee, on account of a debt contracted during the 
marriage of the father and mother of the appellee. In 
that suit a judgment was rendered in favor of Swanson 
against the executrix for $400, by consent, at the spring 
term of the court for the year 1860, upon which a stay of 
execution was given in the judgment until the Ist day of 
January thereafter. 

A writ of error was sued out on the judgment above 
named, and the cause was brought to this court, which, 
on the 29th day of April, 1868, affirmed the judgment of 
the district court, with ten per cent. damages for delay. 
In the judgment rendered by this court it was adjudged 
that the defendant in error recover of the plaintiff in er- 
ror, as the legal representative of C. M. Adams, deceased, 
and her sureties (who were named), the amount adjudged 
below with ten per cent. damages thereon, ete. 

The mandate of the supreme court was filed in the dis- 
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trict court, and an execution was issued in the case on 
the 15th of September, 1868, which was levied upon the 
land in controversy, and the same was sold, and deed 
made to the persons under whom the appellant claims by 
regular transfer. 

On the trial of the cause the court in effect charged the 
jury that the judgment rendered against the executrix, 
and the sale made thereunder, were void, and passed no 
title to the persons under whom the appellant claims. 

This is assigned as error. It is claimed that the judg- 
ment rendered in favor of Swanson was void, for the rea- 
son that a suit could not be maintained by a creditor 
against the executrix, under the provisions of the act of 
1848 (Hart. Dig., 1219), unless the heirs or persons enti- 
tled to the estate of C. M. Adams had been cited to give 
bond, and they had done so in accordance with the pro- 
visions of that law; it does not appear that this was done. 

In the case of Hogue v. Sims, 9 Tex., 548, and in a 
number of decisions following that case, all of which 
were decided upon appeal or writ of error, it has been 
held that judgments rendered under facts similar to those 
found in this cause were erroneous; but none of the de- 
cisions referred to hold that such a judgment is absolutely 
void, and nothing but the most cogent reasons should in- 
duce us to so hold; especially so in causes like this, where 
the judgment which is the basis of the rights of the ap- 
pellant was brought to this court for revision and was 
therein affirmed and rendered with damages for delay, 
against the legal representative of the estate of C. M. 
Adams, deceased, and her sureties. 

The question in this cause arises in a collateral action; 
the property has passed into the hands of third parties 
for a valuable consideration, they relying upon the valid- 
ity of the judgments; the district court had jurisdiction 
of the subject matter, and this court had jurisdiction of 
the appellate proceeding, and solemnly rendered a judg- 
VoL. LV — 34 
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ment, after examination of all questions between the 
parties to the record, and upon that judgment rests the 
claim of the appellant. Under such facts it rests with 
the party who attacks such a judgment to show clearly 
that it is invalid. 

That judgment was doubtless valid against the sur- 
vivor, who was a party, and she is therein adjudged to be 
the legal representative of the estate; and it would not 
be a strained construction of that judgment to hold that 
It conclusively establishes, that, as survivor, she was the 
representative of the estate; her representative character 
as well as the existence and amount of the debt were 
subjects for the examination and adjudication of the 
courts, and ought to be presumed to have been examined 
and passed upon. 

The only question that can arise in this case is, was 
Martha Adams the representative of the community es- 
tate of herself and her deceased husband in such sense 
that a judgment against her would be binding upon the 
appellee by virtue of that representation? 

The line of decisions upon the act of 1848, which are 
above referred to, all had their origin prior to the act of 
26th August, 1856 (Pasch. Dig., 4646-4652), under which 
the survivor was authorized to administer the community 
estate outside of the probate courts; and the effect of 
that act upon the former law as to community property 
and the right of the survivor to administer the same was 
not considered. By executing the bond provided for by 
the act of 1848, it was intended that the estate should 
pass into the hands of those entitled to it; and if it had 
been intended to apply to community estates, it would 
seem that the survivor would have been made anecessary 
party to the bond: but she was not so made by its terms; 
for only the persons taking under the will and heirs were 
required to make the bond, and it would be hard to believe 
that the persons taking under the will and the heirs 
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should be required to execute a bond for the value of 
property that would go to the survivor, freed from their 
control. 

Whether the act of 1848 had any reference whatever 
to suits against the survivor of the community, to sub- 

ject community property to the payment of community 
~ debts, may upon principle well be questioned, for it would 
seem from the close analogy to be found between the 
community rights and liabilities growing out of the mari- 
tal relation, which is the ground-work of all community 
right, and that of an ordinary copartnership for commer- 
cial purposes, that suits by or against the survivor of 
either might be maintained without any statutory pro- 
vision in regard thereto, for the purpose of subjecting the 
common property to the payment of such debts as such 
property is liable for; and that in the one case as in the 
other, judgments rendered in favor of or against the sur- 
vivor would be as binding upon those claiming through 
the deceased member as though such heirs were parties 
to the record. ° 

In both cases the survivor has an interest in, and lien 
upon, the common property for the payment of the com- 
mon debts; in the one case such interest makes the sur- 
viving copartner the representative of the dissolved firm, 
and clothes him with power to sue and be sued in refer- 
ence to matters affecting the settlement thereof; and 
judgments rendered in such cases, in the absence of fraud 
or some other ground deemed sufficient to authorize the 
setting of the same aside, are held binding upon the heirs 
of the deceased copartner; and the writer of this sees 
no reason why the same rule, in the absence of a statute 
to the contrary, should not prevail in settling the business 
of a community estate. 

Until the community debts are paid the heirs have no 
real interest in the community property. 
A full power to administer an estate, given by will or 
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otherwise, with liability to suit and power to sue, with 
all the incidental powers necessary to the enforcement or 
satisfaction of such judgments as might be rendered, 
either by execution or otherwise, as is provided by the 
act of January 1, 1862 (Pasch. Dig., 1371), which re- 
pealed the act of 1848, would doubtless extend to both 
the separate and community estate of a deceased person. 

In the case of Carroll v. Carroll, 20 Tex., 731, the con- 
struction of the act of 20th March, 1848 (Hart. Dig., 
1219), came up in a collateral matter. That suit had its 
origin prior to the act of 1856; the evidence in the case, 
as was remarked by Hemphill, C. J., was obscure, and 
we are unable to determine whether so much of the prop- 
erty, the subject-matter of that suit, as was affected by 
the act of 1848, was community property or not. It was 
indicated in that case that a sale made under a judgment 
rendered against executors under the act of 1848, when 
the provisions of that act had not been complied with, 
was void. Under the imperfect state of the record in 
that case, which was felt by the court, the executorship 
not being exclusively in the surviving widow, no consid- 
eration of the question we are now considering being had 
in the case, we are not prepared to regard it as a decision, 
that, under no state of case, and in regard to no class of 
property, would a judgment against an executor in pos- 
session of the property of an estate, who had qualified 
under the provisions of the act of 1848, be of any validity 
whatever, unless the heirs or persons who were entitled 
to the estate under the will had first been cited, and had 
then given bond as required by said act. 

The act of 1856 was in force at the time of the death 
of C. M. Adams, the ancestor of the appellee, as it was 
when the suit in favor of Swanson against the execu- 
trix and surviving widow was instituted and judgment 
therein rendered. 

That act (Pasch. Dig., 4647 et seq.) provided for the ad- 
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ministration of community estates by the survivor in a 
manner different from that provided for the administra- 
tion of the separate estate of either party to the matri- 
monial union, and truly evidenced the propriety and the 
right of a survivor, as survivor, to administer the com- 
mon estate. 

Under that act, no power given by the will of the de- 
ceased member of the community was deemed necessary; 
and if such a will was made, it conferred upon the sur- 
vivor, as she was named in the will, as executrix, in re- 
gard to the community estate, no right or power greater 
than the statute gave. 

If the execution and probate of the will under the act 
of 1848 gave only the restricted power which is claimed 
for it by the appellee over the separate estate, even then 
if it gave a like power over the community estate, it cer- 
tainly was not intended to have the effect of divesting 
the survivor of her rights and powers as survivor under 
the act of 1856, which is full and complete in its pro- 
visions, and looks to an inexpensive, speedy and complete 
administration of the community estate. All that it was 
necessary for Mrs. Adams to do, under the act of 1856, 
to qualify her to administer the common estate, was, in 
so far as real estate was concerned, to return an inven- 
tory into the probate court. Cordier v. Cage, 44 Tex., 
533. Her power did not depend upon any order of the 
probate court, nor upon the heir doing or failing to do any 
act, except that in the event of her mismanagement the 
persons entitled to the estate, or creditors, could arrest 
the administration, unless the survivor gave bond. In 
the inception of such an administration, neither oath ov 
bond was required of the survivor; her interest in the es- 
tate and liability for its debts being deemed a sufficient 
security for the proper management of the estate. 

The act of 1856 being in force at the time of the death 
of C. M. Adams, his widow, by filing the inventory of 


























WoopLeEy v. ADAMS. (Tyler Term, 





Opinion of the court. 





his estate, as she did, would have been fully empowered 
to administer the property in controversy; for it was 
community property. She would have been capable, as 
survivor, of defending and fully representing the com- 
munity estate in the suit brought by Swanson; for that 
suit was brought to enforce the payment of a com- 
munity debt, without reference to the powers conferred 
upon her by the will of her husband. 

It does not appear that the survivor was ever required 
by the probate court, upon its own motion, or upon the 
motion of any person interested in the estate, to execute 
a bond. 

To administer the separate estate of her husband, as 
an independent executrix, it was necessary that Mrs. 
Adams should be empowered by the will of her husband 
so to do; and if at the time of his death, by the law then 
in force, a suit could not be brought against such execu- 
trix to enforce the payment of a separate debt, by sub- 
jecting his separate estate to sale for the payment thereof, 
unless she was in possession of the estate, after the heirs 
or persons entitled to the estate had given the bond re- 
quired by the act of 1848, yet it does not follow that the 
same rule should prevail in reference to the community 
estate and community debts which were controlled by the 
act of 1856. Nor does it follow that, under the laws in 
force at the time the judgment in favor of Swanson was 
rendered, Mrs. Adams should have been fully qualified to 
act as the legal representative of both the separate and 
community estates of her husband, in order to have au- 
thority and power to represent one of said estates; for 
the law was then in force regulating the administration 
of a community estate by the survivor, as was the law 
regulating an independent executorship provided for by 
the will of the husband under the act of 1848. These 
laws were not inconsistent; they related to a different 
subject-matter; the power might exist as to the one estate 
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without existing as to the other, or it might exist as to 
both estates at the same time. 

A compliance with the act of 1856 gave to the survivor 
the power of full representation of the community estate. 

A compliance with the provisions of the act of 1848 
gave to the executrix named full power to represent what- 
ever estate was contemplated thereby; but a failure to 
comply with that act did not have the effect of divesting 
the power given by the act of 1856 over the community 
estate. 

To hold that the will of C. M. Adams prevented his 
survivor from qualifying under the act of 1856, would be 
in effect to hold that an individual by his own act could 
repeal a law; for the right of the survivor to administer 
the community estate is not made to depend upon the 
will of the deceased member. 

By the return of an inventory, Mrs. Adams, in the ab- 
sence of an order of the probate court requiring her to 
give bond, became the legal representative of the com- 
munity estate of herself and deceased husband for every 
purpose; and at the same time it may be true, that, under 
the will of her husband, she would not have been em- 
powered, by simply returning an inventory, to defend 
suits based upon the separate debts of her husband, by 
which his separate estate would have been subjected to 
sale. 

We therefore hold that the judgment rendered against 
Mrs. Adams was valid and binding in so far as it affects 
the property in controversy, and that the appellee is 
bound by her representation. 

That she was sued as executrix is immaterial under the 
facts of this case; for the facts contained in the pleadings 
evidenced that she was sued in her representative capac- 
ity, and that such capacity was that of survivor. 

The judgment in favor of Swanson was valid when ren- 
dered, and her subsequent marriage would not have had the 
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effect of rendering a sale of the property after her mar- 
riage void. It would have been, at most, only voidable, 
and no objection could be set up to it in this collateral ac- 
tion. The sale is not, however, believed to be voidable; 
for before the judgment in the supreme court was ren- 
dered, under the act of January 1, 1862 (Pasch. Dig., 
1371), as executrix under the will of her husband she was 
fully empowered to represent all of his estate, whether 
separate or community, and execution could issue. 

There are many other assignments of error contained 
in the record, all of which have been presented by coun- 
sel in their briefs very fully, but it is not believed neces- 
sary to consider the same, as the decision of the question 
raised by the assignment already considered is believed to 
be decisive of the case. 

For the error of the court pointed out in the assignment 
herein considered, the judgment of the district court is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 20, 1881.] 
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Without either assenting to, or dissenting from, all the 
views expressed in the above opinion, we concur in the 
result reached. 

Rosert 8. Goutp, Chief Justice. 
M. H. Bonner, Associate Justice. 





S. E. Watson v. W. B. AIKEN. 


(Case No. 1105.) 


1. Usury.— The constitutional provision which declared all contracts for 
interest in excess of twelve per cent. to be usurious, and which re- 
quired the legislature at its first session to provide for appropriate 
pains and penalties to prevent and punish usury, rendered illegal 
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any contract made after its adoption, and before legislative enact- 
ment on the subject, for a rate of interest more than twelve per 
cent. On such a contract no interest can be collected. 

2. Usury.— To cover a usurious contract, A received from B two notes 
for a loan of money, one for the sum loaned, bearing twelve per 
cent. interest, and the other for the usurious interest, and a judg- 
ment in favor of B was also transferred to secure the loan. Under 
that judgment land was sold at sheriff's sale and purchased by A, 
who conveyed it to B, who then executed in favor of A a deed of 
trust to the land to secure the amount due according to the original 
usurious contract, which was evidenced by a new note. This land 
was sold under the deed of trust, when A again purchased it, after 
B had tendered him the amount due on the debt, exclusive of the 
usurious interest. In a suit brought by B to cancel the trust deed 
and remove cloud from title, renewing the tender, heli, 

(1) The defense of usury was available against the new note, to 
secure which the trust deed was given. 

(2) The device to cover up the usury was unavailing. 

(3) The trust sale, being made after a tender of the amount due 
exclusive of interest, was without authority. 

3. PLEADING USURY IN TRESPASS TO TRY TITLE.— A defen lant pleaded, 
in a suit to cancel a trust deed, title in himself under a trust sale 
and asking aflirmative relief, to which the plaintiff pleaded not 
guilty, after taking a non-suit in the original action: Held, 

(1) The original plaintiff, under his plea of not guilty to the cross- 
bill, could show that the trust sale was made to enforce, after tender 
of the money legally due, a usurious contract without specially 
pleading usury. 

APPEAL from Red River. Tried below before the Hon. 
Reuben R. Gaines. 

Suit brought by appellant S. E. Watson against W. B. 
Aiken, on the 27th day of October, 1880, to cancel a 
trustee’s deed from A. M. Taylor, trustee, to Aiken for a 
tract of one thousand four hundred and thirty-eight acres 
of land in Red River.county, surveyed for Abner McKen- 
zie, to remove clouds from plaintiff Watson’s title, for 
general relief, etc. 

The grounds alleged in the petition are as follows: 

1st. That on the 27th day of May, 1876, Watson bor- 
rowed from Aiken $3,000; that Aiken charged, and Wat- 
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son agreed to pay, eighteen per cent. per annum for the 
money; that Watson executed to Aiken two notes for the 
money, both dated the 27th day of May, 1876, due in six 
months, one for the sum of $3,000, and one for the sum 
of $90, the first bearing interest from date at twelve per 
cent. per annum; that the note for $90 was given for the 
excess of interest over twelve per cent.; that these notes 
were secured by M. Watson as security, and the transfer 
of a judgment in favor of M. Watson, Executor, etc., v. 
Lucy A. Hopkins, Executrix, etc., et al., for about $15,000, 
which had been before that time transferred by M. Wat- 
son, executor, etc., to S. E. Watson, the appellant; said 
judgment enforcing a vendor’s lien upon the land in con- 
troversy in this suit. 

2d. That this rate of interest—eighteen per cent.— 
was carried with all the subsequent transactions between 
the parties. 

3d. That the land in controversy was sold under an or- 
der of sale by the sheriff, and purchased by Aiken, and a 
deed made to Aiken; Aiken made a deed to Watson, and 
Watson made a deed of trust to A. M. Taylor as trustee; 
that this arrangement was made in pursuance of an 
agreement between Aiken and Watson, and was intended 
to change the form of the security, and not as a bona fide 
sale. 

4th. That Watson paid Aiken before the trustee’s sale 
the sum of $2,000 in cash. 

5th. That on the day of the trustee’s sale, Watson ten- 
dered Aiken, and also the trustee Taylor before the sale, 
$1,000 in legal tender notes, which was refused. 

6th. That the contract was usurious, illegal and void; 
specially prohibited by sec. 11, art. 16 of the constitution 
of 1875. 

Defendant answered, first, general demurrer; second, 
general denial; third, specially denying usury in the con- 
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tract; fourth, specially denying any agreement for sale of 
land; fifth, specially setting up a bona fide sale under a 
settlement and a new contract; sixth, estoppel; seventh, 
denying a tender; and eighth, filing a cross-bill in the 
usual form of trespass to try title, with usual prayer for 
writs of possession, for rents, etc., and for general and 
special relief. 

On the 24th day of May, 1881, Watson took a non-suit. 
At the same time appellee Aiken asked for affirmative 
relief on his cross-bill, which was substantially a proceed- 
ing in trespass to try title. At the same time appellant 
answered appellee’s cross-bill. First, general demurrer; 
second, not guilty; third, tender of $1,000; fourth, im- 
provements, repairs, etc., as offsets against rents. 

Judgment was rendered in favor of appellee for the 
recovery of the land; writ of possession awarded, for 
rents and costs. 

The evidence showed: 

Ist. That interest was charged and agreed to be paid at 
the rate of eighteen per cent. per annum. 

2d. That this rate of interest (eighteen per cent. per 
annum) was carried into the several arrangements. 

3d. The evidence indicated that the sheriff's sale was 
made in pursuance of an agreement between Watson and 
Aiken, and was intended simply to change the form of 
the security, and was not a bona fide sale. Watson swore 
that it was agreed between him and Aiken that the land 
should be sold; that Aiken should buy it in at a nominal 
price to save cost in the-nature of commissions; that 
Aiken after the sale should convey the land to him, and 
he would execute a deed of trust to secure payment, ete. ; 
and that the arrangement was intended, not to vest the 
title to the land in Aiken, but to change the form of the 
security; that the $500 bid was not paid nor credited, but 
the full amount was cancelled with the settlement. 

W. J. McDonald testified that he heard the arrange- 
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ment between Watson and Aiken, and prepared some of 
the papers in regard to the settlement after the sale, and 
heard both Aiken and Watson state the character of the 
transaction; and both stated in his presence and in the 
presence of each other, that the sale was intended to 
change the form of the security only. Watson and Aiken 
both stated, before and after the sale, that this was the 
object in view. 

Aiken stated that the sale was made in good faith; that 
Watson tried to get him to agree upon a sale simply to 
change the form of the security, and that he refused to 
do so; that his bid of $500 at the sale was included in the 
settlements made after the sale. 

The evidence showed that Watson paid Aiken $2,000 in 
cash, and tendered him $1,000 in legal tender notes before 
the trustee’s sale. It also showed that on the day of the 
sheriff’s sale Watson paid Aiken $1,000 and gave his 
note, secured by deed of trust, to Taylor for $3,400.75. 


M. L. Sims, for appellant. 


Hale & Scott and Connor & Connor, for appellee. 

I. Appellee Aiken was entitled to either eight or twelve 
per cent. interest on his $3,000, loaned money; and the 
payment of the $2,000, and the tender of $1,000, was not 
sufficient to discharge the debt or to recover the land; 
and the act of the legislature passed subsequently to the 
date of the original contract would not affect his rights. 

If. The sale of the land by Aiken to Watson was a 
new contract; and Watson is estopped to set up usury 
arising out of the original contract; and by reason of 
which contract of Watson, Aiken was induced to change 
his condition. De Wolf v. Johnson, 10 Wheat., 368; 
1 Black (U. §.), 115; Tiffany v. Boatman’s Ins. Co., 
18 Wall., 376; Graeme v. Adams, 14 Am., 130; Bigelow 
on Estoppel, pp. 475, 503, 511, 458 and 492. Appellee as- 
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signs one error which he respectfully asks the honorable 
supreme court to pass upon, though not necessary to a 
decision of this case in the event of an affirmance. It is 
as follows: The judgment and ruling of the court below 
in permitting the appellant Watson to introduce evidence 
tending to show usury, when he had no pleading in the 
case upon which to base it, except the plea of not guilty, 
and because there was no plea under oath filed. See 
R. §., arts. 2981, 1265 (subdivision 12); id., art. 1196; 
Ayers v. Duprey, 27 Tex., 604, 605. 


GOULD, Cuter JustTicE.— On May 27, 1876, Watson bor- 
rowed of Aiken $3,000, agreeing to pay interest at the 
rate of eighteen per cent. per annum. The constitution 
which took effect in April of that year provided that in 
the absence of contract, the rate of interest should not 
exceed eight per cent. per annum, and authorized parties 
by contract to ‘“‘agree upon any rate not to exceed twelve 
per cent. per annum.” It then proceeds thus: ‘‘All in- 
terest charged above this last named rate shall be deemed 
usurious, and the legislature shall at its first session pro- 
vide appropriate pains and penalties to prevent and pun- 
ish usury.” Art. 16, sec. 11. 

On August 21, 1876, at the first session of the legisla- 
ture under this constitution, an ‘‘ act regulating interest ” 
was passed, the first and second sections of which refer 
to and enforce the constitutional provision as to the rates 
of interest. The third section is as follows: ‘* All con- 
tracts or instruments of writing, whatsoever, which may 
in any wise, directly or indirectly, violate the foregoing 
provisions of this act, by stipulating for, allowing or re- 
ceiving a greater premium or rate of interest than twelve 
per centum per annum, for the loan, payment or delivery 
of any money, goods, wares, merchandise, bonds, notes 
of hand, or any commodity, shall be void and of no effect 
for the whole rate of interest so charged, stipulated or 
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agreed to be paid and received, but the principal sum of 
money, or the value of the goods, wares, merchandise, 
bonds, notes of hand or commodity, may be received and 
recovered; provided, however, that no evidence of usurious 
interest shall be received on the trial of such cases, unless 
the same shall be specially pleaded and verified by the 
affidavit of the party wishing to avail himself of the pro- 
visions of this act.” Laws of 1876, p. 228. 

Was Aiken legally entitled to any interest?) Was Wat- 
son’s debt discharged by the payment or tender of the 
sum borrowed? 

In our opinion Aiken occupies no more favorable posi- 
tion than if his loan had been made after the act of the 
legislature took effect. When his loan was made, usury 
was illegal by virtue of the constitutional prohibition; and 
although it was left to the legislature to ‘‘ prescribe pains 
and penalties to prevent and punish usury,” a contract 
for usurious interest was a contract in violation of law. 
In the case of Bank of U. S. v. Owens, the charter of the 
bank forbid it to take interest at more than the rate of 
six per cent., and although there was no law declaring the 
effect-of taking interest at a greater rate, such a contract 
was held void. 2 Peters, 527. Our opinion is that Aiken 
needed the aid of the subsequent act of the legislature to 
give him any legal rights under his contract, and that in- 
deed it is for his benefit that the contract be regarded as 
if the penalty subsequently prescribed had already been 
designated in the constitution. Ina suit on that contract, 
the defense of usury being properly made, his recovery 
would have been limited to the principal sum of money 
loaned. 

2. The evidence clearly shows that the alleged new con- 
tract was but a device to cover the usury. <A simple cal- 
culation demonstrates that the second note was for the 
amount of the loan, with eighteen per cent. interest up to 
the pretended purchase at sheriff’s sale, less the payment 
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then made, calculating interest, at the same rate, on the 
balance, up-to the maturity of the new note. We are 
clearly of opinion that the defense of usury was available 
against that new note, and that if, at the time of the sale 
under the deed of trust given to secure that note, Watson 
had paid $2,000 and then tendered another $1,000, claiming ~ 
the benefit of the statute as to usury, then the sale was 
Without authority. Fiedler v. Darrin, 50 N. Y., 437. 

3. But the question remains, presented in a cross- 
assignment of errors by appellee, did the court err in ad- 
mitting evidence to show usury, this being, as tried, an 
action of trespass to try title by Aiken, and the only 
pleadings by Watson being, 1st, general demurrer; 2d, 
not guilty; 3d, tender of $1,000; 4th, improvements and 
offsets? If this had been a suit on the original contract, 
the statute is plainly applicable requiring the defense 
‘that the contract sued upon is usurious” to be specially 
pleaded: and to be verified by affidavit. The proviso to 
section 3 of the act regulating interest passed in 1876 is 
carried into the Revised Statutes in a separate article (R. 
S., art. 2981). The only changes are, that instead of the 
expression in the original act, *‘ on the trial of such causes,” 
we have in the Revised Statutes the expression, ‘‘ on the 
trial of any case,” and instead of concluding, ‘‘ wishing to 
avail himself of the provisions of this act,” it reads, 
‘‘wishing to avail himself of such defense.” These 
changes seem designed simply to adapt the proviso to its 
place as a separate article in the Revised Statutes. The 
Revised Statutes, in prescribing, under the head of ‘‘ Prac- 
tice in the district courts,” that an answer setting up cer- 
tain matters shall be verified by affidavit, specifies, amongst 
others, ‘‘12. That the contract sued on is usurious.” 
R. S., art. 1265. Although it may be plausibly urged that 
the statute in each case contemplates a suit for money on 
a contract, and that its requirements were made in pur- 
suance of the policy which exacts a sworn answer in 
order to admit evidence impeaching the consideration of 
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a written instrument sued on, or evidence impeaching the 
justness of an account sued on and supported by affidavit, 
the fact is potent that the language of the statute is broad 
enough to exclude evidence of usury in ‘‘ any case,” where 
it is sought to be made available as a defense, or at least 
in ‘‘such causes” as are founded on an instrument of writ- 
ing, which even indirectly violates the law as to legal in- 
terest. This, however, is an action of trespass to try 
title, and even if that action in this case could with any 
propriety be said to be an action on the deed made by the 
trustee to Aiken, there are special provisions also regulat- 
ing the rights of a defendant in trespass to try title under 
the plea of not guilty. Article 4792, in pursuance of what 
has long been the law in this state, says: ‘‘ The defendant 
in such action may file only the plea of ‘not guilty.’” 
. . . Art. 4793. ‘Under such plea of ‘not guilty’ the 
defendant may give in evidence any lawful defense to 
the action, except the defense of limitation, which shall 
be specially pleaded.” 

The exception does not embrace the defense of usury, 
and we cannot presume that the omission was an over- 
- sight. Construing these various statutory provisions to- 
gether, we are of opinion that in this action of trespass 
to try title it was competent for Watson, under his plea 
of not guilty, to show that the trust sale under which 
Aiken claimed was invalid, because, by reason of the 
usurious interest stipulated for, and by reason of the pay- 
ments made and tendered at the time thereof, the sale 
was made without authority. 

The court did not err in receiving evidence to show the 
usury, but under the evidence did err in rendering judg- 
. ment for Aiken. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 20, 1881.] 
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ROBERT B. SEAY EX REL. V. Zimrt Hunt. 
(Case No. 1083.) 


1. POLITICAL QUESTION — CITY ELECTION.— The eligibility to office, and 
the determination of the result of an election, are both questions of 
a political character, which the law-making power may refer to 
other tribunals than constitutional courts. 

2. SAME — QUO WARRANTO.— The legislature may confer ona city coun- 
cil the power to determine primarily the question of the eligibility 
of a candidate fora municipal office, and their decision cannot be 
revised in a preceding by quo warranto. 

3. SAME.— Whether power once being conferred on a city council to de- 
termine the question of the eligibility of a candidate for a munici- 
pal ofiice. one conceiving himself aggrieved by their decision may, 
in the absence of a statute specially conferring authority, resort to 
a constitutional court to have the action of the council revised, 
queere? 

4, PLEADINGS.— See statement of case for plea, in the nature of a plea 
of res adjudicata, held good on general demurrer. 

5. MUNICIPAL OFFICER.— The mayor of the city of Dallas must have 
resided in that city twelve months before his election, to render him 
eligible to that office. 

6. FACT CASE.— See opinion for facts under which it was held that one 
elected mayor of Dallas had not resided in the city for twelve 
months preceding his election, as required by the charter of that 
city. 


APPEAL from Dallas. Tried below before the Hon. 
George N. Aldridge. 

Proceeding in the nature of a quo warranto, filed by , 
the appellant Seay, county attorney of Dallas county, in 
behalf of the state, on the relation of John Stone, against 
Zimri Hunt, on the 9th day of May, 1881, to show by 
what warrant he held and claimed the office of mayor of 
the city of Dallas. The answer of the defendant, to 
which plaintiff filed a general demurrer, was as follows: 

1st. A demurrer and a special answer ‘‘ That this court 
ought not to have and exercise any further jurisdiction 
of this case for this reason: That the city of Dallas, 
whose office of mayor it is alleged this respondent has 
VoL. LV —35 
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usurped, was heretofore, to wit, on the 5th day of April, 
A. D. 1881, and has been ever since, and is now, a munic- 
ipal corporation, chartered and existing under and by 
virtue of an act of the legislature of Texas, entitled 
‘An act to incorporate the city of Dallas and to grant a 
new charter to said city,’ approved August 9, A. D. 
1876, and the acts amendatory thereof. 

‘*That on said 5th day of April, A. D. 1881, one John 
J. Good was the duly elected and qualified and lawfully 
acting mayor of said city of Dallas, entitled by the terms 
of said charter to hold said office until said 5th day of 
April, A. D. 1881, and until his successor, then to be 
elected, should be elected and qualified. . . . That 
afterwards, to wit, on the 18th day of April, A. D. 1881, 
the city council of the city of Dallas, having duly met in 
pursuance of the charter and ordinances of said city for 
the purpose of installing the officers elected at said elec- 
tion, the relator, John Stone, presented himself before 
the said city council for the purpose of taking the oath 
of office, and of having his official bond approved, and of 
being installed as mayor of said city. That at the time and 
place last aforesaid, an objection was raised to the install- 
ing of said John Stone as mayor, for the reason that said 
John Stone did not then, nor on the date of the election, 
possess the qualifications prescribed by said charter for 
eligibility to the said office of mayor of said city. That 
said city council did then and there refuse to administer 
the oath of office to said John Stone as mayor, and did 
then and there refuse to pass upon and approve the offi- 
cial bond of said John Stone as mayor, and did then and 
there refuse to install the said John Stone as mayor of 
the said city of Dallas, until an investigation could be 
had by said city council as to the eligibility or ineligibility 
of said John Stone for said oftice of mayor. That an 
investigation as to the eligibility of said John Stone for 
the said office of mayor was had by said city council, 
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during which said investigation every facility and oppor- 
tunity desired by the said John Stone for the production 
of testimony and for argument upon the law and the 
facts was accorded him, and the said city council, having 
concluded said investigation, did on, to wit, the day 
of , A. D. 1881, adjudge said John Stone to be, and to 
have been at the time of his said election, ineligible and 
disqualified to hold the office of mayor of said city of 
Dallas, by reason of not having been a resident of said 
city for the requisite length of time prescribed by said 
charter, as a necessary qualification for said office of 
mayor; and said city council did on, to wit, the 30th day 
of April, A. D. 1881, adopt the following resolution, to 
wit: 

“*¢ WHEREAS, John Stone, who received a majority of 
the votes cast for mayor of the city of Dallas at an elec- 
tion held on the 5th day of April, 1881, had not been a 
resident of the city of Dallas for the length of time re- 
quired by the charter thereof, therefore 

*** Resolved, first. That the election of said John Stone 
to said office is null and void.’ 

“* «Resolved, second. That another election for mayor of 
the city of Dallas be and the same is hereby ordered to 
take place on Tuesday, the 17th day of May, 1881.’ 

“‘That by the terms of .said charter, and especially of 
sections 28 and 29 of said charter, which said sections 
read as follows, to wit: 

**«Section 28. The mayor and aldermen shall consti- 
tute the council of the city. The city council shall meet 
at such times and places as they shall by resolution di- 
rect. The mayor, when present, shall preside at all meet- 
ings of the city council, and shall have in all cases a 
casting vote, except in elections. In his absence and the 
absence of the president pro tem., any one of the alder- 
men may be appointed to preside. 

*“*Section 29. The said city council shall hold stated 
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meetings, and the mayor, of his own motion, or on the ap- 
plication of three aldermen, may call special meetings by 
notice to each of the members of said council, the secre- 
tary and the city attorney, served personally, or left at 
their usual place of residence. Petitions and remon- 
strances may be presented to the council in writing only, 
and the council shall determine the rules of its proceed- 
ings, and be the judge of the election and qualification of 
its own members, and have the power to compel the 
attendance of absent members and punish them for dis- 
orderly conduct.’ 

‘*The said city council has and had the exclusive juris- 
diction and authority to judge of the qualification of the 
said John Stone for the said office of mayor. 

‘**That the said city council has exercised, as aforesaid, 
the authority so granted therein, and, in pursuance and 
exercise of said authority and jurisdiction, declared said 
John Stone ineligible and disqualified for said office 
as aforesaid, and has adjudged his said election to be 
thereby void, and said judgment of said city council is 
conclusive. R 

‘** Respondent further shows that heretofore, on to wit, 
the 30th day of April, A. D. 1881, the said John J. Good 
tendered his resignation of the said office of mayor held 
by him as aforesaid, and said resignation was accepted by 
said city council; that by reason of said John J. Good’s 
resignation as aforesaid, and of said John Stone having 
been adjudged ineligible and disqualified, and his said 
election void as aforesaid, and of this respondent’s being 
president pro tem. as aforesaid, it is the duty of this re- 
spondent to discharge the duties of mayor of said city of 
Dallas until some one is elected and qualified to fill said 
oftice of mayor under said charter. And it is in the dis- 
charge of this last duty as president pro tem. as aforesaid, 
and in this capacity, that respondent is now exercising the 
rights, discharging the duties and enjoying the emolu- 
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ments of said office of mayor of the city of Dallas, until 
some one shall have been duly elected at said election 
ordered for May 17, A. D. 1881, as aforesaid, and quali- 
fied to fill said office of mayor, all of which this re- 
spondent is ready to verify; wherefore he prays judgment 
whether or not this honorable court ought longer to take, 
have and exercise jurisdiction herein, and for such other 
relief as may to the court seem proper.” 

This plea was sworn to by one of the attorneys for re- 
spondent. Defendant pleaded a further special answer as 
follows: 

‘** And further this defendant says: That the office of 
mayor of said city of Dallas is vacant; that John J. 
Good, who was the mayor of said city on the 5th day of 
April, A. D. 1881, has since then resigned; that John 
Stone, who was on said last mentioned date elected to suc- 
ceed said Good, was not eligible for and not qualified to 
hold said office, for the reason that he had not been a 
resident of the city of Dallas for the length of time 
prescribed by the charter of said city as a necessary 
qualification for holding said office. 

‘That the adjudication of said city counc well ( (setting it 
forth) upon the eligibility and qualification of said John 
Stone for said office of mayor as aforesaid, is conclusive 
of that question. That respondent was, on the 19th day 
of April, 1881, elected by said city council president pro 
tem. of said council, under and by virtue of said charter, 
to serve for one year from the date of his election. He 
has ever since been and is now president pro tem. as 
aforesaid. That by the terms of said charter, it is the 
duty of the president pro fem. to discharge the duties 
and receive the compensation of mayor, whenever the 
mayor fails, refuses or is unable to act. That by reason 
of the foregoing facts, it is the duty of respondent, under 
said charter, to act as mayor of said city of Dallas until 
a mayor is elected and qualified at the said election, to be 
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held on the 17th of May, 1881, as aforesaid, and it is in 
discharge of this duty, and in this capacity as president 
pro tem. as aforesaid, that respondent is now exercising 
the rights, discharging the duties and enjoying the emolu- 
ments of said office of mayor of the city of Dallas. 

‘*That sections 10 and 16 of said charter are in the 
following words, to wit: 

***Sec. 10. No person shall be eligible to the office of 
alderman unless he possesses the qualifications of an 
elector and shall have resided therein for the period of 
one year, and in the ward from which he is chosen six 
months next preceding his election, and paid a city tax 
and be at the time of his election an owner of real estate 
in the city, and not in arrears in the payment of any tax 
or other liability due to the city, or directly or indirectly 
interested in, or partner of, or interested with, any one 
interested in any contract with the city, for any public 
work or for furnishing any supplies to the city or any of 
its institutions.’ 

***Sec. 16. The mayor of the city shall be chief execu- 
tive officer of said corporation, and no person shall be 
mayor who has not resided in the city one year, and who 
does not at the time of his election possess the qualifica- 
tions of an alderman as hereinbefore defined, nor shall 
any person continue in the office of mayor who shall cease 
to possess any of the said qualifications.’ 

‘*' This respondent further alleges that said John Stone 
does not, and did not on April 5, A. D. 1881, possess the 
qualifications for mayor as prescribed in said charter.” 

The facts connected with the duration of Stone's resi- 
dence are stated full enough in the opinion. 


White & Plowman and H. Barksdale, for appellant. 

I. No intendments will be made in favor of special stat- 
utory tribunals, or of summary proceedings under them, 
but every fact necessary to confer jurisdiction must be 
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distinctly averred and proved. People ex rel. v. The Re- 
corder of Albany, 6 Hill, 429; Whitney v. Shufelt, 1 
Denio, 594; Vivian v. Lister, 8 Port. (Ala.), 375. 

Il. Inferior jurisdictions, not proceeding according to 
the course of the common law, are confined strictly to 
the authority given. They can take nothing by implica- 
tion, but must show the power expressly given them in 
every instance. Mitchell v. Runkle, 25 Tex. Sup., 132; Guil- 
ford v. Love, 49 Tex., 716, 748, 744; Williams v. Ball, 52 
Tex., 607; Jones v. Crawford, 1 Johns. Cas., 20; Powers 
v. The People, 4 Johns., 202; People v. Miller, 14 Johns., 
371; Marshall v. Thacker, 6 Wheat., 127. 

III. The judgments or proceedings of such special statu- 
tory tribunals may be assailed collaterally, or on certiorar?, 
for want of jurisdiction. Starr v. Trustees of Rochester, 
6 Wend., 564-567; McFadden v. Gill, 1 Blatchf., 309; 
Denning v. Corwin, 11 Wend., 647; Bridge v. Ford, 4 
Mass., 641-3; Hall v. Howd, 10 Conn., 514. 

IV. In pleading the judgments of inferior and limited 
jurisdictions, it is necessary to show not only that the 
court had jurisdiction of the subject-matter, but that it 
also acquired jurisdiction of the person of the defendant, 
and the facts must be alleged which confer jurisdiction. 
Turner v. Roby, 3 N. Y., 193; Cleveland v. Rogers, 6 
Wend., 438; Adams v. 8S. & W. R. R. Co., 10 N. Y., 328; 
Rex v. All Saints, 1 Mann & Ryl., 668. 

V. To constitute a court (‘‘ be the judge”), the city 
council must have met at a time and place appointed or 
authorized by law. ‘* The authorized body must be duly 
assembled.” Due notice of the time and place of a cor- 
porate meeting is essential to the validity of any act 
which shall bind the corporation. Dillon on Mun. Corp., 
vol. 1, § 200. 

VI. By the charter of the city of Dallas, section 28, 
chapter IV: ‘‘The city council shall meet at such times 
and places as they shall by resolution direct.” By section 
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29: ‘*The city council shall hold stated meetings, and the 
mayor, of his own motion or the application of three 
councilmen, may call special meetings, by notice to each 
member of the council,” ete. To constitute a lawful 
meeting of the city council, it must have been at a stated 
or a special meeting, except in a single instance — the 
meeting provided by section 6, chapter XI, for installation. 
**It shall be the duty of the city secretary to notify all 
persons elected or appointed to office, of their election 
or appointment; and the city council elect shall meet at 
the usual place of meeting, on the second Monday after 
their election, or as soon thereafter as possible, and be in- 
stalled under the provisions of this act.” 

VII. The power conferred upon the city council to be 
“the judge” of the election and qualification of ‘‘its 
own members,” creates it a special judicial tribunal —a 
court for the determination of a matter relating to its 
own organization. As such tribunal it is not a council 
acting for the corporation; and its acts as such are not 
the acts of the city of Dallas, but it is a court sitting in 
judgment in a matter affecting its own internal organi- 
zation, upon one of its own members, and its acts are the 
acts of a court, and not the acts of a council. Tompert 
v. Lithgow, 1 Bush (Ky.), 176; Hadley v. Mayor, 33 N. 
Y., 603; State v. Common Council, 9 Wis., 254. 

VILL. The city council, as such, is not a court. Its ac- 
tion is legislative, not judicial. ‘The council, or govern- 
ing body of a municipal corporation, is said in the books 
to be the legislature of the corporation, with its charter 
as a constitution. ‘* A city council isa miniature genera] 
assembly, and their ordinances have the force of laws 
passed by the legislature of the state.” Taylor v. Caron- 
dolet, 22 Mo., 105; Dillon on Mun. Corp., vol. 1, § 245, 
note 1. 

IX. The city council is the judge (not the judges). 
The mayor and aldermen constitute the city council, and 
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all must be present. They, all of them, constitute the 
special tribunal which is ‘*the judge ” of the election and 
qualification of the members of the council. Ex parte 
Rogers, 7 Cow., 526; Ballard v. Davis, 21 Miss., 525; 
Hadley v. Mayor, 33 N. Y., 603; Downing v. Rugar, 
21 Wend., 178; Charles v. Hoboken, 3 Dutch. (N. J.), 
903. 

X. The special answer demurred to set forth the acts 
of the city council of Dallas as a city council, not as a 
court, and as such city council it had no judicial power. 
It was not a court, and had no power to try or to give 
judgment upon the question of the eligibility of the rela- 
tor, John Stone. 

XI. The city council of Dallas had no jurisdiction over 
the person or the subject matter. The charter did not 
confer upon the city council the power to try the right of 
the relator to the office of mayor of the city of Dallas, 
but only the right to be ‘‘ judge” of the election and 
qualification of its own members. Charter of City of 
Dallas, Sup., ch. IV, § 29. 

XII. The jurisdiction of the city council embraced only 
‘its own members,” and any one not a member is abso- 
lutely exempt from the jurisdiction, and the proceeding 
void for that reason. When jurisdiction is given as 
members, the plea must show that the defendant was a 
member. Moore v. James, Willes, 122; Perkins v. Proc- 
tor, 2 Wilson, 282; Pearn v. Atwood, 13 Mass., 324, 342; 
Bowman v. Russ, 6 Cow., 234-5; Wyman v. Mitchell, 
1 Cow., 316. 

XIII. The propriety of the quo warranto as a means of 
determining the right to hold offices in municipal corpo- 
rations is well established. An information will lie to de- 
termine the title to such, notwithstanding the council is 
made, by an act of the legislature, the judge of the quali- 
fication of its own members. High on Ex. Rem., § 635; 
2 Dillon on Corp., § 680. 
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XIV. Charter provisions, to the effect that councils or 
the governing body shall be the judge of the election and 
qualification of its own members, do not oust the super- 
visory jurisdiction of the superior courts, unless it ap- 
pears with unequivocal certainty that the legislature 
intended to take it away. 1 Dillon on Corp., $$ 141, 142, 
368. The jurisdiction of the courts will be held not to 
be taken away by mere negative words. State v. Wil- 
mington, 3 Harr. (Del.), 294; State v. Fitzgerald, 44 Mo., 
426; State v. Funck, 17 lowa, 364; Wammack v. Hollo- 
way, 2 A. R., 31; State v. Marlow, 15 Ohio St., 114; Peo- 
ple v. Holden, 28 Cal., 123; High on Ex. Rem., § 624; 
McCrary on Elections. 

XV. A lucrative office is valuable as property toa party 
entitled, and therefore when it is illegally withheld or 
usurped, a suit in some shape or other can be sustained 
for it. It is both property and a privilege, and the in- 
cumbent can only be deprived of it in the manner pointed 
out in the constitution. Ev parte Towles, 48 Tex., 435; 
Honey v. Graham, 39 Tex.; Taylor v. Porter, 4 Hill, 140; 
Hoke v. Henderson, 3 Dev., 12; Jones v. Perry, 10 Yerg., 
59; Sedgwick on Stat. and Const. Law, 482. 

XVI. The proceeding in the council which is set up as 
a bar to the suit of appellant in the district court was ex 
parte and in tnvitum; was without process known to the 
law, without issues, without a jury, and without parties 
or right of appeal, and if conclusive upon the ground 
that the jurisdiction is exclusive, is in violation of the 
provisions of the constitution, article 1, secs. 17, 19. 
Williamson v. Lane, 52 Tex., 345; Cooley on Const. Lim., 
353, and cases cited next above. 

XVII. The certificate of the election of an officer, or 
his commission, coming from a proper source, is prima 
facie evidence in favor of the holder, and in every pro- 
ceeding except a direct one to try the title of such holder, 
it is conclusive. Dillon on Mun. Corp., vol. 2, sec. 716; 
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McKinney v. O’Connor, 26 Tex., 6, 22; Cooley on Const. 
Limitations, sec. 625; Calaveras v. Brockway, 30 Cal., 
325; Morgan v. Quackenbosh, 22 Barb., 72; Bubre v. Rob- 
inson, 52 A. R., 66; Moulton v. Rud, 54 A. R., 320. 

XIX. Two things must concur to constitute domicile: 
First, residence; and secondly, the intention of making 
it the home of the party. There must be the fact and 
the intent. It isnot the mere act of inhabitancy ina 
place which makes it the domicile, but it is the fact coupled 
with the intention of remaining there. animo manendt. 
Story’s Conflict of Laws, §§ 44, 46, 47; Vatell, p. 102, 
$218; Putnam v. Johnson, 10 Mass., 374. 

XX. Whoever removes into a town for the purpose of 
remaining there for an indefinite period, thereby estab- 
lishes his domicile in that town. Green v. Windham, 13 
Me., 225; 1 Am. Lead. Cas., 707; Oakes v. Hill, 2 Pick., 
30. 

XXI. Acquisition of a domicile does not simply depend 
on the residence of the party. The fact of residence must 
be accompanied by the intention of permanently residing 
in the new domicile, and abandoning the former. The 
change of domicile must be manifested animo et facto, by 
the fact of residence and the intention to abandon. Hol- 
liman v. Peebles, 1 Tex., 689; Sabriego v. White, 30 Tex., 
584; 2 Kent’s Comm., 431; Sear v. City of Boston, 1 Met., 
250; Harvard College v. Gore, Sup., 5 Pick., 375. 


Morgan & Gibbs, for appellee.* 


GouLp, CHIEF JusTICE.—1. This is an information reg- 
wlarly filed under the act of 1879, regulating proceedings 
by quo warranto, charging that the defendant Hunt had 
usurped the office of mayor of the city of Dallas. The 


‘The exhaustive and able brief of appellee’s counsel is omitted under 
a rule, rarely infracted, which excludes extended notice of the brief of 
the successful party on appeal. 
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relator Stone was elected to that office on the first Tues- 
day in April, 1881, and having received a regular certifi- 
cate of election, presented himself before the city council 
on the 18th of April, to be installed as mayor. On that 
occasion four aldermen, elected also on the first Tuesday 
in April, were duly installed as such, but, objection being 
made that Stone did not possess the qualifications pre- 
scribed by the charter, the council did not install him, but 
passed a resolution appointing a committee of three of its 
members ‘* to take evidence on the question of the eligi- 
bility of the mayor elect.” It was also provided by reso- 
lution that when the committee meet Stone be notified, 
and be entitled to be present in person or by counsel, or 
both, and that the evidence taken be brought before the 
council one week thereafter. The evidence thus taken 
when Stone was present in person and by counse! was re- 
duced to writing and reported to the city council at the 
time directed, and after one or two adjourriments that 
body proceeded with the trial on the evidence, heard the 
argument of counsel on both sides, on the 28th of April 
rejected by a vote of six to twoa resolution: ** That John 
Stone, mayor elect of the city of Dallas, is entitled to be 
inaugurated in said office,” and after a further adjourn- 
ment to April 30th adopted by the same vote the following 
resolutions: 

‘WHEREAS, John Stone, who received a majority of 
the votes cast for mayor of the city of Dallas, at an elec- 
tion held on the 5th day of April, 1881, had not been a 
resident of the city of Dallas forthe length of time re- 
quired by the charter thereof, therefore 

** Resolved, first. That the election of said John Stone 
to said office is null and void. 

** Resolved, second. That another election for mayor of 
the city of Dallas be, and the same is hereby ordered to 
take place, on Tuesday, the 17th day of May, 1881.” 

It appears that John J. Good was mayor of Dallas at 
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the date of the election on April 5th, and presided at the 
various meetings of the city council, including that of 
April 30th, on which day he resigned. On April 19th, in 
accordance with the directions of the charter, the city 
council had elected one of the aldermen president pro 
tem., Zimri Hunt being the alderman so elected. The 
charter directs that in case of failure, inability, or refusal 
of the mayor to act, the president pro fem. shall perform 
the duties and receive the fees and compensation of the 
mayor. Under this provision the defendant Huut, after 
the resignation of Good, performed the duties of mayor. 

The information was filed on May 9th. The defendant 
filed two distinct pleas, in each of which the proceedings 
of the council are substantially alleged, and in one of 
them it was in addition alleged that Stone was in fact 
ineligible. A general demurrer to these pleas was over- 
ruled. Ina supplemental petition or information various 
matters are alleged tending to impeach the validity of the 
proceedings of the council determining that Stone was 
ineligible. The court, after various rulings on the plead- 
ings, heard the case on May 25th, without a jury, and 
gave its judgment in favor of the defendant. 

The evidence shows that Stone came to Dallas in 1876 
for the purpose of making it his home, and with his fam- 
ily occupied different rented places in the city up to the 
fall of 1878, when he rented a place outside of the cor- 
porate limits and occupied it with his family for two 
years. In February, 1880, he purchased a lot within the 
city and commenced at once to improve it for his home- 
stead, but did not occupy it with his family uutil the lat- 
ter part of September of that year. During the entire 
time he has been carrying on business in the city, and 
since the spring of 1878 in premises which he owned. He 
testifies that during the entire time he had no other per- 
manent home than the city of Dallas; that any other 
home was temporary. There is other evidence, but 
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these are the leading facts bearing on the question 
whether Stone had resided within the city for twelve 
months next preceding his election. 

The briefs on both sides are voluminous, and the prop- 
ositions submitted are so numerous, that instead of at- 
tempting to dispose of them separately, we propose to 
simply state our conclusions on what we deem the mate- 
rial questions in the case as presented. The court below 
based its judgment on the ground that the proceedings 
of the council were conclusive against the right of Stone 
to the office, or as it is not very clearly expressed in the 
judgment, *‘that defendant’s plea of res adjudicata is 
well taken.” Obviously a leading question in the case is 
as to the power of the city council to determine the eligi- 
bility of appellant to the office of mayor. and as to the 
conclusiveness of their determination against him. 

By the charter the city council is made ‘*the judge of 
the election and qualification of its own members.” In 
this state it is settled law that the determination of the 
result of an election is a question of a political nature, 
and therefore one which it is competent for the law- 
making power to refer te other tribunals than the consti- 
tutional courts. Williamson wv. Love, 52 Tex., 335, and 
cases there cited. On principle and authority the ques- 
tion of eligibility te office is one of alike nature, being 
one which the public welfare demands should be promptly 
decided prier to the induction into office of the party 
elected. Speaking of this very question the supreme 
court of Pennsylvania say: ‘‘ Whenever the corporate 
law provides a mode of settling disputes therein without 
the intervention of the courts, that mode is deemed 
exclusive of the ordinary remedies, and the judicial au- 
thority is dispensed with because adequately supplied.” 
Duffield’s Case, Brightley’s Lead. Cas. on Elections, 
p. 564; Commonwealth v. Allen, 70 Pa. St., 465; People 
v. Matzker, 47 Cal., 524; Trigg uv. State, 49 Tex., 667; 
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Jones v. Shaw, 15 Tex., 577; 1 Dillon on M. C., sec. 139 
et seq. 

We do not doubt that it was competent for the legisla- 
ture to make the city council the tribunal to determine 
primarily Stone’s eligibility to the office of mayor. As to 
the conclusiveness of that determination to estop Stone 
from resorting to the constitutional courts to have it re- 
vised, the different members of this court do not agree. 
But we are all agreed that the decision of the city coun- 
cil was not subject to revision in this proceeding by quo 
warranto, 

2. We are further of opinion that the pleadings of de- 
fendant, setting up the action of the council as a judicial 
determination that the relator was ineligible to the office 
of mayor, were sufficient on general demurrer, and that 
the court did not err in overruling such demurrer.  A\l- 
though the decision of the council was expressed in the 
form of a resolution, we are of opinion that the entire 
proceedings show a judicial determination against the re- 
lator, of the question of his eligibility. The different 
pleas of defendant were, on general demurrer, a sufficient 
showing that he had authority to exercise the functions 
of the office of mayor of the city of Dallas. High on 
Ex. Rem., secs. 710 and 716. 

3. The record shows that the relator objected to the 
validity of the action of the council on various grounds, 
and amongst others, on the ground that J. J. Good pre- 
sided over the council as mayor during said proceedings, 
and that the continuance in office of said Good depended 
upon the exclusion of Stone. We are of opinion that 
the question thus raised is sufficiently presented in the 
record and briefs to entitle appellant to the benefit 
thereof. But as we have reached the conclusion that the 
judgment should be affirmed, even if those proceedings 
were invalid, it is not necessary that this question be 
passed upon. 
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4. Under the various provisions of the charter, we are 
clear that the mayor is required to have resided within 
the corporate limits of the city for one year next preced- 
ing the election. We are also satisfied that the evidence 
negatives the possession by Stone of this necessary quali- 
fication. It thus appears that Stone was not entitled to 
be installed as mayor, and that Hunt, the presiding offi- 
cer of the council, was lawfully discharging the duties of 
mayor of the city of Dallas. The judgment of the court 
was right, and it is not important to inquire whether the 
reasons leading the court to give that judgment were 
right or wrong. 

5. From the record it appears highly probable that 
Hunt is not now discharging the duties of mayor, and if 
this had appeared with certainty, this court might have 
declined to consider the case. 

As the facts justifying a contrary course do not clearly 
appear, we have thought best to dispose of the case. 
The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered December 21, 1881.] 





T. H. Hays & Co. v. E. M. Samvuets & Sons. 


(Case No. 2971.) 


is 


» CERTAINTY — ACCOUNT — STATUTE CONSTRUED.— An account between 
merchant and merchant attached to a petition, and referred to as 
an exhibit by appropriate allegations, regarding the sale and deliv- 
ery of goods, which contained the following item, ‘* 1873, August 
20. To merchandise, $114.50,” is sufticiently certain and in compli- 
ance with arts. 4611 and 4612, Pasch. Dig. 


2. DISTINGUISHED. — This case distinguished from Love v. Doak & Tims, 
5 Tex., 346, and May & Co. v. Pollard, 28 Tex., 678. 
3. EVIDENCE.— The possession of acceptances by the plaintiff, drawn by 


defendant on him in favor of third parties, is sufficient to raise the 
presumption that he had paid them. 
4, VaRIANCE,— See statement of case for variances held not to be fatal. 
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Error from Cook. Tried below before the Hon. J. M. 
Lindsay. 

EK. M. Samuels & Sons brought this suit against T. H. 
Hays & Co. on the 19th day of October, 1874, to recover 
$763.50 claimed to be due by account, which was attached 
to and made part of the petition. The principal items of 
the account were acceptances in favor of divers parties, 
drawn by Hays & Co. on Samuels & Sons. The defense 
was a general denial and plea of payment. A trial was 
had July 16, 1875, which resulted in a verdict and judg- 
ment against Hays & Co. for $292.70. 

The assignment of errors are sufficiently manifest from 
the opinion. The variances insisted on as fatal are as be- 
tween the name ‘‘ Merrill” and ‘* Murrell,” ‘‘ E. M. Sam- 
uel & Sons” and ‘‘E. M. Samuels & Sons,” ‘*‘ Hayden 
Wilsons & Allen” and ** Hayden Wilson & Allen.” 





W. O. Davis, for plaintiff in error. 
Wilkins & Story, for defendant in error. 


Watts, J. Com. App.— The plaintiffs in error insist 
that the account or bill of particulars attached to the pe- 
tition, so far as it relates to the merchandise charged 
therein, is in contravention of articles 4611 and 4612, 
Paschal’s Digest, and for that reason it was error to ad- 
mit evidence in support of those items. The articles re- 
ferred to require that the respective times or dates of the 
delivery of the several articles charged in any such ac- 
count shall be particularly specified. The petition, so far 
as it relates to the sale and delivery of the merchandise, 
contains the appropriate allegations necessary to that 
character of action. The items as charged in the account 
are about the same, and will be sufficiently illustrated by 
giving the first item, which is as follows: *¢ 1873, August 
30, To merchandise, $114.50.” Taken in connection with 
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the allegations in the petition, this item sufficiently shows 
that on the day named the defendants in error sold and 
delivered to plaintiffs in error merchandise to the value of 
$114.50, and in this particular is a compliance with the 
said articles of the statute, which constituted at the time 
part of the law of limitations. The dates of delivery of 
the articles charged for in an account was required, so as 
to prevent any evasion of the law of limitation, by either 
post-dating or failing to give the date of sale and delivery, 
The cases referred to as sustaining the theory of plaintiffs 
in error are Love v. Doak & Tims, 5 Tex., 346, and May 
& Co. v. Pollard, 28 Tex., 678. The intimations found 
in these cases are in regard to items in an account totally 
dissimilar from that under consideration. The item in 
Love v. Doak was ‘‘for $215.70, as per bill rendered;” 
and in May v. Pollard, ‘‘amount account rendered, 
$380.58.” Nosort of reasonable construction could extract 
from these items the date of the delivery of the articles, 
constituting the ‘* bill” or ‘‘ account rendered.” 

The petition and account attached to it satisfactorily 
establishes that it was an account between merchant and 
merchant; and as no limitation affected such transactions, 
the reasons and policy of the sections mentioned above 
did not apply to the question raised in this case. 

There was no exception taken to the petition, and as a 
cause of action was stated therein which must have been 
held good on general demurrer, the court ruled correctly 
in admitting evidence to establish it. The rule in this 
particular is so clearly and explicitly stated by Justice 
Roberts in Black v. Drury, 24 Tex., 291, that to do more 
than cite that case might tend to confuse that which is 
clear and easy of apprehension. 

The objection that there was no evidence to establish 
that the acceptances charged in the account were paid by 
the defendants in error, is not supported by the record. 
The possession of the acceptances by them was sufficient 
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to raise the presumption that they had paid them. Ab. 
bott’s Trial Evidence, p. 809, sec. 20; Wharton’s Law of 
Evidence, § 1362. Besides, the witness Lonergan testifies 
that all of the drafts and acceptances named in the ac- 
count were paid by the defendants in error. 

It is claimed that there was a fatal variance in some of 
the acceptances as described in the account, as to the 
names of the parties in whose favor the same were 
drawn. To constitute a variance, the misdescription 
must be such as to mislead or surprise the adverse party. 
McClelland v. Smith, 3 Tex., 210. The variance insisted 
on, it is clear, is not such as could have misled or sur- 
prised the plaintiffs in error. 

The judgment ought to be affirmed. 

AFFIRMED. 


[Opinion delivered November 1, 1881.] 





Joun H. GuazeE v. N. Watson. 
(Case No. 2988.) 


1. VENDOR'S LIEN.— A judgment against a vendee foreclosing a vendor's 
lien to satisfy purchase money notes cannot effect the rights of the 
holder of other notes given for a portion of the purchase money, 
and who is not made a party to the suit in which the lien is 
foreclosed. 

2. VENDOR'S LIEN.— When a purchaser executes his note for purchase 
money to a creditor of the vendor, who had a prior deed of trust 
upon the property, such substitution, by consent of parties, does 
not defeat the vendor’s lien; nor would a waiver of the lien result 
from the execution of a deed of trust to the substituted creditor to 
secute the note. 

3. SAME — VENDOR'S LIEN.— The deed of trust to the substituted creditor, 
to secure payment of purchase money, must be satisfied before the 
property can be subjected to the payment of a debt not for pur 
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chase money, secured by deel of trust on it, both deeds being exe- 
cuted on the same day. If the property be first sold to satisfy the 
deed of trust to secure the debt which was not for purchase money, 
and is afterwards sold under the trust deed to secure purchase 
money, the beneficiary under said deed not being a party to pro- 
ceedings resulting in the prior sale, then the purchaser under the 
trust sale to satisfy purchase money notes takes the absolute superior 
title to the land. 

4. PURCHASER AT TRUST SALE.— A purchaser under atrust sale is subro- 
gated to the right of him who made the trust deed to redeem th> 
land by paying off a prior lien secured by trust deed for unpaid 
purchase money; if he fails to do so, a subsequent sale to enforce 
the prior lien vests the absolute superior title in the purchaser. 


APPEAL from Parker. Tried below before the Hon. 
Wm. 8. Bledsoe, special judge. 

On the 5th of February, 1872, J. W. H. Blackwell and 
his wife, Martha Blackwell, were the owners of the lots 
in controversy, occupying the same as a homestead. On 
that day they obtained a loan from Nathan Watson of 
$1,200, and executed their note to him therefor, due on 
the 5th of February, 1873, bearing interest at the rate of 
thirty per cent. per annum; to secure the payment of that 
note they executed, at the same time, a deed of trust, 
conveying the property to John W. Squyres as trustee, 
with the usual powers of sale, which was on the same 
day filed for record in the proper office, and was recorded 
March 19, 1872. The money thus obtained was expended 
by Blackwell and wife on the lots. 

About the 15th December, 1873 (appellee’s claim, then 
amounting to $1,867, being due), John F. Cock was then 
the owner of certain lots, and with his family was occu- 
pying the same as a homestead. Previous to that time 
Cock had (October 21, 1873) executed his note to appel- 
lant (John H. Glaze) for the sum of $3,000 gold, due and 
payable twelve months thereafter, and to secure the pay- 
ment thereof had executed a deed of trust, conveying to 
Sam H. Milliken, as trustee, his homestead, store-house 
and lot also. Cock applied to Blackwell and wife to trade 














1881. ]} GLAZE Vv. WATSON. 





Statement of the case. 





for the property in controversy. Blackwell and wife, to 
enable them to make the trade, agreed with appellee that 
if he would accept the note and deed of trust of Cock 
and wife in the place and in lieu of their note and deed 
of trust, then his (Watson’s) lien under the Cock note 
and deed of trust upon the property in suit should re- 
main, as they understood it then was, the prior and first 
lien upon the property. Under this agreement appellee 
consented and took the note of Cock and wife, payable 
twelve months after date, and also their deed of trust 
upon the property to secure the same, and gave up the 
note and deed of trust of Blackwell and wife. 

In this transaction appellee seems to have been led by 
the conversation of the parties to believe that it was an 
exchange of property between Blackwell and Cock, the 
difference to be paid by Cock being the amount then due 
from Blackwell and wife to appellee, and which was to be 
taken by Blackwell and wife, pro tanto, as consideration 
for the property. Appellee, it would seem, did not know 
that any other liens were to be created upon the property 
in the transaction between Blackwelland Cock. The real 
trade between Blackwell and Cock, however, was this: 
the consideration to be paid by Cock for the property was, 
first, appellee’s debt of $1,867, gold coin; second, a note 
to Hood and McCall for $500; third, Cock’s homestead at 
$3,500; fourth, the tract of land in Red River county at 
$3,500; fifth, four notes to Blackwell and wife from Cock 
and wife, amounting in the aggregate to $1,500. The 
deed from Blackwell and wife to Cock and wife for the 
property, and the note and deed of trust from Cock and 
wife to appellee, were simultaneously executed. On the 
12th of January, 1874, Cock executed to Blackwell a nego- 
tiable note for $508, which purported to retain a lien upon 
the property in controversy, and which was then trans- 
ferred to Hood and McCall, who had a prior trust deed 
which they released. On the 15th December, 1873, the 
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date of the execution of the other trust deed, Cock and 
wife executed simultaneously to appellant a deed of trust 
upon the property in suit to secure the $3,000 note given 
by them to appellant in October, 1873. This deed of trust 
was filed for record, and recorded one hour after Wat- 
son’s deed of trust. By direction of appellant, the prop- 
erty was sold by virtue of his deed of trust on the first 
Tuesday in December, 1874, and he purchased the same. 
At the time it was offered for sale, before any bid had 
been made therefor, the appellant being present, appellee, 
by his attorney, gave public notice that he claimed the 
superior lien on, and right to, the property by reason of 
his note and deed of trust. 

On the first Tuesday in February, 1875, appellee caused 
the property to be sold by virtue of his deed of trust, 
when he became the purchaser. The appellant, after all 
the notes above mentioned had become due, purchased 
them, prosecuted suits thereon to judgment, and caused 
orders of sale to issue; had the sale of the property made 
and became the purchaser thereof. 

Glaze appeared and defended as landlord. Verdict and 
judgment for Watson. 


McCall & McCall, Hancock, West & North, Tignal W. 
Jones, A. J. Hood and White & Plowman, for appellant. 


Watts & Lanham, for appellee. 


Bonner, Associate JusticeE.— We will not undertake 
to dispose of this case in the order presented by the as- 
signment of errors. To arrive at its proper decision, it 
should be remembered that it is simply an ordinary action 
of trespass to try title, in which both parties specially 
deraign their respective titles from John F. Cock and 
wife as a common source; and that the only issue pre- 
sented by the pleadings is one of superiority of title. 
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Watson, the plaintiff below, appellee here, claims under 
the following chain of title: 

First. Deed of trust made by Cock and wife to 
Squyres, trustee, of date December 15, 1873, with power 
of sale, to secure their note of that date, due twelve 
months thereafter, for $1,867, given to Watson. 

Second. Sale under said deed of trust, and deed from 
the trustee to Watson as purchaser, of date February 2, 
L875. 

The testimony shows that the consideration of this note 
and deed of trust was part of the purchase money for 
the property in dispute, bought by Cock from his vendor, 
Blackwell. That at the date of Cock’s purchase, Black- 
well owed Watson this amount, and to secure which 
Watson held a prior deed of trust on the same property, 
made by Blackwell and wife. That as part of the agree- 
ment of sale between Blackwell and Cock, the latter as- 
sumed the payment of this debt, and to secure it, as it 
then was; and in pursuance of this agreement, he and 
wife executed their note and deed of trust to Watson 
in lieu of the one previously held by him. The title of 
Glaze, defendant below, appellant in this court, is two-fold: 

First. Deed of trust made by Cock and wife, to Milli- 
ken, trustee, also of date December 15, 1873, with power 
of sale, to secure their prior note of date October 21, 
1873, due at twelve months, for 83,000, given to Glaze. 

Second. Sale under said deed of trust and deed from 
Lindsey, substituted trustee, to Glaze as purchaser, of 
date September 9, 1874, prior to the deed to Watson. 

Third. Deed from Lindsey, as sheriff, to Glaze, of date 
September 18, 1875, subsequent to Watson’s deed, made 
by virtue of sundry orders of sale from the district court, 
on judgments against Cock and wife enforcing the ven- 
dor’s lien on the property, upon certain other notes given 
by Cock and wife to Blackwell for the remainder due on 
the purchase money. 











568 GLAZE V. WATSON. (Tyler Term, 





Opinion of the court. 





Watson was not a party to the judgments enforcing 
the vendor’s lien on these notes. 

We will first dispose of the latter branch of Glaze’s 
title, derived through the sale under these judgments. 

In regard to this, it is sufficient to say that, under re- 
peated decisions of this court, these judgments could not 
affect Watson, as he was not made a party to the suits 
in which they were rendered. Mills v. Taylor, 30 Tex., 
7; Delespine v. Campbell, 45 Tex., 628, and authorities 
cited. 

The controversy is therefore narrowed down to the 
simple question of the superiority of the respective titles 
of the parties derived through their two trust deeds. 

The fact that Watson was substituted for Blackwell as 
payee of part of the purchase money to be paid by Cock, 
would not defeat the vendor’s lien. Pinchain v. Collard, 
13 Tex., 333; Ellis v. Singletary, 45 Tex., 36; Irvin v. 
Garner, 50 Tex., 48. ; 

Neither would the fact that a deed of trust was given 
to Watson be a waiver of the lien. Wasson v. Davis, 
34 Tex., 167; Irvin v. Garner, 50 Tex., 48. 

Under the circumstances of this case, the law would 
not presume that Watson intended to waive his lien, un- 
less the testimony clearly showed such intention.  Silli- 
man v. Gammage (decided at the present term). 

Both deeds of trust were executed on the same day, 
and under such circumstances of actual notice, as, 
between the parties, would render of no avail the fact 
that the one in favor of Watson was filed for record and 
recorded an hour before that to Glaze; and, prima facie, 
it would seem that they stand on an equal footing. But, 
as before shown, the note secured by the deed of trust to 
Watson was part of the purchase money for the prop- 
erty. The note, however, given to Glaze, and secured 
by his deed of trust, was not part of the purchase money. 
It is true that this note was an incumbrance, through a 
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deed of trust on the property sold by Cock to Blackwell, 
and which property entered into the consideration of the 
sale from Blackwell to Cock; but in a legal sense it was 
no more a part of the purchase money due to Blackwell 
than would have been a note for borrowed money, to pay 
off this incumbrance, given by Cock to some other party. 
Blackwell was in no wise liable for this note due by Cock 
to Glaze, and did not assume any responsibility for its 
payment. On the contrary, it was a debt due by Cock 
and wife alone, the payment of which would not lessen 
their liability to Blackwell. Although to secure it, Cock 
gave a deed of trust on the property after the purchase 
of it from Blackwell, yet it was not because this property 
was liable otherwise for its payment, and Cock could 
have demanded the privilege of giving the lien upon any 
other property as well. But the amount for which the 
note and deed of trust were given to Watson was not 
only due him by Blackwell, but was a prior charge upon 
this very property, and its payment, to that extent, would 
discharge part of the purchase money due by Cock. 
Glaze himself in his testimony admits a knowledge of 
these facts before the trade was made. 

Under these circumstances, as Watson’s note was for 
part of the purchase money and Glaze’s note was not, 
this, of itself, as Watson did not waive his lien, but ex- 
pressly retained it, would make his the superior. 

But again, the execution of the note and deed of trust 
in favor of Watson was an essential condition and part 
of the promised consideration from Cock to Blackwell, 
and without complying with which, Cock could not have 
obtained his deed to the property. He necessarily must 
have first obtained this title before he could incumber it 
with the deed of trust to secure the collateral debt due by 
him to Glaze, and with the payment of which neither 
Blackwell nor Watson were charged, and which incum- 
brance could take effect only on such title as Cock ob- 
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tained. The agreement between Cock and Glaze may 
have been cotemporaneously with or even prior to the 
sale to Cock, but it could take effect only after Cock had 
acquired the title, and then only on such title as he could 
incumber, having regard to the claim of Watson, to se- 
cure which constituted an essential prerequisite to the 
purchase, 

We are of opinion that the lien of Watson was su- 
perior to that of Glaze, and that the jury in thus finding 
in effect did not err. 

It does not become necessary to decide whether there 
was error in permitting parol evidence to be introduced 
to show that, by the agreement between Watson and 
Blackwell (to which neither Glaze nor Cock were shown 
to have been parties), the lien of Watson was to have 
been a prior or preferred one; as the court more than 
once, in the charge, instructed the jury that this: evi- 
dence could not affect the rights of Glaze. This restric- 
tion in the charge cured the error, if any, both in 
overruling the objections to this testimony, and the de- 
murrer to that part of the pleadings in which a predicate 
was laid for its introduction. 

Watson’s lien, then, being superior to that of Glaze, it 
remains but to inquire into the legal effect of the sales 
under the two deeds of trust. The sale under which 
Glaze claims title was first made. This had the effect, 
as azainst Cock, to bar his equity of redemption and ex- 
tinzuish his debt to Glaze to the amount of his bid. Glaze 
then took the title subject to the prior lien of Watson, 
and was subrogated to Cock’s right to redeem as against 
Watson. Glaze failed to redeem, and the subsequent sale 
ani purchase by Watson under his trust deed vested in 
him the absolute superior title to the land, and the sur- 
plus of his bid, if any, belonged to Glaze. 2 Perry on 
Trusts (2d ed.), § 602bb; Robertson v. Guerin, 50 Tex., 
323; Graham v. King, 15 Ala., 563. 
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We pass only on the case as made by the issues and 
relief sought in the pleadings, and do not decide what 
might have been the respective equities of the parties, if, 
as in Pitman v. Henry, 50 Tex., 359, the pleadings had 
been framed with respect to having one or both the sales 
set aside, these equities settled, and a new sale ordered. 
Ellis v. Singletary, 45 Tex., 27. 


JUDGMENT AFFIRMED. 


[Opinion delivered November 5, 1881. ] 





C. M. Jounson v. J. B. CRAWL. 


(Case No. 1094.) 


1. SHERIFF'S SALE, WHEN SET ASIDE.—A judgment creditor who, by 
reason of the unusual hour at which an execution sale is made and 
the inclemency of the weather, is prevented without laches on his 
part from being present to protect his interest as a bidder against an 
insolvent judgment debtor, whereby, and because of few bidders 
being present, the property sold for less than its value and less than 
the judgment, is entitled in equity to have the sale set aside. 

2. Same.— At such sale the purchaser is so far a participant in the 
wrong done that he cannot object to the relief afforded by equity 
to the judgment creditor. 

3. Same.—If the absence of the judgment creditor was the result of 
his own negligence, he would be without remedy. 

4. Same.— See charge of court in statement of case held to be correct. 

5. ASSIGNMENT OF ERRORS.— Attention again called to the necessity of 
observing rule 26 in preparing assignments of error. 

6. BILL OF EXCEPTIONS.— When a bill of exceptions is taken to the ex- 
clusion of evidence, the bill of exceptions as well as the brief of 
counsel, who claims that the ruling was erroneous, should both 
show the objection made and sustained. 


AppEAL from Kaufman. Tried below before the Hon. 
Green J. Clark. 

Amongst other charges given, the jury were told that 
if they should believe from the evidence that the sheriff 
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had been notified by the plaintiff in this execution, or his 
attorney of record, that he would be present at the time 
of the sale, and that he desired to bid on the land, and 
that the sheriff believed, or had reason to believe, that 
Johnson, the bidder, was present to represent the plaintiff 
or to bid for him, and that the sale was made at an un- 
usually early hour on a very cold and inclement day, 
while but few bidders were present, and thereby the land 
sold for less than it otherwise would have brought, and 
that in fact Johnson, the bidder, did not represent the 
plaintiff in the execution, and that thereby the plaintiff 
lost his debt or any part of it, then the jury should find 
for the plaintiff. But if the jury should believe from the 
evidence that the land was sold between the hours of 10 
o’clock A. M. and 4 o'clock P. M., and at the usual hour 
of sale, and that the day was such as that bidders might 
have reasonably been present, and that the sale was fairly 
and regularly made, and in such a manner that persons 
desiring to bid on the land had a fair and reasonable op- 
portunity to be present and bid on the same, then they 
should find for defendant. 


C. S. Robertson and Slaughter & Dillard, for appellant. 

I. If the sheriff sell land to an innocent purchaser upon 
an inclement day, and the property brings less than its 
value, the only recourse of the plaintiff in execution is 
against the sheriff. The sheriff is authorized and em- 
powered to sell property upon public sale days in the ab- 
sence of the plaintiff in execution. ‘* Vigilantibus, non 
dormentibus, jura subservient.” The laws assist the vig- 
ilant; not those who sleep. Broom’s Legal Maxims, 
p. 892. 

II. If the plaintiff, by the use of ordinary diligence, 
could have prevented the sale of the land by the sheriff, 
and failed to do so, he has no right to complain. Free- 
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man on Executions, § 303. ‘‘ Nullus commodum capere 
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potest de injuria sua propria.” No man should take ad- 
vantage of his own wrong. Broom’s Legal Maxims, 
p. 279. 


Terrell, Smith & Word, for appellee. 

I. The court did not err in permitting plaintiff to show 
the practice of the sheriff in making sales in similar cases 
at an hour subsequent to 12 o’clock M., for the purpose 
of negativing laches on his part in not being earlier at the 
place of sale. Freeman on Ex., § 288: 10 Serg. & Rawle 
(Penn.), 261; Railroad Co. v. Knapp, 51 Tex., 569. 

The day of sale having been so inclement as to prevent 
the attendance of bidders, and the land in consequence 
having brought less than it otherwise would, the proper 
remedy for the party aggrieved was that pursued in this 
case. Freeman on Ex., §$ 308; Roberts v. Roberts, 13 
Gratt., 639; Freeman on Ex., § 310. 


GouLD, Cuter Justice.— Crawl, the owner of a judg- 
ment against Padon, under which judgment certain land. 
had been sold and bought by Johnson, brought this suit 
against Johnson and Padon to have the sale set aside, 
alleging, amongst other grounds, the gross inadequacy of 
the price; that the sale was made at an unusual hour 
and on a very cold and inclement day, by reason of which 
facts but few bidders were present, and plaintiff himself 
was prevented from reaching the place of sale in time 
and from bidding for the land the amount of the judg- 
ment. That amount, including costs, was $1,370. The 
land sold for $1,000, Johnson being the only bidder. The 
insolvency of Padon was alleged and proved. From 
the evidence it may be inferred that the value of the land 
was between 31,300 and $2,000; also that the sale was on 
a very cold, inclement day, and between the hours of 11 
and 11:30 A. M. The sheriff who made the sale testi- 
fies that he had been sheriff of that county for five years; 
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that it had been his custom to sell land between 1 and 2 
o'clock in the evening, and that before that day he never 
sold land before 12 o’clock, except at tax sales. The evi- 
dence also shows that the plaintiff had told the sheriff 
that he would be present at the sale, and it appears that 
the sheriff when he sold was under the impression that 
Johnson represented the plaintiff, but this impression 
seems to have had no foundation whatever. 

It appears that the plaintiff traveled some distance to 
town to attend the sale, and reached there shortly before 
the sale, and because of the extreme cold went for a few 
moments into a room near the court house. There is 
evidence that in ten or fifteen minutes after his arrival 
he went to the court house, and to his surprise found fhe 
sale over. That whilst in the room he heard no outcry. 
The wind was blowing hard. On finding the sheriff and 
Johnson he at once claimed that the sale be had over, 
proposing to bid the amount of the judgment and costs. 
Johnson declining to assent, this suit was promptly 


-brought, resulting in a verdict and judgment in plaint- 


iff's favor, setting aside the sale. Johnson appeals, as- 
signing numerous errors. Instead of disposing of these 
in their order, it is proposed to state our conclusions on 
the material questions involved. 

We do not doubt that the judgment creditor was in 
equity entitled to have the sale set aside, if, without any 
default or laches on his part, but by reason of the inclem- 
ency of the day and the unusually early hour at which 
the sale was made, he was deprived of an opportunity to 
be present at the sale to protect his interest, and the re- 
sult was, but few bidders being present, that the property 
of the insolvent judgment debtor sold for $1,000 instead 
of $1,370, the amount of the judgment and costs. 

Although both the sheriff and the purchaser were 
guiltless of any intentional wrong, if the sale was had 
under circumstances which made it unfair to the judg- 
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ment creditor, and which were also unfavorable to a fair 
price, the purchaser at such sale became so far a partici- 
pant in the wrongful or improper manner in which it was 
made, that he was in no condition to object to the exten- 
sion of relief to one otherwise entitled to it. Taul v. 
Wright, 45 Tex., 395; Ontario Bank v. Lansing, 2 Wend., 
260; Collier v. Whipple, 18 Wend., 224; Hoppeck v. 
Conkling, 4. Sandf. Ch., 586; Freeman on Ex., secs. 288 
and 308, and references. See also King v. Platt, 37 N. Y., 
155; Cummings’ Appeal, 23 Pa. St., 509. 

Though a sale were made at an unusual hour, or on an 
inclement day when but few bidders were present, these 
are neither of them in themselves legal grounds why it 
should be vacated; but if by reason of these circumstan¢es 
the judgment creditor was prevented from being present, 
and thereby suffered loss, they may be admissible in evi- 
dence as tending to make out a case in which to prevent 
injury to an innocent party equity would interfere. 

If, however, the absence of the judgment creditor was 
the result of his own negligence, equity would not relieve 
him from its consequences. This question of the use of 
reasonable diligence on his part was one of fact, which 
we regard as settled by the verdict. Appellant complains 
that the court refused a special instruction asked on that 
subject. An examination of the charge asked shows that 
it was in itself objectionable. It called attention to the 
fact that the plaintiff was near by when the sale occurred, 
without at the same time calling attention to other facts 
in evidence bearing on the question of proper diligence. 
There was no error in refusing to give this charge. 

There are several assignments of error objecting to the 
charge as given, but none of them bear upon the issue of 
laches or diligence, or are believed to present any ques- 
tion requiring special notice. 

Looking, however, at the charge, we find that in more 
than one place the court called attention to the duty of 
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the plaintiff to use proper diligence to be present, and 
taking the whole charge in connection, we see no suifi- 
cient reason to apprehend that the jury were misled on 
this subject. 

This question of negligence is also presented under an 
assignment that the court ‘‘erred in overruling defend- 
ants’ general and special exceptions to plaintiff's petition.” 
There were five special exceptions to the petition, four 
of which were overruled. Evidently this assigninent is 
in violation of rule 26, which says: ** Assignments of er- 
ror which are expressed only in such general terms as 
that the court erred in its rulings on the pleadings, wher 
there are more than one, . . . will be considered as a 
waiver of error.” 

In the fourth assignment of error it is complained that 
the ‘* court erred in refusing to permit defendants’ counsel 
to prove by A. S. Wilson, the sheriff of Kaufman county, 
that the land sold brought as much as land generally does 
at public sale.” The brief of appellant does not state on 
what grounds this evidence was objected to, nor on ref- 
erence to the bill of exceptions do we find the ground of 
objection stated, further than inferentially from the rea- 
son given by appellant why he excepted, viz.: ** that de- 
fendants ought to be permitted to prove by circumstantial, 
as well as airect proof, that the land sold for its value, 
and that it had not been improperly sacrificed.” If the 
court excluded this evidence because it was circumstan- 
tial, we think that it erred. But we do not think that 
we are called on to infer that such was the objection 
taken. The bill of exceptions and the brief of appellant 
should both show the objection made and _ sustained. 
Whitehead v. Foley, 28 Tex., 268; Hagerty v. Scott, 10 
Tex., 525. 

But if it be conceded that this ruling was erroneous, 
and that the question is properly before us, we think that 
there is no reasonable ground to suppose that the jury 
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failed to consider the well known fact, that at sheriff's 
sales property does not usually sell for its full value, or 
that their verdict would have been different had the evi- 
dence been admitted. The error, therefore, is no sufficient 
ground for reversal. Payne v. Benham, 16 Tex., 364; 
Stone v. Garrin, 22 Tex., 9; Morrison v. Loftin, 44 
Tex., 17. 

It appears to us that a right result has been reached in 
this case, and no error of the court in its proceedings 
leading to that result has been shown entitling appellant 
to a reversal. Accordingly the judgment is affirmed. 


_ AFFIRMED. 
{Opinion delivered November 9, 1881. ] 





IpA BAKER v. M. W. BAKER. 
(Case No. 1093.) 


1. SEPARATE PROPERTY.— Money was given by the father either to his 
daughter-in-law or his son (her husband), with which to buy a home- 
stead, the title to which should be taken in the wife’s name. The 
money, amounting to $2.000, was thus invested, leaving a balance 
of $500 due, for which the joint note of husband and wife was 
given, and the deed was made to the wife. The husband was at the 
time in debt and improvident. One year (1876) he rendered the prop- 
erty for taxes in his wife’s name. The deed was made by the 
father of the wife, but the money furnished by the father of the 
husband. Inasuit to recover the deferred payment for the land 
and to subject it to sale, judgment was rendered against the hus- 
band alone, and the mother of the husband became the purchaser 
witha full knowledge of all the facts. Ina suit afterwards brought 
by the wife against her husband and the purchaser to set aside the 
sheriff's sale and to remove cloud, held, 

(1) As between the wife and husband and all parties having no- 
tice, the deed to the wife vested title in her as her separate property. 

(2) Such, under the circumstances of this case, was the legal 
effect of the deed whether the purchase money became by its gift 
the separate property of the husband or wife. 

VoL. LV — 37 
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(3) The effect of the deed depended on the intention of him or 
them who at the date of its execution had the right to control it. 
In arriving at that intention all contemporaneous circumstances 
and declarations are evidence of the most satisfactory character. 

(4) It would seem that the wife was not entitled to equitable re- 
lief without first discharging the deferred payment, evidenced by 
the joint note of herself and her husband. 


APPEAL from Marion. Tried below before the Hon. 
B. T. Estes. 
The case is fully stated in the opinion. 


H. McKay, for appellant, cited Higgins v. Johnson, 
20 Tex., 393, and Peters v. Clements, 46 Tex., 115. 


Geo. T. Todd, for appellee. 


GouLp, CHIEF Justice.— The contest in this case is 
over the ownership of a tract of land, conveyed March 2, 
1874, by J. T. J. Smith and wife to Mrs. Ida Baker for an 
expressed consideration of $2,500. At the time Ida Baker 
and William M. Baker were husband and wife, and the 
controlling, or at least the principal question in the case, is 
as to the sufficiency of the evidence to make this deed 
operate as between them, to vest the title in her sepa- 
rately instead of in the community. 

The vendors, Smith and wife, were the parents of Mrs. 
Ida Baker, but the conveyance was for the full considera- 
tion expressed and was not a gift. Twothousand dollars 
of the purchase money was paid at or about the date of 
the deed, and was furnished for that purpose by W. C. 
Baker, father of William M. Baker. The evidence is 
conflicting as to whether W. C. Baker gave this money to 
his son or his daughter-in-law, but there is no conflict 
whatever as to the intention with which the money was 
furnished, viz.: to buy this land for a home for the family 
and to have the deed made in the name of the wife. 
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There is evidence that William M. Baker was in debt and 
was regarded by his father as improvident; and that be- 
cause of his indebtedness the deed was taken in the wife’s 
name. The matter was talked of in the family and it 
was the common understanding that the deed was to be 
taken in the wife’s name. The deed was written by the 
husband, William M. Baker, and whilst he testifies that 
he had no intention to make the land the separate prop- 
erty of his wife, the tax rolls show that in 1876 he ren- 
dered it for taxes as agent of his wife. The remaining 
$500 of the purchase money was to be paid to Smith and 
wife during the year, and the evidence shows that this 
too was furnished by W. C. Baker; but here again the 
evidence is conflicting as to the circumstances. At all 
events, on April 2, 1874, William M. and Ida Baker 
executed two notes to Smith and wife, one for $300 and 
the other for $200, each expressed to be in payment for 
the land, and these notes, being indorsed by the Smiths, 
were delivered to W. C. Baker. Some years afterwards 
when he and his wife were living apart, W. M. Baker re- 
newed these notes. In 1879 suit was brought on the notes, 
in the name of Martha W. Baker, joined by her husband 
W. C. Baker, against both William M. Baker and his wife 
Ida. He made default, but she answered pleading covert- 
ure and limitation. Thereupon the suit was dismissed as 
to Ida Baker, and judgment foreclosing the vendor’s lien 
taken against William M. Baker alone. Ata sale under 
this judgment Mrs. Martha W. Baker (her husband W. C. 
Baker had died) became the purchaser, crediting her 
judgment with the amount of her bid, less the costs, 
which were paid in cash. 

This suit was brought by Ida Baker, making defend- 
ants of her husband and Martha W. Baker, to set aside 
this sale and remove the cloud from her title, she being 
in possession. Mrs. Martha W. Baker not only answered 
by way of defense, but also filed her cross action of tres- 
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pass to try title. The case was tried by the court with- 
out a jury and resulted in a judgment in favor of Martha 
W. Baker for the recovery of the land. There are no 
findings of fact or law enabling us to see the grounds 
upon which the court acted in giving its judgment. As 
frequently happens where this has been neglected, some 
of the assignments of error are objectionable; but we 
think there are others, complaining of the admission in 
evidence of the judgment against William M. Baker and 
the sheriff's deed under that judgment, which sufficiently 
present what we have said was the principal question in 
the case. 

In our opinion the evidence shows clearly that the deed 
was taken in the name of the wife for the purpose of 
vesting the title in her, and as between her and her hus- 
band such was its legal effect. Such would be the effect 
of the deed if the purchase money became by the gift of 
W. C. Baker either the separate property of his son or 
his son’s wife. But if the money was a gift to the com- 
munity, it was the intention of the donor, and we think 
of the husband and parties to the transaction, that the 
deed be taken in the wife’s name, for the purpose of vest- 
ing the title in her instead of the community, it being 
thought by all concerned, at the time, that by so doing 
the land was best secured for the benefit of the family. 
It is to be noted that the effect of the deed depends on 
the intention at the time the deed was executed of him 
or them who had the right to control it, and that in arriv- 
ing at that intention the cotemporaneous circumstances 
and declarations are evidence of the most satisfactory 
nature. 

In this case the right of the wife does not rest on the 
mere fact that the conveyance was taken in her name by 
the direction of her husband. This was done in pursu- 
ance of the wish of him who furnished the cash payment 
by way of gift, and who had a right to direct how the 
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deed should be made. And further, it was done for the 
purpose of thereby making the place more secure as a 
home for the family. That W. C. Baker shortly there- 
after took the joint note of the husband and wife for the 
remaining $500 paid by him on the place, is significant of 
his belief that the title was in her, and the subsequent 
rendition of the place for taxes by the husband as agent 
for his wife shows that he then regarded the title as in 
her. The deed being thus taken in the name of the wife 
in pursuance of the common understanding to that effect 
of all parties interested in the transaction, the circum- 
stances showing that the intention was thereby to vest 
the title in her, our opinion is that as between her and 
her husband and all parties with notice, it operated to 
convey the property to her in her separate right. Higgins 
v. Johnson, 20 Tex., 395; Peters v. Clements, 46 Tex., 125; 
Smith vw. Strahan, 26 Tex., 325; Dunham v. Chatham, 21 
Tex., 231. 

There is a suggestion in the brief of appellee that in 
her petition appellant claimed that the land became her 
separate property by reason of a gift of the purchase 
money to her, and a purchase by her, and on no other 
ground. The petition, however, contains a genegal allega- 
tion that the deed was made to her with the intent to vest 
the land in her as separate property. Moreover, in 
her attitude of defendant to the cross action of trespass 
to try title, her plea of not guilty was sufficient to make 
the evidence admissible. 

If the land was the separate property of Mrs. Ida Baker, 
it is manifest that her rights would be unaffected by a 
judgment and foreclosure had in a proceeding to which 
she was not a party. Shelby v. Perrin, 18 Tex., 516. 
True, Mrs. Martha W. Baker claims to be an innocent 
purchaser. But that claim under the evidence, and hav- 
ing in mind her intimate relationship with all the parties, 
cannot be allowed. If she knew the history of the trans- 
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action, it is immaterial whether she knew that Mrs. Ida 
Baker had claimed the land or not. 

It follows from these views that the judgment must be 
reversed, and the case having been tried by the court, we 
might proceed to render such judgment as the court be- 
low should have rendered. Counsel for appellant, how- 
ever, in their brief, ask only for a reversal. It is by no 
means clear that the plaintiff was entitled to the equi- 
table relief for which she prayed, without first paying 
off the amount of the notes given by her and her husband 
avowedly in payment for the land. Without intending to 
decide what may be the rights of the parties growing out 
of that transaction, we feel justified under the circum- 
tances in remanding the case. 

The judgment is reversed and cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered November 11, 1881.] 





M. L. GAMBRELL V. WM. STEELE. 
(Case No. 4359.) 


1, PRE-EMPTION — HOMESTEAD.— One occupying a homestead for which 
he has received a deed, the purchase money for which remains un- 
paid, being secured by a vendor's lien, is not entitled to acquire land 
as a pre-emptor. 


Error from McLennan. Tried below before the Hon. 
L. C. Alexander. 

Suit by Wm. Steele in trespass to try title against B. O. 
Gambrell in his life-time, to recover one hundred and sixty 
acres of land in McLennan county. 

The petition alleged that in October or November, 1872, 
the land was vacant public domain; that on the 20th of 
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October, 1872, Mrs. Sarah Shamblin settled on it, under 
pretense of pre-empting it; that she neither at the time 
of the settlement, nor at any other time, made the affida- 
vit required by law to entitle her to the land; that no 
lawful survey was made of it for her; that without any 
lawful right she remained on the land until January, 
1875, at which time she abandoned it and has not set up 
any claim to it since; that on April 16, 1876, appellee 
located a certificate for six hundred and forty acres issued 
to the International & Great Northern R’y Co. upon the 
land, numbered 411; that he had the field notes of said 
survey returned to the land oftice at Austin and applied 
for a patent; that his field notes were sent back for cor- 
rection, in accordance with instructions from said office; 
that the correction was made and filed in the land office 
at Austin on January 19, 1877, and that at that time the 
land was vacant and subject to his location; that the 
commissioner of the land office refused a patent to him 
by reason of an affidavit filed by B. O. Gambrell on June 
23, 1876, the substance of which was that aftiant Gam- 
brell was a bona fide settler upon one hundred and sixty 
acres of vacant land (the same in controversy in this suit) 
surveyed for Mrs. Sarah Shamblin November 20, 1872; 
that he and Sarah Shamblin had occupied and improved 
said land as a homestead for three years consecutively 
from November 20, 1872; that he was a married man, and 
made the affidavit to obtain the land as a homestead 
under the act of May 26, 1873. 

The petition charged that this affidavit was false and 
fraudulent, and was made to deceive the commissioner of 
the land office; that he was deceived by it, and issued the 
patent to said one hundred and sixty acres of land to B. 
O. Gambrell on January 8, 1877. 

The petition further alleged that this affidavit made by 
Gambrell was false, in this: that neither Mrs. Shamblin 
nor Gambrell, or both of them jointly or separately, occu- 
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pied and improved said land as a homestead for three 
consecutive years prior to November 20, 1872; that Mrs. 
Shamblin abandoned the land in January, 1875; that 
from January to August, 1875, Gambrell occupied and 
claimed as a homestead fifty acres of land of the Jones 
survey, and during the seven months intervening he did 
not occupy the land in controversy; that the supporting 
affidavits were also false in fact; that Gambrell never did 
occupy said land until August, 1875; that the commis- 
sioner of the land office was deceived and defrauded by 
said false affidavits, and issued.a patent to said land to 
Gambrell; that by reason of petitioner’s location of the 
certificate upon the land, and the return of the survey 
and field notes to the land office at Austin, he was entitled 
to be invested with the title, and that the patent to Gam- 
brell inured to his benefit, and prayed that the title to 
Gambrell be divested and vested in him. 

The death of B. O. Gambrell was suggested, and his 
wife, Mrs. FJambrell, as survivor, made herself a 
party, and answered ‘‘not guilty” and special pleas. 

Steele introduced in evidence his certificate and trans- 
fer of the same; his location and survey of the land in 
dispute; also written evidence that Mrs. Sarah Shamblin 
settled on the land October 2, 1872; that she conveyed her 
right to the said land to B. O. Gambrell on January 19, 
1875. 

He also introduced the affidavit of Mrs. Sarah Sham- 
blin as a pre-emptor; defendant’s patent to the land; the 
affidavit of B. O. Gambrell, supported by the affidavit of 
Knowles and McLain, that he and Mrs. Shamblin, his 
vendee, had occupied the land for three years consecu- 
tively from November 20, 1872, sworn to June 17, 1876; 
also the patent to Gambrell to the land on January 8, 
1877. 

The agreement of counsel showed that Mrs. Shamblin 
settled on the land in dispute in October, 1872. About 
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one year before B. O. Gambrell’s purchase of Mrs. Sham- 
blin, he purchased from his father fifty acres of land, 
who sold it to him ‘‘ to keep him from going west,” who 
deeded it to him, receiving his note, on which was in- 
dorsed payments, the last dated in February, 1876. Gam- 
brell went on the fifty acres purchased from his father as 
early as 1873, and fenced it, putting twenty acres in cul- 
tivation, and building a house on it, in which he resided 
until August, 1875, when he moved on the land in con- 
troversy, when he rented it for the year following. The 
._purchase money was not then paid. Mrs. Shamblin did 
not occupy three years before her sale. 


Battle & Maxcy, for plaintiff in error. 
Wm. L. Prather, for defendant in error. 


BonneER, AsSsoctaTeE JusticeE.— In our opinion, there is 
a controlling question in this case which leads to an 
affirmance of the judgment below, and renders unnec- 
essary an investigation of all the numerous errors as- 
signed. Some of these do not seem to be seriously 
insisted upon, as they are merely stated in the brief of 
counsel without reference to authorities, and one of 
them, the twelfth, is too general. 

From the testimony in the case, it appears that at the 
time B. O. Gambrell purchased Mrs. Shamblin’s pre- 
emption claim in controversy, and for seven months 
thereafter, he had a homestead of his own, derived 
through a deed from his father. Although the same had 
not been paid for, yet it by no means follows that it was 
not his homestead. If the vendor’s lien were not waived, 
he held the homestead subject to that incumbrance. But 
until the lien was enforced, which might never occur, the 
law would protect it as his homestead so long as he occu- 
pied it as such, not only.as against third parties, but as 
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against the father also. Woolfork v. Rickets, 41 Tex., 
BD8. 

The evident purpose and policy of our pre-emption 
laws are to induce immigration, afford homes to the 
actual settler, and thereby cause the settlement and im- 
provement of the country. They were not intended, 
however, to give homes to those who already had them, 
of their own, in the state, and to permit these owners to 
acquire pre-emption titles through occupancy by tenants. 

As the right of Mrs. Shamblin to her pre-emption had 
not been perfected before her abandonment and sale of. 
the land to B. O. Gambrell, then under the circumstances 
of this case as shown by the evidence, it was not subse- 
quently perfected by him, and the land was subject to 
location by the plaintiff. 

The rights of a pre-emption settler, though they partake 
of the nature of a gift from the state, when properly 
acquired under the laws, should be protected; but unless 
so acquired should not be upheld to the detriment of the 
equally meritorious claim of one who holds under a valid 
certificate for land, issued by the state in payment of a 
pre-existing obligation. 

As the defendant below, Mrs. Gambrell, claimed the 
land under a patent, there was abstract error in the third 
paragraph of the charge of the court, in which the jury 
were instructed that the certificate, transfer, location and 
survey under which plaintiff Steele claimed title were 
sufficient to authorize them to find for him, unless his 
right to recover was defeated by some matter set up and 
proved by the defendant. 

The patent under which defendant claimed conveyed 
the legal title and was prima facie evidence of her right 
to the land, and the burden of proof devolved on plaintiff 
to show a prior superior equity. 

We are further of opinion, however, that this error 
was not, under the circumstances, sufficient to demand a 
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reversal of the judgment, as the jury, under the evidence, 
could not have been misled; for the charge, taken as @ 
whole, stated also the legal effect of the pre-emptio 
claim under which the patent issued. 
Judgment affirmed. 
AFFIRMED. 
[Opinion delivered November 15, 1881.] 





SARAH A. WIMBERLY V. OscAR PABST. 
(Case No. 1084.) 

1. LAND CERTIFICATE — CONSTRUCTIVE NOTICE.— A purchaser for value, 
from or under a patentee, is not chargeable with constructive 
notice of latent defects in the transfer of the certificate upon which 
the patent issued, when there is nothing upon the face of the patent 
which would put a prudent man on such inquiry as would lead 
to notice of such defects. 


Error from Hunt. Tried below before the Hon. 
Green J. Clark. 

To the case as stated in the opinion, the following may 
be added: 

Pabst, the defendant, testified that he had never heard 
of the appellant until this suit commenced; that he pur- 
chased the land in controversy in January, 1870, and 
procured the services of an attorney to investigate the 
title to the same; that he never knew of any adverse 
claim; that he purchased in good faith, paying $400 gold 
for the land and another tract. 


J. G. Mathews and Richard B. Semple, for plaintiffs 
in error. 

I. The premises in controversy were the community 
property of William Richey and his wife, and therefore 
the sale by Richey to- Lewis Moody could only pass 
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Richey’s one-half interest in the certificate, said sale 
being made after said Richey was divorced from plaintiff 
in error. Cannon v. Murphy, 31 Tex., 405; Carter v. 
Wise, 39 Tex., 273; Fishback v. Young, 19 Tex., 515. 

If. Defendant could not have been an innocent pur- 
chaser in good faith. The recitals in the certificate show 
that it was issued to Richey as a married man. The 
number of acres (six hundred and forty) called for by the 
certificate gave notice that it was issued to a married 
man. Willis v. Gay, 48 Tex., 463. The good faith of the 
purchaser cannot invest him with title where his vendor 
had no title to convey. Dodd & Co. v. Arnold, 28 Tex., 
101; Johnson v. Harrison, 48 Tex., 257. 

Ill. The judgment in the suit for divorce from the 
bonds of matrimony in 1851 was not res adjudicata as to 
the property rights of the parties. This is whereon the 
court below rested its decision. Plaintiff in error cited 
Whetstone v. Coffey, 48 Tex., 269 (which was tried before 
the same judge, and in which his erroneous views on 
this question were upset), as decisive of the case at bar. 
The court was of the opinion that the case cited did not 
decide the question whether this maxim applied alike to 
personal property as to real estate. It was the opinion 
of the court that a distinction holds as regards personalty. 
Oldham v. McIver, 49 Tex., 572; Horton v. Hamilton, 20 
Tex., 614; 1 Greenleaf on Evidence, § 532. Indeed, we 
regard the case of Whetstone v. Coffey as decisive of 
this case. Furthermore, at the date of the decree of 
divorce, the certificate had not been procured, and was 
not therefore the subject of partition. 


T. D. Montrose, for defendant in error. 

I. Defendant was an innocent purchaser in good faith. 
Fraim v. Frederick, 32 Tex., 308; Neal v. Sears, 31 Tex., 
115; Wethered v. Boon, 17 Tex., 143. 

II. The certificate was personal property, and the stat- 
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ute of limitations of two years commenced to run against 
plaintiff from the date of its issuance in the spring of 
1857. On the 5th day of May, 1857, more than twenty- 
three years since the certificate by virtue of which the 
land in controversy was located was issued to William 
Richey, and on the same day transferred to Lewis Moody 
for $160, and was afterwards transferred to McCamant, 
and so on down to the defendant by regular chain of 
transfer. Peevy v. Hurt, 32 Tex., 151; Andrews uv. 
Smithwick, 20 Tex., 118; R. 8., p. 464, art. 3203. 

Ill. Personal property in the possession of William 
Richey after the decree of divorce was at least prima 
facie his own property; he holding the legal title could 
make a valid sale. Wethered v. Boon, 17 Tex., 143; 
Case v. Jennings, 17 Tex., 673; Peevy v. Hurt, 32 Tex., 
151. 


BONNER, ASSOCIATE JusTICE.— In the year 1848 Will- 
iam Richey and his then wife, Sarah A. Richey, now 
Wimberly, and who was plaintiff below, immigrated 
into Mercer’s colony, and remained there a_ sufficient 
length of time to have entitled them, under statutes 
subsequently passed, to a certificate for six hundred and 
forty acres of land. On September 21, 1851, they were 
divorced by decree of the district court of Hunt county. 
Subsequently, May 5, 1857, William Richey, by reason of 
having been such citizen of Mercer’s colony and a mar- 
ried man, obtained a certificate for six hundred and forty 
acres of land by virtue of statutes passed subsequently to 
the divorce; single men being entitled to only three hun- 
dred and twenty acres. This certificate, on the day of 
its issuance, was transferred by William Richey to Lewis 
Moody, and was on May 27 thereafter, transferred by 
Moody to James M. McCamant, to whom, as assignee, 
patent issued June 27, 1857, for the three hundred and 
twenty acres of land in controversy, being half the land 
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called for in the certificate. Subsequently to the issuance 
of the patent, this land was, by sundry mesne convey- 
ances, sold and conveyed, until it was purchased by Oscar 
Pabst, defendant below, for a valuable consideration, by 
deed of date January 24, 1870. These several deeds seem 
to have been duly recorded. Mrs. Wimberly claims an 
undivided one-half interest in the land in controversy, by 
virtue of her former marriage and community of interest 
with William Richey. She instituted this suit of trespass 
to try title and for partition, against defendant Pabst, 
September 28, 1877, more than twenty years after the 
issuance of the certificate and patent. On the trial below 
a jury was waived and judgment rendered by the court 
for defendant Pabst. 

The certificate was issued to William Richey, not for 
three hundred and twenty acres only, but for six hundred 
and forty, the increased quantity to which he was entitled 
by reason of his having been a married man, and this 
was recited upon its face. It was therefore the com- 
munity property of himself and the plaintiff, and not his 
separate property. Hodge v. Donald, supra; Cannon v. 
Murphy, 31 Tex., 405; Carter v. Wise, 39 Tex., 273. Hence 
the plaintiff would be entitled to one-half community 
interest therein, unless the defense relied upon should 
prevail. 

The mere fact that no partition was made of this prop- 
erty in the suit for divorce would not defeat the claim of 
the wife, and particularly when, as in this case, the prop- 
erty at the date of the divorce suit was not 71 esse. Whet- 
stone v. Coffey, 48 Tex., 269; Jones v. Johnson, supra. 

Defendant Pabst pleaded adverse possession by those 
under whom he claims, of the certificate upon which the 
patent issued, for more than two years before the institu- 
tion of the suit. This plea was based upon repeated 
decisions of this court, that a certificate for land is, until 
located, a chattel, and that a right of action for its deten- 
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tion and conversion would be barred in two years. R. S., 
3203. 

The certificate, within less than two years from the 
date of its issuance, was merged into the patent, and lost 
its character as personal property and partook of the 
realty. It does not become necessary to decide whether 
this change in the character of the property did not also 
change the character of limitations which was applicable, 
from that pertaining to personal to that pertaining to real 
property. The following authorities, however, are cited 
as bearing upon this question: Smithwick v. Andrews, 
20 Tex., 41; Same Case, 24 Tex., 494; Andrews v. Smith- 
wick, 34 Tex., 544; Ross v. Earley, 39 Tex., 390; Simpson 
v. Chapman, 45 Tex., 561. 

As the land was patented, not to the husband but to his 
assignee, then clearly the interest of Mrs. Wimberly 'was 
an equitable and not a legal one; and it would seem that 
under the evidence the plea of stale demand might very 
properly have been interposed, as more than twenty years 
had elapsed from the date of the patent until the institu- 
tion of the suit. 

Defendant Pabst also pleaded that he was a bona fide 
purchaser for a valuable consideration without notic 

Under this plea we are not called on to decide whether 
an erroneous decision of the commissioner of the general 
land office upon the validity or genuineness of the trans- 
fer to the certificate would be conclusive of the rights of 
Mrs. Wimberly (Mitchell v. Bass, 26 Tex., 876), but 
whether the defendant, under the circumstances 0! {lis 
case, should be protected as such bona fide purc|i:iser 
without notice. 

Under the testimony, the defendant paid a vainable 
consideration for the land, and did not have actual notice 
of the claim of plaintiff. The precise questions then tipon 
this issue are these: Was the defendant required to eo be- 
hind the patent, and examine into the title of the ceriiticate 
upon which it issued? And having failed to do this, was 
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he chargeable with constructive notice of the claim of 
plaintiff, by reason of the recitals in the certificate? 

Upon the reason that the purchaser is entitled to see 
all the muniments of his title, and is therefore presumed 
to have seen them, is founded the rule that he is bound 
by recitals in his chain of title which would put a prudent 
man upon such inquiry as would lead to the truth. 

The converse of this proposition follows: that, if the 
recitals are not sufficient to put a prudent man upon this 
inquiry, then they of themselves do not constitute con- 
structive notice. 

To the public generally, a patent to land having been 
issued by authority of the state, carries with it a high 
degree of faith and credit, as the beginning link in the 
legal chain upon which all after-acquired title can se- 
curely depend. When, therefore, a subsequent purchase 
is made upon the faith of a patent, regular upon its face, 
public policy requires that it should constitute an impor- 
tant element in the question of the good faith of the 
transaction, and should turn the scale in its favor, except 
in cases of actual notice, or when.the law would impute 
constructive notice of some defect sufficient to defeat it. 

A brief review of a few of the leading cases upon this 
question will serve to elucidate the one under considera- 
tion. In Brush v. Ware, 15 Peters, 93, the patent issued 
upon aclaim to land to which John Hockaday was en- 
titled, by virtue of having been a continental officer. 
Hockaday having died, Ware, one of the executors of his 
will, by which he made disposition of his personal prop- 
erty only, obtained from the executive council of Virginia 
a certificate of the right of Hockaday to the land. On 
this certificate, Ladd, as the assignee of Ware as such 
executor, obtained four land warrants. One of these, 
through assignments, subsequently became the property 
of Henry Brush, who, under entry made by Hoffman, a 
prior assignee, obtained a patent to the land. It will 
be noticed in this connection, that, unlike the case now 














or 
ad 


1881. ] WIMBERLY V. PABST. 








Opinion of the court. 





before the court, Brush was the owner of the war- 
rant before and at the time of the issuance of the patent. 
The suit was brought by the heirs of Hockaday against 
Brush, and they recovered the land on the ground that 
Ware, as executor under a will which disposed of personal 
property only, had no power to make the sale; and hence 
that the title remained in the heirs. It must be remem- 
bered that the land warrant in that case was treated as 
real, and not, as with us, personal property. The ques- 
tion there was, whether Brush was chargeable with con- 
structive notice, and it was decided that he was, because 
the recitals in the chain of title under which he held the 
warrant showed that this title came through Ware as 
the executor of Hockaday, and that he was bound to take 
notice of the powers of Ware under the will. 

In support of that decision the case of Reeder v. Barr, 
4 Ohio, 458, wascited. In the latter case, the patent is- 
sued to Newell as assignee of the administrator of Han- 
son Reeder, and it was held that the recital in the patent 
itself showed that the title came through an adminis- 
trator —a party who, under their law, had no power to 
make title to real property. 

The above two cases and others came under review in 
Bell v. Duncan, 11 Ohio (Stanton), 192, and it was shown 
that they did not apply to a case like the present; that 
in Brush v. Ware, Brush, being an assignee before the 
patent issued, had but an equitable interest, and that his 
chain of title thereto would disclose ’a want of power in 
Ware as executor to make the title; and that in Reeder 
v. Barr, although the purchase was made after the patent 
issued, yet upon the face of the patent itself there was a 
recital which showed that the chain of title to Newell, 
the patentee, was subject to a like defect of want of 
power. 

In the above case of Bell v. Duncan, it is laid down as 
the rule in other cases, that when the patent recites as- 
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signments by persons competent to convey, there is no 
presumptive notice, to one who derives title under the 
patent, of latent defects in the assignments, and that he 
can avail himself of the defense of a bona fide purchaser 
for value. 11 Ohio, 192. 

In the present case, the patent recites that it grants to 
James M. McCamant, assignee of William Richey, three 
hundred and twenty acres of land, by virtue of Mercer’s 
colony certificate, issued to him by the district court of 
Hunt county, May 5, 1857, transferred to Lewis Moody 
on the same day, and transferred to James M. McCamant 
on May 25, thereafter. There is nothing on the face of 
the patent to show that it issued to William Richey as a 
married man, but on the contrary, it appears to have been 
issued for an amount only to which asa single man he 
was entitled, and that therefore he had full power to 
make the assignment recited. 

If, under these circumstances, a purchaser from the 
patentee must at his peril examine into the old records 
of the general land office to ascertain if there be any 
latent defects in the chain of title to the certificate upon 
which the patent issues, then this, the highest character 
of our land titles, will prove but ‘ta mockery, a delusion, 
and a snare.” 

Whatever may be the rule as to the immediate patentee 
himself, we are clearly of opinion that public conven- 
ience, and the free alienation and security of our land 
titles, demand that a purchaser for value from or under 
him should not be chargeable with constructive notice by 
the patent of latent defects in the transfer of the certifi- 
cate upon which it issued, when there is nothing upon the 
face of the patent which would put a prudent man upon 
such inquiry as would lead to notice of those defects. 


JUDGMENT AFFIRMED. 


[Opinion delivered November 15, 1881.] 
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T. F. Hupson v. T. W. MorrIiss ET AL. 
(Case No. 2770.) 


1, FrRaupD—SHERIFF’sS SALE.— A party having sold land, taking notes 
for the purchase money, sued to foreclose the vendor's lien, but 
before judgment transferred the notes to his children, who in turn 
transferred them to the attorney bringing the suit to foreclose; 
and the attorney not caring te use his own name in the proceed- 
ings, prosecuted the cause to judgment in the name of the original 
plaintiff, without consulting him. The stay law being in force at 
the time, no process was sued out until the stay law had afterwards 
been declared unconstitutional, when, at the request of his prede- 
cessor, the clerk issued an order of sale without the knowledge of 
the owner of the judgment, under which the land, worth five dol- 
lars per acre, was sold, through collusion With the sheriff and the 
original plaintiff in the cause, for twenty-one cents per acre, the 
purchaser buying ostensibly for himself, but secretly for himself 
and the original plaintiff. In a suit by the real owner of the judg- 
ment to set aside the sale for fraud, and to recover the land from 
the purchaser as trustee, a judgment which in effect declares a 

«trust in favor of the plaintiff, and enforces it by a recovery of the 
land, is erroneous. 

2. TRUST — FRAUDULENT SALE.— A trust will not be declared in case 
of a fraudulent sale, if thereby the person who is made the bene- 
ficiary will in effect receive the benefit of the fraud at the expense 
of another who has been defrauded by the transaction, and who is 
equally innocent as the party in whose favor the trust is sought to 
be declared. To do so would be discriminating between the actors 
in the fraud and a creditor seeking to appropriate its advantages. 
Where once a fraud has been committed, not only is the person 
who committed the fraud precluded from deriving any henefit 
from it, but every innocent person is likewise, unless he has inno- 
cently acquired a subsequent right; for a third person, by secking 
to derive any benefit under such transaction, or resulting there- 
from, becomes particeps criminis, however innocent of the fraud 
in the beginning. 

8. SHERIFF’S SALE— Fraup.— A sheriff's sale, procured by fraud, will 
not be converted by a court of equity to the profit of any one, the 
remedy provided by law being to place the parties in siulu quo 
by setting aside the sale. 

4. NoTES, TRANSFER OF.— When the holder <f notes transfers them 
he is no longer chargeable with any duty in regard to them, and 
the transferee has the right to control the judgment that may be 
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rendered on them; and at sheriff's sale under execution on the 
judgment, the transferer has the right to bid as would any indif- 
ferent person. The law will not charge a duty with its corre- 
sponding trust upop ano‘her to perform those acts which may be 
done by the party to be benefited. 

5. JUDGMENT, ASSIGNMENT OF.— The assignment of a judgment, or 
note in suit, does not impose any trust relation upon the assignor. 
The assignee is only entitled to the benefits which by law attach to 
a change of ownership; and pending suit the assignee has a right 
to use the assignor’s name to prosecute the claim to judgment and 
to direct its enforcement. 

6. Sawe.— An assignor by assignment incurs an obligation to do no act 
inconsistent with his changed relation to the judgment assigned; 
and an assignee by virtue of his equitable interest has a right to 
control the collection of a judgment, and for that purpose to use 
the name of the plaintiff, his assignor, and to receive the money 
when collected. 


2 


.» SAME.— One having by assignment parted with his interest in a 
judgment is no longer a necessary or proper party to proceedings 
for the purpose of setting it aside, or for enjoining or obtaining 
other relief from it; and a party, or after his death his legal repre- 
sentatives, in whose name a judgment has been recovered for the 
benefit of another, cannot refuse to prosecute a suit te revive the 
judgment. 

. SAME.— From the institution of suit to the final satisfaction of the 
judgment, the party who is beneficially interested is permitted to 
act in his own behalf to enforce his rights, though the proceedings 
may be in the name of another who appears to have the legal 


@ 


right; and, when necessary, the other party will be forced to al- 
low the proceedings to be preserved in the name of the original 
plaintiff. 

9. INTERVENOR.— While an intervenor is not bound by a statement of 
facts not signed by her counsel, or a judgment on writ of error re- 
garded as passing on her rights, yet where she adopts the alle- 
gations of the plaintiff and prays for the same remedies, the 
judgment affects alike both plaintiff and intervenor. 

10. CHARGE OF THE CouRT.— Where the instructions to the jury are 
clearly erroneous and calculated to mislead, to the injury of a 
party, to sanction the judgment which follows it should be clear 
that such a consequence did not in fact ensue from the error. 


Error from Burleson. Tried below before the Hon. 
F. P. Wood. 
November 12, 1859, W.S. Holmes sold to B. B. Baker 
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two thousand three hundred and fifty-six acres of land 
out of the A. Colvin league survey in Burleson county, 
taking notes amounting to $4,500, secured by vendor’s 
lien on the land sold. In 1867 he placed the notes in the 
hands of Morriss (defendant in error), an attorney, for 
collection. Suit was instituted in the name of Holmes, 
but before judgment he transferred the notes to his 
children, W. A. Holmes, James Holmes, Mary A. Col- 
lins and Emily Holmes (the last named being a minor, 
unmarried, and living with her father), from whom Mor- 
riss purchased the notes. 

Morriss being attorney in the case, not caring to use his 
own name without consulting Holmes, prosecuted the 
suit to judgment for $7,386.80, in the name of W. 8. 
Holmes, and foreclosed the vendor’s lien on the land 
March 20, 1867. A stay law being then in force, no pro- 
cess was issued on the judgment until April 3, 1868, 
when, the stay law having been previously decided in- 
operative, an order of sale was issued at the instance of 
a former clerk, who had costs due him, but without the 
knowledge or consent of Morriss. The land was sold 
under the order of sale May 5, 1868, and bought by T. 
F. Hudson, the plaintiff in error, for twenty-one cents an 
acre. 

June 13, 1868, Morriss brought this suit against T. F. 
Hudson, William Kay, the sheriff, and W. 5. Holmes, 
to set aside the sale, alleging that he had not ordered the 
execution to issue, and had no notice of the time of sale; 
that defendants, colluding and combining for the purpose 
of defrauding plaintiff, circulated the rumor that the 
judgment was the property of defendant Holmes, and 
that it was useless for others to bid, for the reason that 
Holmes was determined to bid in the land for himself, 
thereby inducing others not to bid; that W. J. Hill (the 
former clerk) was about to bid in the land for plaintiff in 
order to prevent a sacrifice of plaintiff’s interests, when 
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defendant Kay, with intent to defraud plaintiff, repre- 
sented that plaintiff had notice of the sale, and prevented 
Hill from bidding in the land; that the land was bid off 
by defendant Hudson, ostensibly for himself, but in fact 
for himself and Holmes; that the land was bid off for 
twenty-one cents per acre, but was worth five dollars per 
acre; whereby plaintiff was defrauded of his rights; and 
praying that the sale be set aside. By amended petition, 
filed December 12, 1872, plaintiff prayed that defendants 
Hudson and Holmes be declared trustees, holding the 
land in trust for plaintiff, and that all the right, title and 
interest acquired by either of them to the land by reason 
of the sale be divested out of them and vested in 
plaintiff. 

The defendants answered separately, Kay and Holmes 
denying fraud and collusion, and disclaiming any interest 
in the controversy. Hudson denied fraud and collusion, 
claimed the land under the sale, and that the sale was 
openly and regularly made. 

April 6, 1871, Emily Conner (formerly Emily Holmes), 
joined by her husband, intervened, claiming one-fourth 
of the judgment against Baker and one-fourth of the 
land in controversy, by reason of the transfer to her from 
her father, W. S. Holmes, while she was a minor, and 
because the land, when sold to Baker, belonged to the 
community estate of her father and deceased mother; 
praying that the sale be set aside or defendants declared 
to hold the land in trust, and for partition. 

On the trial the evidence was voluminous, but, in view 
of the decision arrived at by the supreme court, is not 
necessary to a proper understanding of the case. 

At the request of the plaintiff, the court instructed the 
jury as follows: 

‘‘A4th. The main issue for you to determine will be 
whether or not, under such instructions as the court 
shall give you, applied by the evidence, the defendant 
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Hudson, in making the purchase at sheriff’s sale, shall be 
held as a trustee for the real owner of the judgment. 

‘‘ Sth. In reference tothis issue, the court instructs you 
that W. S. Holmes, being the plaintiff in the judgment, 
and the apparent legal owner of it on the records, by his 
transfer of the notes on which the judgment was founded 
to his children (if that transfer has been proven to your 
satisfaction), became by operation of law a trustee for 
his said children. 

‘6th. And you are further instructed, that if one or 
more of his children afterwards transferred their interests 
in the judgment to the plaintiff Morriss, then W. 8. 
Holmes would likewise by operation of law become a 
trustee for Morriss to the extent of his interest. 

‘7th. In this aspect of the case, 1t will make no differ- 
ence that W. 5S. Holmes did not know or suppose that he 
held the relation of trustee for the real owner. The law 
fixed his character as such whether he knew it or not. 

“Sth. If, under the foregoing instructions, you should 
believe that W. S. Holmes was a trustee for the plaintiff 
and the intervenor, it was a character which he could 
not shake off without full and fair notice to the real 
owners; and there has been no evidence of such notice. 

“Oth. And the court further instructs you, that if the 
defendant Hudson, before he bought, knew that Holmes 
was only the nominal plaintiff in the judgment, and that 
it really belonged to others, when he afterwards purchased 
the trust property he became charged, by operation of 
law, with the character of a substitute trustee in the place 
and stead of Holmes for the real owners of the judgment. 

“10th. It clearly appears from the testimony of de- 
fendant Hudson and that of the defendant Holmes, that 
Hudson did have the requisite legal notice of the trust in 
W. S. Holmes for the real owners of the judgment. 

‘11th. The court therefore charges you as a matter of 
legal inference from the facts of this case, that Hudson 
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was a trustee for the real owners of the judgment, and 
was bound to protect their interests, and was forbidden 
by law to act adversely to them. 

“12th. And the court instructs you, that if you believe 
from the evidence that the plaintiff and Mrs. Conner 
owned the said judgment at the date of the sheriff's sale, 
then the purchase of the property by Hudson was prima 
Jacve fraudulent; and in the absence of clear proof that 
the land brought an adequate and full price, you should 
find for the plaintiff and the intervenor. 

**23d. The secret agreement between Hudson, the pur- 
chaser, and Holmes, the nominal plaintiff in the judg- 
ment, that Hudson was to buy it in and pay for it, and 
should afterwards let Holmes have half of it at the cost 
price and interest, was a badge of fraud. 

‘‘asth. The fact that this was a judicial sale by the 
sheriff makes no difference in the application of the prin 
ciples heretofore enunciated; in both public and private 
sales the same principles are applicable. ; 

‘99th. And it is not necessary to the plaintiff's recovery 
that you should believe the conduct of the defendant was 
actually tainted with moral fraud or evil intention; all 
that is necessary is that it should be shown to be contrary 
to some of the foregoing rules established by public policy 
for the protection of society. 

“30th. If, under the foregoing instructions, you should 
believe that Hudson should be held as a trustee for the 
plaintiff and the intervenor you will say by your verdict, 
‘We find for the plaintiff and intervenor.’ ” 

Verdict for the plaintiff aad intervenor, and judgment 
in favor of the plaintiff for ‘hree-fourths, and in favor of 
the intervenor for one-fourth of the land in controversy. 

Motion for new trial overruled, and Hudson alone pros- 
ecutes a writ of error to the supreme court, assigning as 
error: 

‘The instructions given to the jury at the request of 
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plaintiff, and particularly in the whole of the 4th, 5th, 
6th, 7th, Sth, 9th, 10th, 11th and 12th instructions so 
given; because in said instructions the court assumed that 
the facts of this cause made defendant Hudson a trustee 
for the benefit of the plaintiff as to the land in question, 
while in fact the law called for no instructions upon the 
case relating to trustees, there being nothing in the case 
to raise a question of that character. 

“The 10th instruction asked for by plaintiff, in charging 
the jury upon the weight of evidence, and assuming to 
inform the jury what clearly appears from the testimony. 

‘* The instruction asked by the plaintiff, in charging the 
jury that, from the facts of this case, defendant Hudson 
was a trustee for the real owner of the judgment, when 
there was nothing proved on the trial showing such a 
relation. 

‘*Giving the jury the 23d instruction asked by the 
plaintiff. 

‘Giving the 28th, 29th and 30th instructions asked by 
plaintiff.” 


J. D. Thomas and Hancock, West & North, for plaintiff 
in error. 


Sayles & Bassett, Davis & Beall, and Mclver, for de- 
fendant in error. 

I. Holmes, the nominal plaintiff in the original judg- 
ment of foreclosure, the equitable ownership being in 
others, could not have bought and held the land adversely 
to his cestu’s que trust, under a purchase at a grossly in- 
adequate price, made without their knowledge, in their 
absence, against their interest, and over their express 
dissent. 

II. Hudson cannot hold the land so bought by him for 
account of himself and Holmes under a secret trust, he 
being fully apprised that Holmes was a trustee for the 
benefit of others. 
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III. Should the court hold that they were competent 
to purchase, the gross inadequacy of the price, coupled 
with other circumstances disclosed in the record, author- 
ized the court below to set aside the sale. 


Hutchison & Carrington, for intervenor. 


Watker, P. J. Com. App.—The judgment appealed 
from in effect declares a trust in favor of the plaintiff 
and the intervenor in the land conveyed by sheriff's sale 
deed to the defendant Hudson, and enforces the trust by 
a judgment in their favor for the recovery of the land,— 
three-fourths of it to belong to the plaintiff, and the re- 
maining one-fourth to Emma Conner, the intervenor. 
The basis, in the pleadings of the plaintiff, on which the 
existence of such a trust is predicated, consists of allega- 
tions which charge two grounds for the creation of such 
a trust; the first, that the plaintiff being the assignee of 
the notes and the vendor’s lien which attached to them, 
and being the owner of both, at and before the rendition 
of judgment in the name of the payee of said notes, that 
the defendant Holmes, who was such payee, and plaintiff 
in the suit on the notes and to foreclose the lien, and who 
had transferred the notes as above stated during the pend- 
ency of the suit, became thereby the agent and trustee 
of the plaintiff to collect such judgment. The second 
ground was, that Holmes assumed to control the judg- 
ment, and that the levy, advertisement of sale of the 
property, and the sale of it, was made under his directions; 
that at the sale, Holmes colluded and combined with 
Hudson to prevent competition at the sale, and succeeded 
in doing so, causing the property to be grossly sacrificed, 
under an arrangement that Hudson should bid in the land, 
and they would divide it between them. 

It will be convenient to dispose at once of the first 
ground relied on, to fix upon Holmes a trust relation to 














1881. ] Hupson v. Morriss. 603 





Opinion of the court. 





the plaintiff. That no such relation is created, nor such 
obligations imposed upon the assignor of a judgment, or 
transferer of a chose in action, asa note in suit, as are 
claimed by the plaintiff under the proposition under con- 
sideration, is too manifest to require a discussion of it as 
a question open to controversy. If the assignment of a 
note on which suit is pending makes provision for any 
ulterior liability of the assignor, as by guaranty or indorse- 
ment of the note, or by making provision for collateral 
undertakings in regard to the subject matter, they would 
attach to the note thus transferred, and have no relation 
to the assignor’s obligation to enforce the rights or to collect 
a debt in which he no longer held or claimed an interest. 
The assignee would be entitled to no more than the bene- 
fits which would be fairly implied by the law to attach to a 
change of ownership; and if the suit were pending when 
the note was assigned, the assignee would be entitled to 
use the assignor’s name to prosecute the claim to judg- 
ment. 2 Story’s Eq. Jur., sec. 1040. And so, too, of the 
assignment of the judgment itself; the assignee has the 
“ight to direct its enforcement. Held, in McClane v. 
Rogers, 42 Tex., 214, ‘‘ If there was a valid transfer of a 
judgment, and notice thereof given to the sheriff before 
its collection, the money when collected on such judgment 
would belong to the assignee.” And, says Freeman on 
Judgments, sec. 421, speaking of the doctrine at common 
law, ‘‘the assignee, by virtue of his equitable interest, had 
the right to control the collection of the judgment, and - 
for that purpose to use the name of the plaintiff, bis 
assignor, and to receive the money coilected.” More than 
this, it is laid down, by the same authority, ‘‘that one 
who makes an assignment of his judgment incurs an ob- 
ligation to respect his own assignment, and therefore to 
do no act inconsistent with his changed relation to the 
judgment.” Freem. on Judg., 426a; Booth v. Farmers’ 
& Mechanics’ Bank, 50 N. Y., 399. The assignor of a 
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judgment is not liable to pay the amount of the judgment 
in case the judgment debtor proves insolvent. Robinson 
v. White, 4 Litt., 237. ‘* The assignor having by his as- 
signment parted with his interest in the judgment, is no 
longer a necessary or proper party to proceedings for the 
purpose of setting it aside, or for the purpose of enjoining 
or obtaining other relief from it.” Freem. on Judg., see. 
430, “ It cannot be questioned (remarked Justice Moore in 
Wimbish v. Holt, 26 Tex., 675), that a suit might be 
prosecuted by the parties beneficially interested in them 
(promissory notes), in his name.” In the case of a party 
who is the real beneficiary in a judgment recovered in 
the name of another, the latter cannot refuse to prose- 
cute a suit to revive the judgment, nor can those who 
represent him after his death make such refusal, nor is 
there any valid objection in law to the revival of such 
judgment in the name of the legal representatives of such 
person in whose name such judgment was obtained. 
Grayson v. Winnie, 13 Tex., 288; and see Henderson vt. 
Vanhook, 25 Tex. Sup., 453, 8. C., 24 Tex., 358. 

In every stage of judicial proceeding in a suit, from its 
institution on, through every stage, down to the final 
extinction or satisfaction of the judgment, it is to be seen 
from the quotations and citations which have been made, 
that the party who is beneficially interested is permitted 
to act in his own behalf to enforce his right, although 
the proceedings may have been had in the name of an 
other party who appears to have the legal right, and to 
be the ostensible owner of the interest involved; and that, 
when necessary to the maintenance of the beneficiary’s 
right, the other party or his legal representatives will be 
forced to allow the proceedings to be preserved in the 
name of the original plaintiff. There exists, therefore, 
no reason upon which the law will charge a duty with its 
corresponding trust upon another, to perform those acts 
which may be done by the party to be benefited; for, 
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indeed, they are acts which, after an assignment of his 
interest, the assignor may not do, unless with the consent 
of the beneficiary, express or implied. When the de- 
fendant Holmes transferred the notes, he was no longer 
chargeable with any duty in regard to them; and the 
transferees had the right to control the judgment that 
might be rendered upon them, and the transferer, at a 
sheriff's sale, under an execution issued upon the judg- 
ment, had a right to bid as would any indifferent person. 

Upon the second ground relied upon as sufficient to 
base a trust in favor of the plaintiff, it is necessary to 
establish a fraud against Hudson, the purchaser; and it 
must be, besides, a fraud of that character for which, 
not merely may Hudson be defeated in his title and the 
sale set aside as a fraudulent one, but it must be associ- 
ated with such facts as will entitle the plaintiff and the 
intervenors to succeed to a title valid and uncontaminated 
by a fraud in its very inception. <A distinction is to be 
noticed between a fraud committed by bidding at a sale 
which will afford ground for simply setting aside the sale 
therefor —a sale that is voidable for fraud at the instance 
of any of the parties who may be injuriously affected by 
it (where, for instance, the defendant in the execution 
whose property was sold might as well complain of fraud 
as might the plaintiff in execution, as in the case of a 
fraudulent combination to cause a sacrifice of the prop- 
erty below its value by preventing a fair sale, or fraudu- 
lently preventing competition among bidders), and the 
case of such a fraud as in which the sale will not be 
set aside and annulled for the fraud, but will be allowed 
to stand and the purchaser held as a trustee for the per- 
son defrauded. 

A trust will not be declared in the case of a fraudulent 
sale, if thereby the person who is made the beneficiary 
of such declaration of trust will in effect receive the 
benefit of the fraud at the expense of some other person 
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who is defrauded in the transaction, and who is equally 
innocent as the party who is to be benefited by the 
declaration of the trust. As, for instance, where a 
debtor’s property, sold under execution, by fraud which 
would vitiate the sale, is sacrificed, to the loss of the owner 
of it, the plaintiff in execution will not be permitted to 
charge the fraud and appropriate to his benefit the fruits 
of the wrong by holding the fraudulent purchaser as his 
trustee, and from the proceeds of the fraud ask to be en- 
riched with the ill-gotten spoils. To allow such a result 
would be for the court to sanction the wrong by simply 
discriminating between the actor in the fraud and a cred- 
itor seeking to appropriate its advantages. Insuch case, 
the debtor has been defrauded of his property, and the cred- 
itor, by setting aside the sale merely, is no worse off, as 
regards that property, than before. He will not be heard 
to allege that the debtor has been defrauded under such 
circumstances, and ask that the proceeds of the specula- 
tion and fraud shall be transferred to himself; The doc- 
trine, says Perry in his work on Trusts, vol. 1, sec. 172, 
has been thus broadly stated: ‘That where once a fraud 
has been committed, not only is the person who com- 
mitted the fraud precluded from deriving any benefit from 
it, but every innocent person is so likewise, unless he has 
innocently acquired a subsequent interest; for a third 
person, by seeking to derive any benefit under such a 
transaction, or to retain any benefit resulting therefrom, 
becomes particeps criminis, however innocent of the 
fraud in the beginning.” 

The plaintiff and intervenor can obtain through the 
means of this sheriff's sale, if their allegations are true, 
no interest in the land in controversy except through a 
fraudulent conspiracy which resulted in the ruin of the 
owner of the land. The petition shows that the land 
ought to have sold for thousands of dollars but for the 
fraud; whereas it sold for but a few hundred, leaving the 
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judgment almost intact hanging over the defendant in 
execution, or his estate. If the sale was procured by 
fraud such as is alleged, the transaction does not present 
a case on which, under any principle of equity jurisdic- 
tion, that fraud will be converted to the profit of the 
plaintiff and intervenor. Such a course is not the rem- 
edy which fair and impartial justice prescribes; the law 
offers one that is wholly adequate and unmixed with 
oppression, and unpolluted with fraud; which is to place 
the parties in statu quo, in respect to both title and lien, 
by setting aside the sale if shown to be fraudulent. 

The cause was tried and determined by the district 
court on a view of the law the reverse of these; and for 
the error in the judgment, the charges given by the 
court, both of which assuming that Hudson became and 
was a trustee for the plaintiff and intervenor by virtue of 
the uncontested fact that at the sale Hudson knew that 
Holmes was not the owner of the judgment, it follows 
that our opinion must be that the judgment ought to be 
reversed. The jury were doubtless influenced in their 
finding under the charge referred to, and the further 
direct instruction that Hudson, under the evidence, was 
the trustee of plaintiff and intervenor, and bound to pro- 
tect their interests at the sale, and that Hudson’s pur- 
chase was prima facie fraudulent, etc. ; all of which being 
most material, erroneous and misleading, we not only 
cannot say but that the jury may have been misled, but 
that it was a duty on the part of the jury to accept the 
law as given by the court, and consequently they were, 
presumably in fact, misled, to the injury of the appel- 
lants. Mims v. Mitchell, 1 Tex., 448; Bailey v. Mills, 27 
Tex., 434; Steagall v. McKellar, 20 Tex., 265. 

The statement of facts was not signed by the counsel 
for the intervenor, Mrs. Conner, nor is the statement of 
facts certified by the judge as to the facts so far as the 
evidence on the trial related to her, as in case of disagree- 
ment of counsel concerning the statement. The inter- 
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venor is not bound by such statement of facts as this is, 
and it will not be regarded in passing upon her rights on 
this writ of error. Blow v. Heirs of De la Garza, 42 
Tex., 232. 

The application, however, of the above rule cannot re- 
sult in a discrimination between the plaintiff and the 
intervenor in respect to the judgment which shall be ren- 
dered by the supreme court. The pleading filed by the 
intervenor, in legal effect, was an assertion of her inter- 
est of one-fourth in the judgment under which the sale 
was made, and so far as the remedy sought by her in her 
intervention was concerned, it was not substantially dif- 
ferent, nor placed upon grounds variant from those upon 
which the plaintiff rehed, notwithstanding it was alleged 
by her that she may have been entitled to one-fourth of 
the land in right of heirship to her mother; yet, never- 
theless, she did not ask any relief in that respect, in case 
it should be decreed that the sale to Hudson was fraudu- 
lent, and for that reason to be set aside. The plea of 
intervention repeated by the following language the alle- 
gations of the plaintiff's petition, viz.: ‘* They allege, zn 
addition to facts charged by plaintiff, that said Hud- 
son, before the purchase, . . . etc., knew that she 
was the owner of said judgment.” The petition of the 
intervenor concluded with the preposition upon the facts 
alleged by her, as follows: ‘**That the sale should be set 
aside, or the said Hudson declared the trustee of inter- 
venor as to one-fourth of said land, and her title thereto 
established by decree of this court.” She proceeded fur- 
ther to charge that Hudson and Holmes *‘ procured the 
making of the sale, and are therefore but trustees for the 
owners of said judgment in the purchase.” There is an 
alternative prayer by the intervenor, to the effect that, in 
case the sale cannot be set aside, that she recover her one- 
fourth interest in the land in right of her ownership as 
heir to her mother. 

It is apparent that it was under the charge given by 
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the court that the jury found a verdict,'and that upon 
that finding the plaintiff and intervenor recovered the 
judgment that was rendered. The verdict was in terms 
expressed ‘‘ for plaintiff and intervenor.” 

It is evident and incontrovertible, from the charge and 
verdict, as applied to the pleadings filed both by the 
plaintiff and the intervenor, that the jury found upon 
evidence which, at all events, had application to facts 
essential to set aside the sale for fraud, as the plaintiff 
had no other claim or case against the defendants than 
such as arose from a fraudulent sale; and as to the plaint- 
iff, at all events, it is legally certain that the jury found 
that the sale was fraudulent as to the plaintiff. If, now, 
it were true that the intervenor may have introduced 
ample evidence to have entitled her to recover upon a 
ground wholly distinct from that of fraud, viz., upon her 
heirship to her mother, nevertheless the whole charge of 
the court is before us; and the statement of facts in the 
record, whilst not binding upon the intervenor, shows the 
existing fact that there was evidence before the jury re- 
lating to the issue of fraud, and which may have influ- 
enced their verdict as to both plaintiff and intervenor. 
If they found for the intervenor on the same issue as for 
the plaintiff, the same reasons for reversing the judgment, 
of course, apply equally to both. We cannot say from 
the record that they may not have done so. The inter- 
venor’s petition prayed for the same remedies, and 
adopted the allegations made by the plaintiff's petition; 
and unless we are able to say that the jury certainly were 
not influenced to find for the intervenor under the same 
evidence as that which is before us, it follows that the 
erroneous instructions and erroneous judgment in. the 
case must affect both plaintiff and the intervenor. 

Under the cause of action set forth by the intervenor, 
we have determined that under no evidence which could 
have been offered by her was she entitled to recover the 
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land, unless upon the ground of ownership in the land 
itself, in her inheritable right from her mother. The 
record does not enable us to say that the judgment was 
based upon that part of her case; and the record does 
show that she sued upon the same grounds and relied 
upon the same issues as were presented in the plaintiff's 
case, as Weill as upon her alternative claim to the land as 
heir. She also disclaimed relying upon or asking any 
benefit from said alternative prayer, in case the sale was 
held to be fraudulent. The sale was held to be fraudu- 
lent. Under facts like these, whatever may have been 
the evidence, or how satisfactorily soever it might have 
been to establish her right to recover the fourth of the 
land as heir, inasmuch as the verdict and jitdgment 
clearly held the sale to be fraudulent, and decreed that 
the purchaser acquired a title to be held in trust only for 
the plaintiff and the intervenor, it would be only con- 
sistent with the prayer of the intervenor in her petition 
of intervention to construe the verdict and judgment 
which was rendered in her favor to have been based upon 
the same issues on the trial that determined the plaintiff's 
rights. Such being the case, the same reasoning applies 
for a reversal to her as to the plaintiff. Where the action 
of the court in instructing the jury is clearly erroneous 
and calculated to mislead the jury to a wrong result to 
the injury of a party, in order to sustain the judgment 
which follows it, it ought to be clear that such a conse- 
quence did not in fact ensue from the error. This prin- 
ciple has been often applied by the supreme court in the 
reversal of judgments. Held, in Williams v. Conger, 49 
Tex., 583, “that a judgment will be reversed where an 
improper issue has been submitted to the jury, and 
where it cannot be seen from the record but that the jury 
may have found a verdict upon such issue, although the 
verdict upon the law and testimony was correctly found 
upon the merits.” We think the rule quoted above has 
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proper application here. ‘‘If the jury may have been 
misled by an erroneous charge, the judgment will be re- 
versed, although there were other grounds upon which 
they might have based their verdict.” Ponton v. Ballard, 
24 Tex., 619. Wedo not think it is necessary to consider 
the other grounds of error assigned. 

We conclude, upon the whole case, that there was 
error for which the judgment ought to be reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November.16, 1881.] 





JACOB LINN AND WIFE v. C. ARAMBOULD. 
(Case No. 2765.) 


1. FINAL JUDGMENT — APPEAL — JURISDICTION.—In a suit to cancel 
deeds on account of fraud in their procurement, the judgment was 
for the plaintiff, directing a writ of restitution and execution for 
costs, but reciting that inasmuch as a new trial had been granted 
in regard to the issue raised by the pleadings as to the amount of 
the purchase money paid by defendants, the judgment or decree 
cancelling the deeds should be held in abeyance until that issue 
should be determined. Held, 

(1) There could be no final judgment from which an appeal or 
writ of error could be prosecuted, until all the issues as to all the 
parties had been finally adjudicated in the district court. 

(2) No order or decree which does not preclude further proceed- 
ings in the case in the court below can be regarded as final. 

(3) The defendants having prayed for a condemnation and sale of 
the land to satisfy their’claim for purchase money, and that issue 
remaining undisposed of, the judgment was interlocutory, from 
which no appeal could be taken. 

(4) The cause should proceed in the district court as though no 
trial had occurred. 

(5) The district court should allow the case to be reinstated on its 
docket after notice. 


Linn v. ARAMBOULD. [Tyler Term, 
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APPEAL from Bexar. Tried below before the Hon. 
Geo. H. Noonan. 

Suit brought by Concepcion Arambould (the former 
wife of Ignacio Perez, deceased), joined by her present 
husband, Refugio Arambould, in behalf of herself and 
her two minor children, Josefa and Trinidad Perez, by 
her first marriage, against Jacob Linn and wife, to set 
aside conveyances made by Ignacio Perez during his life- 
time, and shortly before his death, of certain parcels of 
land specified in the petition, conveyed to Jacob Linn and 
his wife. The petition also alleged that said Ignacio 
Perez had alike sold, by bill of sale, certain horses and 
cattle to Jacob Linn; all of which sales and conveyances 
plaintiffs alleged were invalid; that they were made 
without consideration, and obtained from said Perez 
through fraud, and by operating upon the fears of Perez, 
who, it is alleged, was at the time imbecile, and wholly 
incapable of making a valid contract. The plaintiffs 
prayed for a cancellation of the deeds, and for $2,500 
damages. The defendants denied specially and generally 
each of the grounds set up by plaintiffs of such invalidity. 
The full merits of the issues formed by the parties need 
not be fully set forth here, in view of the opinion 
expressed as to the jurisdictional question involved in the 
appeal, and the determination of which depends upon 
the construction to be placed upon the proceedings had in 
the district court in asce-taining whether an appeal lies 
to the supreme court from the judgment which has been 
rendered. 

The answer of the defendants alleged the payment by 
them of full value of the property conveyed to them, and 
prayed that in case it should be determined that they had 
acquired no title to the property in controversy, that they 
should have judgment for the several sums paid by them 
to Ignacio Perez for the property, with legal interest from 
the dates of payment, and that the property be decreed 
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to be sold to pay the same, and for such other orders, 
judgments and decrees as may seem necessary, etc. 

The cause was submitted to a jury, and the judge 
charged them as to the law applicable to the issues made 
in the case; the instructions given contemplated a gen- 
eral verdict upon the entire case, and, among other things, 
the jury were instructed that in case they found for the 
plaintiffs, requiring the cancellation of the deeds, in that 
event they are required to find a verdict for the defend- 
ants for such amount as they believed from the evidence 
was paid by Linn and wife to Ignacio Perez, together with 
interest at the rate of eight per cent. from the date of 
the deed. 

The defendants in their answer alleged that before the 
death of Ignacio Perez, whilst he was in need of pecuniary 
aid and a home, that Linn had at great expense provided 
for him by boarding him in his family, and supplying his 
wants, etc., at a cost of from about $1,700 to $2,000. 
They alleged that the parcels of land conveyed to them 
were worth respectively about $1,100, and $200 or $400; 
that said Linn purchased from said Perez about fifteen or 
twenty head of horses, at the price of $15 per head. 

There was evidence tending to establish the fact that 
the defendant Linn had, as alleged, furnished a home to 
Perez, and had boarded him, and otherwise furnished 
him with means and comforts to some extent — to what 
precise amount the testimony does not fully or clearly 
show. Itis to be inferred from the pleadings and the 
evidence, that the defendant Linn relied upon his ad- 
vances to Perez as evidence to show that the amounts 
thus paid, and the advances made for his benefit, entered 
into the consideration of the conveyances made to him 
and his wife of the land and the stock of horses. 

The verdict of the jury was as follows: ‘‘ We, the 
jury, find for the plaintiffs, and think that the stock of 
horses, valued at $350, purchased or got of the plaintiffs, 








614 LINN v. ARAMBOULD. (Tyler Term, 





, Argument for the appellants. 





would compensate the defendants for all the charges and 
claims and interest thereon to date.” 

The judgment of the court proceeds to decree a can- 
cellation of the deeds in the usual form, and concludes as 
follows: 

** Tt is further ordered, adjudged and decreed, that the 
heirs of Ignacio Perez, Jr., deceased, be forever quieted 
in their title in and to the property set forth in said deeds 
of conveyance, and that a writ of restitution be issued, 
placing them in possession of the same, and that they be 
quieted in their possession thereto, and that they have 
and recover of and from the defendants Jacob Linn and 
his wife, Josefa Perez de Linn, all costs in this behalf ex- 
pended, for which execution may issue. But inasmuch 
as there has been a new trial granted to the defendants 
in regard to the issue raised by the pleadings as to the 
amount of the purchase money paid by the defendants to 
Perez, it is ordered that the foregoing decree of cancella- 
tion shall be inoperative and held in abeyancé until such 
time as the issue respecting the purchase money shall 
have been fully and finally adjudicated, and the amount 
so ascertained to be due the defendants for the purchase 
money as aforesaid shall have been paid into court.” 

The order made upon the motion for new trial was to 
the effect that the same is overruled ‘‘as to the verdict 
in favor of plaintiffs as to the incapacity of Ignacio 
Perez, but granted in regard to the question of the ver- 
dict in favor of Jacob Linn, which issue will be retried.” 


Waelder & Upson, for appellants. — We have no hesi- 
tancy in expressing the opinion that the order of the 
court, partially overruling and partially granting appel- 
lants’ motion for a new trial, was erroneous. That the 
entry of the decree in its present form was equally erro- 
neous seems as clear. But the question still recurs, at 
what stage of the proceedings can the defendants have 
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their appeal, and how far would they be debarred by ap- 
parently acquiescing in the first judgment and going 
into the trial of the second issue? As the judgment 
is not strictly an interlocutory order, can this court so 
render its decision now as to settle the question of 
practice without prejudice to the parties, and pass its 
opinion upon the propriety of setting aside a part and 
sustaining another part of a verdict? In other words, 
can the court so dispose of the present record as to re- 
mand the case to the district court for another trial of all 
the issues, so as to secure a final judgment, which will 
settle all questions between the same parties 7 

It is true that ‘‘any judgment or decree, leaving some 
further act to be done by the court before the rights of 
the parties are determined, and not putting an end to the 
action in which it is entered, is interlocutory.” Freeman 
on Judg., p. 9, § 12. ** But,” says the same author, ‘‘ if 
it so completely fixes the rights of the parties that the 
court has nothing further to do in the action, then it is 
final.” Ibid. 

In the case at bar all the rights of the parties are not 
determined. But the plaintiffs pray for a cancellation of 
deeds. This prayer is granted so completely that the 
court has nothing further to do in regard to it. The de- 
cree, it is true, is made conditional, but the question of 
cancellation is so fully passed upon that it cannot be re- 
opened without a reversal of the judgment. 

On the other hand, the answer of the defendants prays 
for reimbursement of money paid in case of cancellation. 
This is a plea in reconvention; and while it is an issue in 
the case, and should be disposed of together with the 
other issue, the court below has seen proper to make it a 
distinct and separate question, raised by the defendants, 
and not in the original action. 

Says the author before quoted: ‘‘Sometimes several 
issues of law and of fact are presented for the consider- 
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ation of the court in the same-suit or proceeding. In 
such case there can be no judgment from which an ap- 
peal may be taken until all the issues are determined.” 


Freeman on Judg., p. 13, § 20, referring to King v. Staf- 
ford, 5 How. Pr., 30; Bentley v. Jones, 4 How. Pr., 335. 
These decisions were, however, made under the New York 
code of practice, and cannot, therefore, control our prac- 
tice under our blended system of law and equity. 

In equitable proceedings — and this is an equitable pro- 
ceeding,— it is more difficult to determine what is a final 
decree. - So we find in Freeman’s work, that ‘‘a decree 
is none the less final because some future orders of the 
court may become necessary to carry it into effect.” Page 
14, § 24, referring to Mills v. Hoag, 7 Paige, 18; Johnson 
v. Everett, 9 Paige, 636; Quackenbush v. Leonard, 10 
Paige, 131; Dickinson v. Codwise, 11 Paige, 189; Stovall 
v. Banks, 10 Wall., 583. 

Merle v. Andrews, + Tex., 200, is more nearly, though 
not altogether, like the case under consideration than 
any of the cases heretofore adjudicated by this court — 
at least so far as we have been able to find. There the 
decree decides the right to property, reserving the adjust- 
ment of accounts for further action. This decree was 
held to be a final judgment. 


Bethel Coopwood, for appellees. 


WaLker, P. J. Com. App.— The defendants having 
appealed, and assigning errors in the record for our con- 
sideration, we must first determine whether the supreme 
court has jurisdiction to entertain this appeal. If she 
judgment rendered by the district court is not a final 
judgment, as has been uniformly held, there does not lie 
an appeal from it. 

The standard of the finality of a judgment was thus 
tersely stated by Justice Smith: ‘‘When the whole of 
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the matter in controversy is disposed of as to all the par- 
ties, then there is a final judgment, and not before, from 
which an appeal or writ of error can be taken.” The 
right of appeal, it is said, is regulated and determined in 
many, perhaps most of the other states, by a similar re- 
quirement, as respects the finality of the judgment com- 
plained against, as that which exists in this state; giving 
rise, therefore, to numerous adjudications illustrative of 
the learning which bears upon the questions involved, and 
affording ample authority from which to deduce sound 
interpretation and proper judicial rules, if meager exposi- 
tions in our own courts required us to look elsewhere for 
light. Our own decisions, however, are numerous on 
this subject, and many of them are cited with approval 
by text-writers, and seem to accord with the views of the 
courts of other states. 

The results of adjudications upon the multiform phases 
which are presented under the application of the general 
rule as to the jurisdictional question under consideration, 
are shown by Mr. Freeman in his treatise on Judg- 
ments, from which liberal references may be made with 
advantage. 

The definitions and tests which he deduces from the 
decided cases are not different, substantially, from those 
adopted by our supreme court. In Hanks v. Thompson, 
5 Tex., 8, Ardrey, special judge, said: ‘‘ A final judgment 
must mean, then, the awarding the judicial consequences 
which the law attaches to the facts, and determines the 
subject matter of controversy between the parties;” 
which definition was quoted with approval by Chief Jus- 
tice Hemphill in West v. Bagley, 12 Tex., 34. The defi- 
nition and test of a final judgment, given by Justice 
Smith, which has been already quoted, if it is more ex- 
plicit, is not materially different in sense or meaning. 

According to Mr. Freeman, ‘‘ An interlocutory decree 
is one made ‘pending the cause, and before a final hear- 
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ing on the merits. <A final decree is one which disposes 
of the cause, either by sending it out of the court before 
a hearing is had on the merits, or after a hearing on the 
merits, decreeing either in favor of or against the prayer 
of the bill.’ But no order or decree which does not pre- 
clude further proceedings in the case in the court below, 
should be considered final.” Freeman on Judgments, 
sec. 29. 

The application of these principles and rules to discrim- 
inate between these two classes of judgments or decrees 
is simpler in cases known as cases at law than to those 
which pertain to chancery jurisdiction and proceedings; 
and the same author remarks in this connection, support- 
ing his propositions with high anthority, ‘‘Owing to 
the number of orders or decrees necessarily entered in a 
suit in equity to furnish all the relief to which the com- 
plainant may be entitled, the courts have been frequently 
obliged to determine which is the final decree. So far as 
any general distinguishing test can be gathered from the 
numerous decisions, it is this: That if, after a decree has 
been entered, no further questions can come before the 
court, except such as are necessary to be determined in 
carrying the decree into effect, the decree is final; other- 
wise it is interlocutory. But an order or decree, made for 
the purpose of carrying a judgment or decree already 
entered into effect, is not a final judgment or decree, and 
cannot be appealed from as such.” 

Under these tests as to the finality of judgments and 
decrees, it will be seen that the cases decided on the ques- 
tion as to whether the judgment is final, or whether it is 
interlocutory, will naturally range themselves into classes 
in which the interlocutory character of the decree will re- 
sult from a partial or incomplete disposition made as to all 
who are parties to the suit; or it may be from the incom- 
plete determination of all the matters which are in con- 
troversy under the pleadings in the case; or it may result 
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from the indecisiveness of the judgment rendered in re- 
spect to the merits of the suit, because of its relating to 
a matter merely collateral to the merits of the subject of 
controversy. In all, and in any of these supposed in- 
stances, there would remain further action by the court 
to be taken, and to be shown by the record, in order to 
settle and determine the whole of the case which was 
instituted for a full and an entire adjudication. Many 
cases in our reports may be cited which illustrate the 
classification above made of the elements which consti- 
tute an interlocutory, and also of its correlative, a final 
judgment. See Green v. Banks, 24 Tex., 522; Moore v. 
Schooner Ann Maria, 11 Tex., 655; Ewing v. Kinnard, 2 
Tex.,163; Hulme v. James, 6 Tex.,242; Wampler v. Walker, 
28 Tex., 598; Boles v. Linthecum, 48 Tex., 220; Scott 
v. Allen, 1 Tex., 508; Davis v. Thomas, 5 Tex., 389; Hipp 
v. Hatchett, 4 Tex., 20; West v. Bagley, 12 Tex., 34; 
Hagood v. Grimes, 24 Tex., 15; Rodriguez v. Trevino, 54 
Tex., 198. 

The essential matters which are thus required to show 
a final judgment—such judgment as will be so regarded 
for the purpose of enabling the supreme court to take 
jurisdiction on appeal,—the judgment must in substance 
show intrinsically, and not inferentially, that the mat- 
ters in the record had been determined in favor of one of 
the litigants, or the rights of the parties in litigation had 
been adjudicated. Therefore a judgment based on a ver- 
dict of a jury rendered for the defendant, ‘*that he 
should recover his costs in that behalf expended,” was 
held in Scott v. Burton, 6 Tex., 322, to be interlocutory 
and not a final judgment. See also Warren v. Schuman, 
5 Tex., 441. 

The principle, or rule, too, which requires the interest 
of all the parties to be disposed of, in order to character- 
ize the judgment as a final one, is applied in this state to \ 
the case where the rights of the intervenor in the suit are 








620 LINN v. ARAMBOULD. [Tyler Term, 





Opinion of the court. 





not disposed of. In Evans wv. Pearre (4th vol. Law Jour- 
nal, p. 333), the court held, where the judgment entered 
showed that the question of priority of right to the pro- 
ceeds of the attached property was left open, to be dis- 
posed of by a further judgment and order of the court, to 
be made in the same case, that it was not a final judg- 
ment to support an appeal by the intervenor; and a mo- 
tion to dismiss the appeal was sustained. And see also 
Stewart v. The State, 42 Tex., 242, where it was held 
that an intervenor could not appeal from a judgment 
dismissing his petition, until final judgment as to rights 
of plaintiff and defendant. 

Where a judgment which is final is rendered, and a 
new trial ¢x toto is granted, of course the status of the 
judgment is that it is interlocutory; the judgment which 
has been rendered goes for nothing so far as concerns any 
availability of that judgment, and the matters originally 
at issue remain to be disposed of by another trial; and if 
the order setting aside the judgment and granting a new 
trial is complained of, the revision of the ruling can only 
be had after the case is finally determined. 

Cases may occur where a judgment which is final when 
rendered, and which therefore fully determines the case, 
yet, being set aside by a grant of a new trial, still, after 
a determination of the suit on a subsequent trial, on an 
appeal taken on the last and the real final judgment, to 
revise the action of the court in setting aside the former 
judgment, the last rendered judgment may be reversed, 
and the action of the court in setting aside the first judg- 
ment avoided by the appropriate reformation to be made 
by the appellate court. In Austin v. Townes, 10 Tex., 31, 
non-suit taken by plaintiff, which was set aside by the 
court; plaintiff permitted to amend his petition; the de- 
fendant, after the case was determined by a trial and final 
judgment rendered, urged as a ground of reversal the 
setting aside the non-suit. Justice Lipscomb, delivering 
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the opinion, while he held that the judge in the action 
taken by him exercised properly a discretion which is 
confided by the law to the court, and which will only be 
revised in cases of abuse in its exercise, intimates that 
where it ought to be revised for such abuse, and justice 
demands it, that the supreme court may overrule the 
decision of the district judge. And in Hughes v. Mad- 
dox, 6 Tex., 90, Justice Lipscomb said: “If the judgment 
in granting a new trial can be revised at all, it cannot 
be done until after a final judgment rendered by the court 
in the case, after a second trial. If the result should be 
unfavorable to the party who had been successful in the 
first, then, in some strong cases, it would be competent for 
this court to revise the correctness of the decision of the 
court in setting aside the first judgment.” 

It is obvious, then, that it is the substance, and not the 
form or the shadow, which is regarded in determining 
whether a judgment is final; that a judgment final in 
form, but which is set aside, either rightly or errone- 
ously, becomes an interlocutory order, which, although it* 
may be the subject of revision at some time or another, 
is not a final judgment and cannot be appealed from. 
Such orders, judgments and decrees belong, then, to that 
class which jeaves still to be determined the merits of the 
‘controversy — the issues involved in the litigation. 

The dissimilarity of the case now before us from the 
class just referred to is marked by the partial quality of 
the decree; first, in respect both to the extent to which the 
new trial is limited, confining it to but one branch of 
the case, and in express terms establishing as fixed and 
conclusive the judgment in its operation upon another 
branch of the case; and secondly, its partial quality in 
regard to its failure to determine in an absolute manner 
that branch of the case which decrees in favor of the 
plaintiffs, and as to which a new trial is refused. 

This state of case involves the inquiry whether this 
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judgment falls within the classification of decrees deemed 
interlocutory, because the rights of all the parties are not 
adjudicated, and also of those which determine incom- 
pletely the entire matter involved, which is presented for 
adjudication. 

Our statute makes no distinction as to proceedings at 
law or in equity, nor does it establish any qualification of 
the rule that the judgment must be final in the one pro- 
ceeding more than in the other, in order to give jurisdic- 
tion. The 25th section of the judiciary act of the United 
States provides ‘‘that a final judgment or decree in any 
suit in the highest courts of law or equity of a state, in 
which a decision of the suit can be had, may in certain 
cases therein specified be re-examined, and reversed or 
affirmed in the supreme court of the United States.” 
Freeman on Judgments, sec. 16. It is probable that, in 
other states besides our own, a like absence of discrim- 
ination is to be observed. In California the legislation on 
the subject seems to be embraced in their code; and judg- 
ing from the language used by Freeman on Judgments, 
sec. 22, I infer that no distinction is made by the terms 
of the law as to final judgments, whether rendered in 
suits at law or in equity. Mr. Freeman remarks in that 
section: ‘‘The courts have experienced considerable diffi- 
culty in determining what, under the code, is a final 
judgment, in proceedings in the nature of suits in equity. 
Some of the decisions do not seem exactly in harmony 
with others.” The author proceeds then to review and 
illustrate by his deductions of principles, the cases in 
which judgments have been held to be final, although 
not being or purporting to be full judgments and decrees 
which adjudicated all the rights of the parties; and he 
also noted several cases of a like kind, in which the judg- 
ments were considered interlocutory. It would be a 
tedious extension of this discussion to introduce here the 
result of this interesting and useful labor of that author; 
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it is sufficient to say that no principle or rule seems to be 
developed in the author’s analysis of the cases to make 
any of the cases there quoted applicable to this. The 
general rules and principles before laid down in this opin- 
ion seem to encounter no qualification or exception under 
the record presented to us, whether the judgment be one 
rendered either at law or in equity. There exist none of 
the special elements here, which make it necessary to 
notice the various rules which seem to be established by 
the cases referred to by Mr. Freeman. The cases of 
Cannon v. Hemphill, 7 Tex., 184; McFarland v. Hall, 17 
Tex., 676; Merle v. Andrews, 4 Tex., 400; Harmon v. 
Bynum, 40 Tex., 324, are examples of similar cases and 
questions to those referred to, and go to show that where 
the rights of the parties are fully adjudicated the finality 
of the judgment is not converted into one merely inter- 
locutory, by connecting it with something further to be 
done, or which may be done; there is nothing in this case 
presenting any such questions. 

Therefore the question is whether the record here can 
stand the test which is laid down as the correct one, to 
determine the finality of the judgment, as follows: ‘‘A 
decree can never be final until the party in whose favor 
it is can obtain some benefit therefrom without again set- 
ting the cause down for further hearing before the court, 
upon the equity reserved upon the coming in and con- 
firmation of the report of the master, to whom a refer- 
ence has been made [here the reference is to a court and 
jury on another trial], to ascertain facts which are abso- 
lutely necessary to be determined before the case can be 
finally disposed of by the court, or which the chancellor 
thinks proper to have ascertained before he grants any 
relief. But if the questions which can arise on the ex- 
ceptions to the master’s report are such as are merely 
incidental to the carrying of the decree into effect, it is 
final.” Citing Johnson v. Everett, 9 Paige, 638; Freeman 
on Judgments, sec. 30. 
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According to the terms of the decree in favor of the 
plaintiffs, the court reserved whatever equity the defend- 
ants had by reason of the purchase money paid by them 
for future hearing. The defendants in their pleading 
prayed the condemnation and sale of the land to satisfy 
their claim for purchase money. The issue remained, 
therefore, notwithstanding the decree adjudging title to 
plaintiffs, whether or not the alleged lien was valid, and 
the lands subject to its enforcement. The plaintiffs, on 
the one hand, could derive no benefit from the decree 
until the future hearing; and, on the other hand, the 
rights of the defendants under their defense had not been 
determined by the decree. The judgment is not final;. 
it does not determine the whole case; it does not dispose 
of all the matters involved in the suit; and it does not 
pretend to ascertain and determine the rights of all the 
parties. The tests established to determine the finality 
of a judgment are not fulfilled. 

A judgment is not divisible. Under the statute but 
one final judgment can be rendered; and where a judg- 
ment was rendered against several defendants sued on a 
promissory note, and a new trial to part of the defend- 
ants was granted, held, that the legal effect of such an 
order was to so far vacate the entire judement as to ren- 
der the issuance of execution thereon invalid: nor is such 
a judgment final, from which an appeal can be taken. 
Long v. Garnett, 45 Tex., 400; citing Martin v. Crow, 28 
Tex., 614; Hulme v. Janes, 6 Tex., 242. 

The suggestion in the brief of counsel for the appel- 
lants, that the court ‘‘ retained the defendants’ plea 7n re- 
convention,” not to ascertain whether he is entitled to 
reimbursement, because, as he says, that question is 
already passed upon by the court; but the plea, counsel 
urge, was retained to ascertain the amount to which the 
defendants are entitled. It is not necessary that we 
should define the character of that defense; we might 
say that it has not appeared to us in the light of a plea in 
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reconvention; it is wanting apparently in the essential 
elements of such a pleading as that is. We shall not 
pause to determine, nor even to closely consider, whether 
it be such a plea or not; the result, under the rules of law 
which we have presented in this opinion, must be the 
same, so far as relates to the question of the jurisdiction 
of the supreme court. Whatever may have been the act- 
ual nature of the defensive issue and plea, it constituted 
the defensive issues relied on by defendants, and it was 
left undetermined by the court, and its adjudication was 
requisite to constitute the judgment appealed from, a final 
judgment. There being no judgment rendered upon the 
verdict of the jury adjudicating all the matters involved 
in the suit, for that reason alone the same was interlocu- 
tory and not final; besides, if it had been, in fact, other- 
wise, a full determination of the merits of the controversy 
as to the rights of all the parties, its final character would 
have been metamorphosed to an ténterlocutory judgment 
in form and in substance by the act of the court in grant- 
ing a new trial as to that part of the case which related 
to the defense referred to in the decree, and reserving as 
consummate the decree in favor of the plaintiffs. To 
what extent, if any, the decree thus attempted to be pre- 
served intact, as a conclusive decree in favor of the 
plaintiffs, as to the title of the land, may be recognized as 
binding on another trial, need not be determined; indeed, 
the supreme court, for want of jurisdiction, can give no 
authoritative direction to another trial of the case. As 
counsel for both parties express in their briefs their wish 
for an expression from the supreme court on the future 
status of the case, and proceedings to be had, we will say 
that, in our view, proper practice requires that a trial 
should be had in the same way as if it had not heretofore 
been tried; and further, we do not regard the judgment 
as it stands after the dismissal of this appeal as such an 
one as will warrant its enforcement by execution or other 
VoL. LV — 40 ; 
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process until further proceedings shall be had in the dis- 
trict court. The condition of the case may be somewhat 
assimilated to a mistrial. Several years have elapsed 
since the trial, during which period the case properly 
belonged to the jurisdiction of the district court; and 
under the peculiar facts of the case, the district court 
might, we think, with justice allow the cause to be re- 
docketed if necessary, and to hear the same on its merits, 
under such requirement of notice to be given of motion 
to docket the case as may be proper. 

We conclude that this appeal must be dismissed for 
want of jurisdiction to entertain it. 

DISMISSED. 
[Opinion rendered October 7, 1881.] 





J. M. Linpsay v. E. S. JAFFRAY ET AL. 


(Case No. 4236.) 


1. TRESPASS TO TRY TITLE— EQUITABLE TITLE — LAND CERTIFICATE.— 
Land was patented in the name of a patentee who had died thirty 
years before. Thirteen years before the patent assued the heirs of 
the patentee sold the certificate by virtue of which the land was 
patented through an agent to an unknown party. In trespass to 
try title, brought by those claiming under transfers of the certifi- 
cate, subsequent to the sale by the heirs, but who were unable to 
connect themselves with the original unknown vendee of the heirs, 
and against a defendant who claimed under quit-claim deeds made 
by the heirs after suit began, held, 

(1) It was not necessary to the validity of the sale by the heirs 
that it should have been in writing. 

(2) The possession and apparent ownership of the certificate being 
shown in the vendor of the plaintiff, in the absence of evidence 
connecting the defendant with an outstanding equitable title, de- 
rived by purchase through the party to whom the heirs first sold, 
such equitable title cannot be available as a defense. 

2. JURISDICTION.— When the authority of a court is exercised by the 
rendition of judgment, and the judgment is satisfied, its authority 
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is exhausted, and all proceedings afterwards had by it without 
notice to those who acquired interests under it, are absolutely 
void. 

3. DEPOSITIONS — PRACTICE.— Whilst it is true that notice must be given 
in writing and before trial of objections to a deposition, that an 
interrogatory had not been fully answered, a different rule prevails 
when the objection is that the answer of the witness pertains to 
matters about which he had not been questioned; in the latter case 
the objection may be made orally on the trial. 

4. PRACTICE.— A judgment rendered after trial without the interven- 
tion of a jury will not be reversed because improper evidence was 
heard by the judge. 

5. EVIDENCE.— When a suit is brought in a firm nam& and the indi- 
viduals composing that firm are stated in the petition, no necessity 
exists for proving who compose the firm, unless the partnership be 
denied under oath. 

6. PROBATE SALE — RIGHTS OF PURCHASER UNDER IT.— Land was pur- 
chased under an order of the probate court having jurisdiction; the 
sale was confirmed, purchase money paid, and deed executed; after- 
wards, under order of the district court, exercising probate juris- 
diction, the same land was again sold to one having no knowledge 
of the previous sale, and the deed of the first purchaser was not 
recorded in the county where the land was situated at the time the 
second sale was made. Held, 

(1) The title of the first purchaser was not affected by the want 
of notice in him who purchased at the second sale, after the author- 
ity of the court in selling the property had been exhausted in 
ordering and confirming the first sale. 

(2) The title was in the first purchaser. 

7. MIisTAKE—FAcT CAsE.—See latter portion of opinion for facts 
under which it was held that an order of sale by the probate court 
describing land as situated in one county, when in fact it was in 
another, was so corrected by other portions of the order and in- 
ventory as to render the mistake evident, and make proper (there 
being no other objections) the order of confirmation. 


APPEAL from Cooke. Tried below before H. E. El- 
dridge, special judge. 

Suit in trespass to try title brought in the district court 
of Cooke county, April 9, 1879, by the appellees against 
appellant. In their petition, appellees alleged that they 
were the joint owners of an undivided interest of nine 
hundred acres out of two surveys in the name of William 
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Moore in Cooke county, the first containing one thousand 
one hundred and thirty-five acres and the other two hun- 
dred and six acres, and that appellant owned the remain- 
der of surveys, but had ousted appellees therefrom, ete. 
Appellant answered by pleas of not guilty and limitation 
of five years. The suit was tried by the court without a 
jury, and judgment rendered in favor of appellees for an 
undivided interest of six hundred and forty-one acres out 
of the surveys, and commissioners appointed to partition 
the land by gllotting six hundred and forty-one acres of 
the same to appellees and the balance to appellant. From 
this judgment appellant appealed. A statement of facts 
was filed, and in addition to this the judge, in accordance 
with the statute, stated the conclusions of law and fact 
found by him, and these were excepted to by appellant, 
and complained of in a motion for a new trial. 

The appellant relied upon the second, third, fourth, 
fifth, sixth, ninth and tenth grounds specified in the 
assignment of errors. , 

The plaintiffs claimed title under sale and deed, made 
to them by the administrator of the estate of C. A. 
Bulkley on the 4th day of January, 1870. The defendant 
purchased the same land, at a like administrator’s sale, 
under order of the same probate court, as the property of 
the same estate, at a subsequent period, viz., in Decem- 
ber, 1871. The plaintiff introduced the evidence of the 
defendant’s purchase in connection with his own evidence 
of title, in order to establish the fact that their titles, re- 
spectively, were derived from the same common source. 
The defendant introduced record evidence of the probate 
court of Grimes county, showing regular proceedings of 
the sale to him, and an order confirming it, and admitted 
his possession of the land in dispute. 

It was proved that the land was patented to William 
Moore on the 26th day of February, 1872 (who died in 
the year 1842), by virtue of a duplicate certificate, unlo- 
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cated balance of said Moore’s headright certificate. Mrs. 
Morse and Mrs. Rudd are his daughters and only heirs; 
they conveyed by quit-claim deeds the land in controversy 
to the defendant, after the institution of this suit and 
before the filing of the answer. The court, in its finding 
upon the facts, determined from the evidence that the 
heirs sold in the year 1859 the certificate by virtue of 
which the land was patented, through their agent, Shackle- 
ford; that C. A. Bulkley in his life-time derived title to 
the land under a conveyance to him by deed from E. 
Terry, dated 9th of March, 1863; that he had owned the 
certificate under which the land was located and sur- 
veyed, by a chain of transfers thereof, as follows: from 
C. A. Bulkley to Lewis Moody; from Moody to Ephraim 
Terry; which transfers were made sometime during the 
years 1857 to 1860. Terry conveyed the land to Bulkley 
in 1863. The court found that ‘“‘the evidence was not 
sufficient to prove the original transfer of the certificate 
from the heirs of William Moore to Bulkley.” 

The plaintiffs (appellees), as has been stated, acquired 
their title by purchase in 1870 at a sale ordered by the 
probate court of Grimes county in the matter of the es- 
tate of C. A. Bulkley. The order of sale directed the 
sale of about sixty thousand acres of land situated in 
different counties, among which certain land was described 
as follows: 

“Fannin County, TEXAS. 

‘*Nine hundred acres of land, deed of E. Terry for 
about one thousand six hundred acres, except seven hun- 
dred acres for locating, leaving as above nine hundred 
acres. Deed dated March 9, 1863, recorded May 21, 1863.” 

In the report of sale the lands were described in the 
same way, and were expressly stated to be in Fannin 
county. In the decree of confirmation the lands were not 
described, except by reference to the report of the sale. 
In the administrator’s deed, however, the land was de- 








































LINDSAY V. JAFFRAY. (Tyler Term, 





Argument for the appellant. 








scribed as being in Cooke county, but the deed was not 
filed for registration in Cooke county till the 3d day of 
February, 1875. Afterwards, in the year 1871, the district 
court of Grimes county, in the matter of the estate of 
Bulkley, ordered the sale of certain lands as the property 
of that estate, including the lands in dispute, and at the 
sale made under this order, which took place on the first 
Tuesday in December 1871, appellant became the pur- 
chaser, at an average price of about seventeen cents per 
acre. This sale was confirmed, and on the 5th day of 
March, 1872, the administrator, upon the payment of the 
purchase money, executed to appellant a deed in due form. 
Appellant proved, and the court so found, that at the time 
he bought and paid for the land in dispute, he did not 
know that the same had been previously sold, or that ap- 
pellees had any claim thereto. The court further held 
that the land sold to appellees, and the land afterwards 
sold to appellant, was the same, and gave judgment in 
favor of appellees. : 

The land is situated, not in Fannin county, Texas, but 
in Cooke county, Texas. 

The other facts, so far as they need to be stated, are 
given in the opinion. 

The errors assigned mainly involve the question whether 
the court erred in rendering the judgment for the plaint- 
iffs upon the facts as found. 


W. O. Davis, for appellant. 

I. By virtue of the quit-claim deeds from Mrs. Morse 
and Mrs. Rudd, appellant acquired at least the legal title 
to the land in dispute, which gave him the right to hold 
the same as against every one except the equitable or 
real owner. Shields v. Hunt, 45 Tex., 427; Fitch v. 
Boyer, 51 Tex., 348. 

If. Appellant haying proved a regular chain of title 
from William Moore, the grantee of the land in dispute, 
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down to himself, the burden was upon appellees to prove 
either an older legal title or that they were the equitable 
owners. Shields v. Hunt, 45 Tex., 427; Fitch v. Boyer, 
51 Tex., 348; Keys v. Mason, 44 Tex., 143. 

Ill. There was no proof that appellees were partners 
at the date of the deed, or at the date of the suit or at 
any other time. R. 8., arts. 4786, 4792; Blair-v. Cis- 
neros, 10 Tex., 40. 

IV. The court erred in not holding the sale to E. 8. 
Jaffray & Co. void for uncertainty and error in descrip- 
tion of the land attempted to be sold. Wofford v. 
McKinna, 23 Tex., 44; Norris v. Hunt, 51 Tex., 612; 
Rorer on Jud. Sales, secs. 500, 883; Freeman on Execu- 
tions, secs. 281, 330, 


V. The court erred in directing partition of the land. 
C. C. & C. L. Potter, for appellee. 


Waker, P. J. Com. App.—The questions presented 
under the assignment of errors which relate to the merits 
of the titles under which the plaintiffs and the defendant 
respectively claim, involve a comparison of that one 
which was acquired by the plaintiffs at the administrator’s 
sale which was first made, with each of the two separate 
and distinct titles under which the defendant claims; one 
of which is derived from the heirs of the original grantee 
from the government, and the other is from the adminis- 
trator of the same estate under which the plaintiff claims, 
by virtue of a sale subsequently made. 

If the defendant can successfully maintain that the 
title he derived from the heirs is a valid conveyance of 
the rights vested in them to the certificate by inheritance, 
and that when they conveyed to him they were, at that 
time, still the owners of said interest, he would have 
established, at least prima facie, a perfect title in himself 
from the sovereignty of the soil, through a consecutive 
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chain of title; it would be superior to any which could be 
derived from Bulkley’s administrator. 

The court found on the facts that the transfers of the 
certificate, made between the years 1857 and 1860, taken 
in connection with the entire testimony which related to 
the subiect, was not sufficient to establish the existence 
of a transfer of the certificate made by the heirs of Will- 
iam Moore to C. A. Bulkley. From which finding it 
follows that the better title may possibly have been out- 
standing in the heirs from whom defendant claims under 
their quit-claim deeds, unless they or their ancestor had 
sold the certificate before they made said deeds to the 
defendant. 

If, however, they had, prior to that time, conveved or 
transferred it to another, the defendant could have de- 
rived no title under their quit-claim deeds to lands in 
which they had no interest. The conclusion of law by 
the court, upon the evidence which was before him, was 
as follows: ‘‘No title passed to the defendant, J. M. 
Lindsay, to the land in controversy by virtue of the quit- 
claim deeds from Mrs. Morse and husband, and Mrs. Rudd 
and husband to defendant, because they had no title to 
convey to him, having sold their interest in the certificate 
in 1859, by virtue of which said land was located.” 

Although the judge who tried the case found upon the 
facts that there was no sufficient evidence to prove a 
transfer of the certificate from the original grantee or 
his heirs to Bulkley, he distinctly found, nevertheless, 
that those heirs did, in the year 185%, sell the land certifi- 
cate, through their agent, John Shackleford, to some 
person who is unknown to them. The heirs referred to 
were witnesses, and testified to that fact explicitly. Their 
conveyance by quit-claim deeds to the defendant was 
made in the year 1879—twenty years subsequently. 
They were introduced by the defendant as witnesses in 
his behalf. There was testimony tending to corroborate 
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theirs. Terry testified directly, indeed, that when he 
wught the certificate it was accompanied by a written 
cranster from C. A. Bulkley to Moody, and by one from 
Wm. Moore or his heirs to C. A. Bulkley; and also that 
he remembers that he thought the chain of title to the 
certilicate was perfect. 

Lewis Moody testified that when he bought the certifi- 


+ 


cate it Was accompanied with a written transfer from 





some one to Bulkley, but did not remember who it was. 

The finding of the court was well supported by the evi- 
dence. It appeared clearly, and without contradiction, 
that Mrs. Morse and Mrs. Rudd did sell the land certifi- 
cate to some person; and the evidence allows the sugges- 
tion at all events, without contradicting the testimony of 
E. Terry, that they may have transferred the certificate 
by written assignment in blank (a mode of transfer of 
land certificate not uncommon at that day), which might 
be filled with the name of the holder or ptrchaser. But 
whether Bulkley did in fact have an assignment in writ- 
ing from the grantee or his heirs, or not, or whether he 
had even a transfer of the certificate by a parol contract 
without writing from them, or either of them, or nct, 
does not affect the legal result. The court found that the 
heirs had sold, and had no remaining interest in the land 
to release or convey, when the defendant acquired quit- 
claim deeds from them. 

Their long acquiescence strongly tends to confirm the 
idea that the sale made by Shackleford was a valid one. It 
was not necessary to its validity that it should have been 
made in writing. Cox v. Bray, 28 Tex., 247. 

The defendant has therefore failed to establish in him- 
self a title older and superior to that of Bulkley; nor 
does the evidence prove an outstanding title in a third 
person to the land superior to that held by Bulkley’s es- 
tate. After the sale of the certificate by Shackleford, as 
agent, to some unknown person, the intermediate owners, 
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if such existed, are not discovered by the evidence; and the 
possession and apparent ownership of the certificate is 
found in C. A. Bulkley, in whose estate, therefore, the 
equitable title to the land seemed to be vested at the time 
of his death, unless some prior assignee of the certificate 
under the sale by Shackleford, as agent, may be supposed 
to have owned it. The proof failing to indicate any such 
supposable owner, it cannot certainly be said that there is 
any evidence of the real existence of such outstanding 
equitable title. 

The patent to the land having issued to the original 
grantee, the supposed outstanding title, if such there is, 
must, of necessity, consist of the equitable title; and the 
defendant does not show himself to be connected with it, 
and in such case he cannot plead it in his defense. John- 
son v. Timmons, 50 Tex., 521; Shields v? Hunt, 45 Tex., 
425. **The court will not, in order to defeat a recovery, 
regard a possible although doubtful equity in a third 
party.” Portis v. Hill, 30 Tex., 529. 

There being proof of a sale of the certificate by the 
sole heirs; the certificate being personal property, and 
the subject of sale, without the necessity of a written 
assignment, in order to pass the title, the possession and 
claim of it under transfers in writing from persons hold- 
ing it under like claim would not be inconsistent with 
the supposition that there existed no other true owner of it 
than the person who claimed it and held it under the trans- 
fers which were in evidence; and hence it is plain that 
no outstanding superior title was shown by the defend- 
ant. See the case of Keyes v. H. & G. N. R. R. Co., 50 
Tex., 170. 

The further comparison of the titles relied upon by the 
parties narrows the inquiry to the question whether, as 
between the two administrators’ deeds, under which the 
parties respectfully claim, the junior one can prevail over 
that one which, although senior to it, was yet not re- 
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corded at the date of the second sale, at which the 
d-fendant purchased, for value, and without actual notice 
of the prior sale of the land to the plaintiffs. 

The plaintiffs purchased the land in 1870 from the ad- 
nunistrator of C. A. Bulkley, at a sale made in obedience 
io an order of the probate court of Grimes county, where 
the estate was administered; the sale was confirmed by 
that court, the purchase money paid, and administrator's 
deed made to the purchasers. Afterwards, in 1571, the 
district court of Grimes county, then exercising probate 
jurisdiction in the matter of the estate of said Bulkley, 
ordered the same land to be sold, which was done, and 
the defendant purchased and paid for it; andthe sale was 
confirmed and deed made tohim. The defendant did not 
have any knowledge of the previous sale, nor was the 
plaintiffs’ deed recorded in the county where the land 
situated. The court held, as a conclusion of law upon 
the facts, that the defendant could not be an innocent 
purchaser of the land, the records of the estate showing 
that the land had been previously sold to E. S. Jaffray & 
Co., which amounted to constructive notice to him of the 
purchase; consequently ignorance in facts on his part of 
the prior sale will not avail him. The appellant assigns 
this conclusion of law as error. 

Upon these facts, in transactions between vendors who 
convey in their own right of ownership, under the well 
settled interpretation of our statutes of conveyances and 
registration, the defendant would acquire a valid title as 
against that of the plaintiffs. Whether conveyances of 
land, made by decree of the probate court exercising 
jurisdiction over the estates of deceased persons, are gov- 
erned by these same rules of law in all cases, is presented 
here as the question to be determined. 

The abstract equity and justice applicable to both the 
instances supposed may be the same, so far as concerns 
the innocent purchaser; yet, if a sale made, and a con- 
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veyance under it, in any case, is for any reason an abso- 
lute nullity, no right to the land thus pretended to be 
conveyed can be derived by the vendee irrespective of con- 
siderations relating to a prior or a conveyance of the land 
to another person. 

This principle is applicable to the case which is now 
under consideration. The land was wholly withdrawn, 
and in every respect exempt from the jurisdiction of all 
probate courts. The plaintiffs held and owned it by a 
perfect title, and neither the probate court or the district 
court of Grimes county exercising in 1871 probate juris- 
diction, possessed any jurisdiction whatever over the 
plaintiffs’ estate in property; the circumstance that they 
had derived their title to the land through the action of 
that court whilst the property in controversy was subject 
to its jurisdiction, does not in any wise tend to protract 
or continue its right to affect its actual owner acquiring 
it by a valid judicial sale, by means of an attempted ex- 
ercise of control or jurisdiction concerning it. If the sale 
was a valid sale, one which divested both the heirs and 
creditors of the deceased C. A. Bulkley of any further 
claim upon it through the probate jurisdiction of the dis- 
trict court, it must result that any order made afterwards 
to sell the same land would not have the support of a 
rightful jurisdiction. If, under any supposable case, it 
could be admissible to order again the sale of the land, 
whereby to affect the rights of the purchasers, notice to 
them would have to be given, before they could be in- 
jured in them by such proceedings. They could not be 
bound by adecree of court depriving them of their prop- 
erty, except under ‘‘ due process of law.” From the case 
stated, under the findings of the court, and as appears, 
too, from the evidence, the district court exercising pro- 
bate jurisdiction did not have jurisdiction over this land; 
it had been wholly expended and exhausted when the 
title to the property had been lawfully transferred by its 
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own formal and conclusive decree, from the estate of 
Bulkley to a purchaser of it. 

Withers v. Patterson, 26 Tex., 500, is cited by the 
appellee’s counsel in support of the proposition that 
the court did not have jurisdiction to order the second 
sale. That case decides that where the court’s juris- 
diction to administer the estate has been exhausted 
by the closing of the estate, and the administration 
at an end, before the grant of letters to another ad- 
ministrator, that any sale made under the last named 
administration would confer no title; the court having no 
jurisdiction to grant adininisiration. Justice Bell, in the 
opinion which he delivered, discussed the reasons and 
foundation upon which he rested his deductions, and 
among other supposed cases taken to illustrate the inva- 
lidity of a title derived through a sale made and confirmed 
by the orders of a probate court which possessed no 
jurisdiction over the subject matter to which the order 
related, instanced the precise facts which the question 
under discussion involves; and upon the case which he 
thus supposed, expressed the opinion that the second sale 
would manifestly convey no title to the purchaser (to 
quote his language), ‘‘ simply because the court had no 
power to order the sale at which he purchased. The land 
did not belong to the estate. The power of the court to 
order the sale of the land had been exercised and ex- 
hausted. Yet C. (the purchaser at the second sale) may 
have been entirely ignorant of all this, and, independent 
of the former proceedings of the court, would be able to 
exhibit a good title in himself. But when the former 
proceedings of the court are shown, then it is manifest 
that C.’s title or claim of title is an absolute nullity; and 
this, not because C. was chargeable with notice of B.’s 
title, but because of a total want of power in the court to 
make the second order of sale. Whenever there is a want 
of power in the court, its act is a nullity, no more and no 
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less in one case than in every other, and without regard 
to the particular facts and circumstances.” Withers v. 
Patterson, 26 Tex., 501. 

The views above expressed by Justice Bell, although 
not authoritative as being the opinion of the court in that 
case, because not essential to its determination, are, 
nevertheless, as we conceive, indisputably correct. 

This doctrine which was applied in Withers v. Patter- 
son has been otherwise applied to administrators’ sales 
made under orders of the probate court, where the want 
of jurisdiction to make them arose from grounds differ- 
ent from that in Withers v. Patterson. Wardrup v. 
Jones, 23 Tex., 494; Harrison v. Graves, 26 Tex., 579. 
It is, indeed, but fundamental law, applicable to all judi- 
cial sales, that, wanting the authority of an order or 
judgment of a court possessing jurisdiction over the sub- 
ject matter, no title is conveyed under them. And where 
the judgment is rendered by a court having jurisdiction 
to render it, whenever the judgment is satisfied the pre- 
ponderance of authority, according to Mr. Freeman, is that 
all proceedings taken subsequently to the satisfaction are 
absolutely void. Freeman or. Executions, sec. 19. ‘* The 
purchaser, under a power, is chargeable with notice if 
the power does not exist, and purchases at his peril.” 
Id., citing Craft v. Merrill, 14 N. Y., 456. It is not suffi- 
cient that the judgment on which execution issues 
appears to be final and is perfect in form. It must, at 
least, be so far valid as to be impregnable to collateral 
attack. Freeman on Executions, sec. 20. ‘* A void judg- 
ment is in legal effect no judgment. . . . A pur- 
chaser at a sale by virtue of its authority finds himself 
without title and without redress.” Freeman on Judg- 
ments, sec. 117. 

In these various instances where judicial sales may be 
made under apparent authority, and of seeming legal 
sanction, and the purchase is innocently made in igno- 
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rance of the invalid and insufficient authority under which 
they in fact are made, it is seen that the consequences 
which result from them are attributed to the same cause 
which Justice Bell assigns to the invalidity of a second 
sale of the same property, made by a probate court — the 
want of authority to order it to be made; regardless of 
all circumstances of diligence and care or the want of it; 
notice or the want of it; or of good faith, and the pay- 
ment of the purchase money by the purchaser. 

The fifth ground of error is to the admission, over the 
objections of the appellant, of the answers of Mrs. Morse 
to the tenth cross-interrogatory of the plaintiffs, contained 
in her depositions. The question asked did not require 
the answer which she made, to the effect that she and her 
sister, Mrs. Rudd, had sold the certificate by virtue of 
which the land in controversy was located. The objection 
was made verbally, and was overruled because it was not 
made in writing, and notice given before trial. The cor- 
rectness of this ruling cannot be sustained upon the 
ground stated by the court. The case of Scott v. Delk, 
l4 Tex., 341, does not apply; the question here is wholly 
different from that presented by an objection that a cross- 
interrogatory had not been fully answered, as was the 
point in that case, where it was held necessary that such 
an objection must be in writing, and before the trial. The 
defendant did not object to the failure of the witness to 
answer concerning all that she was asked, but the objec- 
tion was, in effect, that her answer related to that con- 
cerning which the witness had not been interrogated. 

There was, however, evidence sufficient without the 
testimony excepted to, to support the judgment which 
was rendered. If the evidence is merely cumulative, and 
there is sufficient evidence without it to support the ver- 
dict of a jury, a new trial will not be granted. ‘‘ A judg- 
ment will not be reversed on account of the improper 
admission of testimony, when the other facts in evidence 
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and the legal presumptions are sufficient to sustain the 
verdict.” Daily v. Starr, 26 Tex., 562. 

This case having been tried before the court without a 
jury, the rule applies, that, when there is sufficient com- 
petent evidence to sustain the judgment, it will not be 
reversed on account of the erroneous admission of evi- 
dence. Clayton v. McKinnon, 54 Tex., 206; Melton v. 
Cobb, 21 Tex., 539; Beaty v. Whitaker, 23 Tex., 526; 
Smith v. Hughes, 23 Tex., 248. If the testimony objected 
to, and which was admitted, be disregarded, it does not 
appear that the judgment was manifestly erroneous, 
which must appear where the cause has been submitted 
to the court without a jury, to warrant a reversal. ‘* To 
authorize a reversal in such case, it is not sufficient that 
the evidence admits of a different conclusion from that at 
which the court arrived; nor that some of the reasons 
assigned for its decree by the court below may not be 
sustained by the evidence, or may be contrary to the 
weight of the evidence.” Bird v. Pace, 26 Tex., 487. We 
do not, therefore, think that this ground of error is well 
taken for the reversal of the judgment. 

The eighth assignment of error is as follows: ‘‘ The court 
erred in finding for plaintiffs, there being no proof that 
plaintiffs composed the firm of E. 8. Jaffray & Co. at the 
time of the commencement of this suit, or at the date of 
the deed from C. S. Taliaferro, administrator, etc., to E. 
S. Jaffray and Co.” 

In the report of sale made in 1870, through which ap- 
pellees claim the land in dispute, said land was reported 
as sold to “ E. 8. Jaffray & Co.” In the deed made pur- 
suant to said sale, said land was conveyed to ‘‘E. S. 
Jaffray & Co.” In the decree of confirmation the name 
of the purchaser was not given. Appellees’ petition 
wasas follows: ‘‘ Petition of E. S. Jaffray, John W. Bar- 
row, Robert Hutcherson, E. M. Barrow, William P. 
Jaffray and Howard §S. Jaffray, who reside in the city 
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and state of New York, and who are traders under the 
firm name and style of E. S. Jaffray & Co., complaining 
of J. M. Lindsay, who resides in Cooke county, Texas, 
would with respect show to the court that heretofore, to 
wit, on the 5th day of March, 1872, these petitioners 
were and are still the joint owners and were lawfully 
seized and possessed of an undivided interest of nine hun- 
dred acres in and to the two following surveys of land,” 
etc. 

Appellant’s pleas were not guilty and limitation of five 
years. 

There was no proof that appellees were partners at the 
date ot the deed, or at the date of the suit, or at any other 
time. 

The conveyance to “E. §. Jaffray & Co.” had the 
effect to vest the legal title in E. 8. Jaffray, in trust for 
the partners composing that firm. 1 Washburne on Real 
Prop., p. 574; McGuire v. Ramsay, 4 Eng. (Ark.), 518; 
Moreau v. Safferaus, 3 Sneed, 595. The equitable owner- 
ship was therefore in the plaintiffs as members of the 
firm,‘and they had a right to sue for the recovery of the 
land. Deriving their title, however, through a deed to 
the partnership, it was necessary for them to prove upon 
the trial that they were the members of the firm to 
whom the deed was made, unless they are relieved from 
that necessity by the provisions of article 1265, subdivision 
sixth of the Revised Statutes, which requires a denial of 
the partnership as alleged in the petition to be made under 
oath. We think a fair construction of that article does 
dispense with the necessity of making that proof, and 
that the partnership not being denied under oath, it is to 
be taken as proved as alleged. 

The ninth ground of errer is that the court erred in 
not holding the sale to E. S. Jaffray & Co. void for un- 
certainty and error in description of the land. The order 


indicates that the land was situate in Fannin county, and 
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whereas, in truth, it was in Cooke. No other error is 
observed except this. The land is identified in the 
order by describing it as land which was deeded to 
the intestate by E. Terry; the order describing the tract 
by amount or number of acres conveyed, the date of the 
deed, and the statement that the deed was recorded May 
21, 1863. The deed referred to was in evidence; it showed 
the land to be in Cooke county, and the description of 
the land corresponded in every particular with the order 
of sale, except as to the county. The evidence showed 
that the land was inventoried on the 9th of January, 
1867, describing the land as being in Cooke county, deeded 
from E. Terry, and describing it otherwise precisely as 
described in the order. Evidently there was a plain, pal- 
pable mistake in the heading of the order, ‘* Fannin 
county, Texas;” a mistake which the inventory explained 
and corrected, and which the recitals in the order, vefer- 
ring to Terry’s deed of record, also corrected with abso- 
lute certainty. The mistake thus made by misdirection 
merely, really, as to where the land was situated, clearly 
did not render it impossible to ascertain whether its local 
ity could be truly ascertained through the description of 
its identity as contained in the order when considered as 
an entirety. 

The order of the court confirming the sale described it 
as lying in Cooke, the true and proper county. The deed 
to E. 8. Jaffray & Co. alike thus described it. The dis- 
crepancies upon which this ground of error relies do not 
show that the description given in the order of sale was 
such that it either in fact described other and different 
land than that deeded by Terry, or that it was so contra- 
dictory in the description that its identity could not be 
definitely ascertained, and, consequently, the order was 
not void for the reason urged by the appellant. 

The tenth ground assigned as error is that the court 
erred in directing the partition of the land in dispute 
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between plaintiffs and defendant and in appointing 
commissioners. 

The title of appellees was as set forth in the statement 
under the ninth assignment, and the court found for 
the appellees an undivided interest of six hundred and 
forty-one acres in the two surveys set forth in their peti- 
tion, which was the amount of said surveys less the 
seven hundred acres, locative interest. The court also 
appointed commissioners, and directed them to partition 
said land by allotting to appellees six hundred and forty- 
one acres of the same and allotting to appellant the 
remainder. 

It is urged in support of this assignment that there 
was no proof that the defendant owned said locative in- 
terest, and so far as the record shows it still belongs to 
Whaley, and that neither Whaley nor any one claiming 
through him was a party to the suit; citing Freeman on 
Co-tenancy and Partition, sec. 463. 

No interest in any of the tracts of land in controversy 
appearing to be owned by the defendant, and there being 
no other party to this suit with whom partition can be 
made, the court erred in ordering it to be made, and the 
judgment ought to be reformed so as to set aside so much 
of the decree as relates to such partition; and we con- 
clude, upon the whole case, that in all other respects the 
judgment ought to be affirmed. 


AFFIRMED (except as to partition). 


[Opinion delivered November 21, 1881.] 
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HENRY STEWART V. HEIDENHEIMER BROS. 
(Case No. 1118.) 


1. ATTACHMENT — VARIANCE.— An affidavit for attachment stated the 
amount of the debt, which was three dollars less than the amount 
stated in the petition, which was not verified by affidavit; the 
amount stated in the affidavit corresponded with the amount stated 
in the writ which was issued. Held, that the variance was not 
fatal. 

2. APPEAL— AFFIDAVIT IN FORMA PAUPERIS.— Appellant made _ his 
affidavit before the county judge of the county in which judgment 
in the district court had been rendered against him, that he was 
unable to pay the costs which had accrued in the district court, and 
which might thereafter accrue in the supreme court in the prosecu- 
tion of his appeal; the affidavit did not state an inability to pay any 
part of the costs less than the whole. This affidavit was, nine days 
after the term of the district court adjourned, filed in the district 
court. Six months thereafter, in a contest between the parties in 
the county court over the truth of the affidavit, it was adjudged 
that appellant had sufficient means to have given bond for costs. 
On motion to dismiss the appeal, held, 

(1) The affidavit was sufficient. 

(2) That the affidavit was made, and filed without notice, to the 
opposing party, constituted no cause for dismissing the appeal. 

(3) The affidavit having been filed in ample time for a contest in- 
volving its truth to have been made before the time expired for 
perfecting the appeal, the contest should have begun at that time. 

(4) An affidavit in forma pauperis that affiant is unable to pay 
the costs, etc., without adding ‘‘or any part thereof,” is sufficient. 


APppEAL from Henderson. Tried below before the Hon. 
A. J. Booty. 

Article 1401 of the Revised Statutes provides, ‘‘ Where 
the appellant or plaintiff in error is unable to pay the 
costs of appeal, or give security therefor, he shall never- 
theless be entitled to prosecute his appeal; but in order to 
do so, he shall be required to make strict proof of his in- 
ability to pay the costs, or any part thereof. Such proof 
shall be made before the county judge of the county 
where such party resides, or before the court trying the 











1881.] STEWART V. HEIDENHEIMER. 645 





Statement of the case. 





case, and shall consist of the affidavit of said party stat- 
ing his inability to pay the costs, which affidavit may be 
contested by any officer of the court or party to the suit, 
whereupon it shall be the duty of the court trying the 
case, if in session, or the county judge of the county in 
which the suit is pending, to hear evidence, and to deter- 
mine the right of the party under this act to his appeal.” 

Nine days after the adjournment of the term of the 
district court at which the judgment here appealed from 
was rendered, the appellant made his oath zn forma pau- 
peris as referred to in the opinion. 

On November 18, 1881, counsel for appellees filed in the 
supreme court his motion to dismiss the appeal: 

1. Because appellant did not give bond with security 
under the statute. 

2. Because no notice was given to appellee, or officers 
of the court, of such affidavit; that the proceeding was 
ex parte, and not such as to authorize the appeal. 

8. Because the affidavit was untrue, as shown by an 
exhibit attached to the motion. 

The exhibit referred to was a certified transcript of a 
judgment of the county court of Rusk county, rendered 
September 21, 1881, more than six months after trial, 
and making of the oath of inability to give cost bond. 
The judgment shows that the parties to this cause ap- 
peared by attorneys, and adjudges that the affidavit made 
by Stewart was not true; that he had sufficient means to 
give bond for costs to perfect his appeal, and “‘that he 
take nothing by his affidavit heretofore made to perfect 
his appeal,” etc. 

A statement of the matters in controversy, or of the 
facts in evidence, is unnecessary in view of the opinion. 


Drury Field, for appellant. 


N. G. Bagley, for appellee. 
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GouLD, Cuter Justice.— This was an attachment suit 
on an account, and resulted in a judgment against the 
defendant Stewart, rendered at a term of the district 
court of Rusk county, ending February 12, 1881. On 
February 21, 1881, when eleven days yet remained dur- 
ing which his appeal might be perfected, Stewart made 
affidavit before the county judge of Rusk county that he 
was unable to pay the costs which had accrued in the dis- 
trict court, and which might thereafter accrue in that 
and the supreme court in the prosecution of his appeal. 
The county judge in attesting this affidavit added: ‘‘and 
I hereby certify that said Henry Stewart has proved be- 
fore me his inability to pay the costs above mentioned;” 
and the affidavit with this certificate was on the same 
day filed by the district clerk. So far as the record shows, 
no steps were taken by the appellees, or officers of court, 
to contest this affidavit. In this court, however, appellees 
move to dismiss the appeal, one ground being that the 
action of the county judge was ex parte, without notice 
to any of the parties at interest, and was therefore inef- 
fectual to perfect the appeal. Another ground alleged is, 
that the affidavit is not true, and, in support of this, ex- 
hibit is made of certain proceedings in the county court of 
Rusk county, on September 21, 1881, instituted to contest 
said affidavit, and in which, after notice to appellant, it 
was adjudged that he had sufficient means to have given 
bond for costs, 

It has heretofore been said by this court that the lan- 
guage of the statute ‘‘is certainly neither very clear nor 
definite.” Woolridge v. Roller, 52 Tex., 451. The result 
is that the practice under it has been far from uniform. 
In some cases parties intending to make the affidavit have 
given notice in advance, and the contest has either been 
waived, or had before the county judge, or the court try- 
ing the case, at the time the affidavit is made. This 
seems to us a fair and liberal practice, and it would also 
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be so to give notice at the time the affidavit is filed, so 
that the contest may be then inaugurated. We find, 
however, no warrant in the statute for requiring such no- 
tice at either period. The statute proceeds apparently on 
the idea that appellees, by proper diligence, may ascertain 
when the affidavit is filed, and perhaps on the further 
idea that the district clerk, with whom the affidavit is 
filed, is directly interested in the costs, and is at liberty 
to institute the contest. The appellant who files the 
proper affidavit, as was done in this case, in ample time 
to allow it to be thereafter contested within twenty days 
after the expiration of the term, has done, we think, 
what the law requires of him to perfect his appeal, unless 
in due time the affidavit be contested. That the affidavit 
was taken and filed without notice to appellants, consti- 
tutes no valid reason for dismissing the appeal. 

In this case the affidavit was filed in ample time for the 
contest to have been had within the period allowed by 
law for perfecting an appeal, and our opinion is that the 
contest should have been inaugurated within that period. 
Certainly the statute never contemplated an indefinite ex- 
tension of the time within which the contest might be 
commenced. 

The policy of the law has fixed twenty days after the 
expiration of the term at which a judgment is rendered 
as the period, at the end of which, the question of appeal 
vel non is no longer open, and a departure from that pol- 
icy would lead to uncertainty as to the term of this court 
to which the appeal is returnable. In default of any 
other limitation we think this a sufficient reason for re- 
quiring the contest to be inaugurated and terminated 
within the twenty days, when the affidavit is filed in 
time to make this practicable by the use of reasonable 
diligence. The attempted contest in this was seven 
months after the affidavit was filed, and was too late. 

Counsel for appellee suggest in argument that the affi- 
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davit is defective in that it only states the party’s inability 
to pay the costs, without adding ‘‘or any part thereof.” 
Although there is an instruction in the opinion in Wool- 
ridge v. Roller, 52 Tex., 451, that the affidavit should in- 
clude this clause, the question came directly up in the 
subsequent unreported case of Wood v. Messer (Tyler 
term, 1880), and in an oral opinion by Chief Justice 
Moore an affidavit not containing this clause was sup- 
ported. We regard the question as no longer open. 

The motion to dismiss is overruled. 

In regard to the principal case, we remark that appel- 
lant’s brief is defective in various particulars, and 
especially in the absence of such statements under the 
propositions as would enable us to dispose of the case 
without examining the transcript. We have, however, 
given the case a sufficient examination to satisfy our- 
selves that the judgment should be affirmed. 

Although the petition was not sworn to, and although 
the affidavit for attachment states the amount of plaint- 
iffs’ demand at a sum three dollars less than that stated 
in the petition, but corresponding to the sum for which 
the writ issued, our opinion is that neither for these rea- 
sons, nor for any other set up in the motion, should the 

° court have sustained the motion to set the attachment 
aside. 

The objections to evidence are none of them of a char- 
acter requiring special notice. The main issues of fact 
were settled by the jury, and, the evidence being conflict- 
ing, their verdict will not be disturbed. 

The judgment is affirmed. 








AFFIRMED. 


[Opinion delivered November 22, 1881.] 
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ACCEPTANCE. See ConTRACT, 1. 


ACCOMMODATION PAPER. 
1. An accommodation note, wherever dated, signed and indorsed, 
takes effect, and in law is regarded as made, when and where it is 
actually delivered and negotiated. Connor v. Donnell, 167. 


ACCOUNT. See PLEADING, 9. 

1. An account between merchant and merchant attached to a pe- 
tition, and referred to as an exhibit by appropriate allegations, 
regarding the sale and delivery of goods, which contained the fol- 
lowing item, ‘‘ 1873, August 30. To merchandise, $114.50,” is suf- 
ficiently certain and in compliance with arts. 4611 and 4612, Pasch. 
Dig. Hays v. Samuels, 560. 


ACTION. See DAMAGES, 18. EXECUTORS AND ADMINISTRATORS, 3. 

1, One suit may be maintained on two official bonds given for 
two different years by a defaulting sheriff, the securities being iden- 
tical on each; nor is it material that one of the bonds was made 
payable to the state of Texas, and the other to ‘“‘ R. B. Hubbard, gov- 
crnor of the state of Texas, and his successors in office.” Cordray 
v. State, 140. 

2. The liability of sureties on the official bond of a tax collector, 
which by its terms binds the principal and sureties jointly and 
severally for its payment, subject to the condition that the princi- 
pal will faithfully perform all the duties required of him by law as 
such collector, is not limited by writing opposite the signature of 
each surety a specific amount, and causing the certificate of their 
acknowledgment to recite that they had each rendered himself lia- 
ble for such specific amount. Id. 

3. In order to maintain a suit for the recovery of land conveyed 
by the plaintiff during his minority, he must tender back the con- 
sideration received. Bingham v. Barley, 281. 

4. It is well established that mandamus is the remedy to restore 
one to an office from which he has been illegally ousted, or to 
place him in possession of one illegally detained, and to cause de- 
livery of its papers, books and archives. Nelson v. Edwards, 389. 

5. Where there is no such intrusion into the office of collector of 
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ACTION — continued. 


taxes as prevents him from proceeding with collections, and the 
controversy does not involve the right to his office, but the ques- 
tion whether he or another officer has the right to assess and col- 
lect, a proceeding by quo warranto is not the remedy. State v. 
Smith, 447. 

6. A proceeding by quo warranto will not be allowed for the pur- 
pose of preventing a public officer from exercising any right or 
privilege incident to his office, and it cannot be used to restrain an 
officer from doing a particular act, the right to perform which is 
claimed as a part of his official functions. Td. 


ACCEPTANCES. 


1. The possession of acceptances by the plaintiff, drawn by defend- 
ant on him in favor of third parties, is sufficient to raise the pre- 
sumption that he had paid them. Hays v. Samuels, 560. 

2. See statement of case for variances held not to be fatal. Jd. 


ACQUIESCENCE. See Mivnoriry, 1. 


ADMINISTRATION. See ADMINISTRATOR’S SALE. 


1. In 1845 an administrator applied for the sale of land of the estate. 
which was ordered to be sold by the probate judge, by an order 
entered by him in vacation. The sale was in vacation, by an order 
entered by the probate judge, decreed to be approved and confirmed, 
and that the administrator make title to the purchaser. Held, 
that the decree was an utter nullity, which could not serve as a 
foundation upon which to build up title in the purchaser. Hunton 
v. Nichols, 217. ' 

2. A purchaser of land at administrator’s sale is chargeable with 
notice of a prior sale made by the administrator, and approved by 
the court, of the certificate after its location on the land, and before 
patent. By the order and approval of the first sale, the court lost 
jurisdiction of the subject matter; though it would not necessarily 
follow that the purchaser at the second sale was not a purchaser in 
good faith, so as to entitle him to pay for valuable improvements. 
And the purchaser under the second sale might, before eviction, be 
entitled to recover back the purchase money paid to the adminis- 
trator, and applied to payment of debts of the estate. Brocken- 
borough v. Melton, 493. 

3. A distributee of an estate moved to remove the administration 
to the district court, on the ground that the county judge, being a 
creditor of the estate on two small claims amounting to $22.64, was 
disqualified. The movion being overruled, it was developed on ap- 
peal to the district court that the county judge had once been tem- 
porary administrator of the estate; that as such he had given bond 
for less than the appraised value of the estate, and had made no 
final settlement. Held, 
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ADMINISTRATION — continued. 
. (1) The fact that no final settlement had been made by the county 
judge constituted such disqualifying interest as authorized the re- 
moval of the #dministration to the district court. 

(2) The question being jurisdictional in its character, is consid- 
ered in the supreme court though not raised in the original motion. 

(3) The trial in the district court was de novo, and need not have 
been confined necessarily to the issues presented in the county 
court. Burks v, Bennett, 237. 

4. One who had resided elsewhere in Texas died in Galveston in 
1844, where it did not clearly appear that he had a fixed domicile. 
Administration was granted on his estate to his wife in Galveston 
county. She qualified, and filed a partial inventory, but nothing 
more was done either by herself or that court touching the suc- 
cession. Afterwards, in 1845, letters de bonis non were granted on 
the same estate to the brother of the deceased, in Bastrop county, 
where the decedent once lived and owned property. The jurisdic- 
tion of the court in Bastrop county was exercised on an application 
for letters, which recited the former grant of letters and that the 
administratrix intended to resign. Under the letters last granted 
a full inventory showing a large estate was filed, and the estate 
administered. The validity of the Bastrop administration was 
attacked in a suit brought in 1878. Held, 

(1) That in a collateral attack the jurisdiction of the Bastrop 
court being invoked on a contemplated resignation and abandon- 
ment of the Galveston administration, it will be conclusively pre- 
sumed that the contingency happened which would validate the 
grant of letters by the Bastrop court. 

(2) That presumption is strengthened by an acquiescence for thirty 
years in the proceedings of the Bastrop court by all parties having 
an interest; by the further fact that it did not appear clearly that the 
deceased had a fixed residence in Galveston; by the fact that 
the inventory at Galveston was but a partial one, and by the fact 
that the widow, to whom letters in Galveston were granted, sur- 
vived twenty-four years and made no complaint, though the 
administration was closed in Bastrop, and large interests sold under it. 

(3) The Bastrop administration was not void for want of jurisdic- 
tion. Brockenborough v. Melton, 493. 


ADMINISTRATOR'S SALE. See Practice IN District Court, 5. 
PURCHASER IN GOOD FAITH, 1. 

1. In 1845 an administrator applied for the sale of land of the es- 
tate, which was ordered to be sold by the probate judge, by an order 
entered by him in vacation. The sale was in vacation, by an order 
entered by the probate judge, decreed to be approved and confirmed, 
and that the administrator make title to the purchaser. Held, that 
the decree was an utter nullity, which could not serve as a founda- 
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ADMINISTRATOR'S SALE — continued 
tion upon which to build up title in the purchaser. Hunton v. 
Nichols, 217. 

2. A purchaser of land at administrator's sale is chargeable with 
notice of a prior sale made by the administrator, and approved by 
the court, of the certificate after its location on the land, and before 
patent. By the order and approval of the first sale, the court lost 
jurisdiction of the subject-matter; though it would not necessarily 
follow that the purchaser at the second sale was not a purchaser in 
good faith, so as to entitle him to pay for valuable improvements. 
And the purchaser under the second sale might, before eviction, be 
entitled to recover back the purchase money paid to the administra- 
tor, and applied to payment of debts of the estate. Brockenborough 
v. Melton, 493. 


AFFIDAVIT. See ATTACHMENT. 

1. Appellant made his affidavit before the county judge of the 
county in which judgment in the district court had been rendered 
against him, that he was unable to pay the costs which had accrued 
in the district court, and which might thereafter accrue in the su- 
preme court in the prosecution of his appeal; the affidavit did not 
state an inability to pay any part of the costs less than the whole. 
This affidavit was, nine days after the term of the district court 
adjourned, filed in the district court.. Six months thereafter, in a 
contest between the parties in the county court over the truth of 
the affidavit, it was adjudged that appellant had sufficient means 
to have given bond for costs. On motion to dismiss the appeal, held, 

(1) The affidavit was sufficient. ; 

(2) That the affidavit was made, and filed without notice, to the 
opposing party, constituted no cause for dismissing the appeal. 

(3) The affidavit having been filed in ample time for a contest 
involving its truth to have been made before the time expired for 
perfecting the appeal, the contest should have begun at that time. 

(4) An affidavit in forma vauperis that affiant is unable to pay 
the costs, etc., without adding “‘or any part thereof,” is sufficient. 
Stewart v. Heidenheimer, 644. 


AGREED CASE. 

1. When the lines of a survey have become of doubtful identity, 
and the parties to be affected by them have mutually agreed to es- 
tablish them, and have fixed their bounds on the lines thus estab- 
lished; such agreement must be held conclusive, and not subject to 
be set aside or reopened upon any subsequent discovery that a mis- 
take was made in that agreement as to the true locality of the lines; 
and this though the period of acquiescence in such agreed bound- 
ary has not been long enough to confer rights by limitation. Such 
an agreement is not within the statute of frauds. Coleman v. 
Smith, 254. 
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AGREEMENT. See Bounpartgs, 1. CONTRACTS, 
AMBIGUITY. See DESCRIPTION, 1. 


ANCIENT DOCUMENT. 

1. An ancient document, signed by the ancestor, is admissible 
against his heirs to show the specific interest conveyed in a deed 
made by him, when the evidence involves no contradiction of the 
language of the deed. Glasscock v. Hughes, 461. 

2. A deed proves itself as an ancient document only when it is 
thirty years old. Id. 


APPEAL. See PROBATE MATTERS, 1. 

1. Appellant made his affidavit before the county judge of the 
county in which judgment in the district court had been rendered 
against him, that he was unable to pay the costs which had accrued 
in the district court, and which might thereafter accrue in the 
supreme court in the prosecution of his appeal; the affidavit did 
not state an inability to pay any part of the costs less than the 
whole. This affidavit was, niné days after the term of the district 
court adjourned, filed in the district court. Six months thereafter, 
in a contest between the parties in the county court over the truth 
of the aftidavit, it was adjudged that appellant had sufficient means 
to have given bonds for costs. On motion to dismiss the appeal, 
held, 

(1) The affidavit was sufficient. 

(2) That the affidavit was made, and filed without notice, to the 
opposing party, constituted no cause for dismissing the appeal. 

(3) The affidavit having been filed in ample time for a contest in- 
volving its truth to have been made before the time expired for 
perfecting the appeal, the contest should have begun at that time. 

(4) An affidavit in forma pauperis that affiant is unable to pay 
the costs, etc., without adding ‘‘or any part thereof,” is sufficient. 
Stewart v. Heidenheimer, 644. 


APPEAL BOND. 

1. More than a year before the rendition of a judgment in the 
district court, the original plaintiff died, and judgment was ren- 
dered in favor of his widow and children, who had been made par- 
ties. A bond intended as an appeal bond was made payable to the 
original plaintiff by name, and describing him as ‘‘ the plaintiffs in 
this suit.” The caption of the bond contained the name of the de- 
ceased plaintiff, in the style of the suit, and in the body of the 
instrument it was stated that he had recovered a judgment against 
the appellants. Held, 

(1) The descriptive words of the bond in which the original plaint- 
iff, after being mentioned, was designated as ‘‘the plaintiff in this 
suit,” could not be construed to relate to his heirs or legal repre- 
sentatives, who were the real parties, 
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APPEAL BOND — continued. 

(2) The instrument could confer none of the benefits of an appeal 
bond on the parties who actually obtained the judgment, if the 
judgment should be affirmed. 

(3) The instrument could not suspend the enforcement of the 
judgment and was a nullity. Smith v. Parks, 93. 


ARBITRATION. 

1, The award of arbitrators rendered upon an agreement under 
the statute to arbitrate matters in controversy, and in which no 
right of appeal is reserved, if made in substantial compliance with 
the statute, will, on motion, be made the judgment of the court, 
unless impeached on equitable grounds for fraud or gross mistake. 
Such award, unless so impeached, is, as to questions of fact, abso- 
lutely conclusive. Shultz v. Lempert, 273. 

2. When an award of arbitrators, rendered under an agreement 
to arbitrate, reserving the right to appeal, is made the judgment of 
the district court on motion, without objection, and no application for 
appeal made, it would seem that the judgment of the district court 
should be affirmed on appeal to the supreme court, in the absence of 
facts shown upon the face of the award or proceeding some irregu- 
larity or deviation from the statute, or some excess of authority 
exercised by the arbitrators. Jd. 

3. When aright to appeal is reserved in an agreement to arbitrate 
under the statute (R. S., arts. 51, 52), the arbitration becomes prac- 
tically nothing more than an experimental attempt to satisfy both 
parties, if there is timely application for appeal and citation prop- 
erly served. In such case the cause stands for trial de novo as if no 
agreement to arbitrate had been made, Id, 

4. Parties interested in the subject matter in litigation, but who 
were not made parties in the suit, joined with the parties to the 
suit in a written agreement under the statute to arbitrate, and the 
district court affirming, on motion, the award rendered, adjudi- 
cated their respective interests. Held, that having become, without 
objection, parties to the agreement to arbitrate, they were after- 
wards properly regarded as parties to the suit. Jd. 

5. It is no valid objection to an award that it is badin a point not 
affecting the parties, if the good portion be separable from the other 
and be complete in itself. Jd. 


ASSIGNMENT. See FRAUDULENT ASSIGNMENT, 1. 


ASSIGNMENT OF ERRORS. See RULES OF CoURT, 2. SHERIFF'S 
SALE, 5. 
1. Attention again called to the necessity of observing rule 26 in 
preparing assignments of error. Johnson v. Crawl, 571, 


ASSIGNOR AND ASSIGNEE. See JUDGMENT, 9, 10. 
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ATTACHMENT. 





1. An affidavit for attachment stated the amount of the debt, 
which was three dollars less than the amount stated in the petition, 
which was not verified by affidavit; the amount stated in the affi- 
davit corresponded with the amount stated in the writ which was 
issued. Held, that the variance was not fatal. Stewart v. Heiden- 
heimer, 644. 


AWARD. 


1. The award of arbitrators rendered upon an agreement under 
the statute to arbitrate matters in controversy, and in which no right 
of appeal is reserved, if made in substantial compliance with the 
statute, will, on motion, be made the judgment of the court, unless 
impeached on equitable grounds for fraud or gross mistake. Such 
award, unless so impeached, is, as to questions of fact, absolutely 
conclusive. Shultz v. Lempert, 273. 

2. When an award of arbitrators, rendered under an agreement to 
arbitrate, reserving the right to appeal, is made the judgment of the 
district court on motion, without objection, and no application for 
appeal made, it would seem that the judgment of the district court 
should be affirmed on appeal to the supreme court, in the absence 
of facts shown upon the face of the award or proceeding some irre- 
gularity or deviation from the statute, or some excess of authority 
exercised by the arbitrators. Id. 

3. When aright to appeal is reserved in an agreement to arbitrate 
under the statute (R. 8., arts. 51, 52), the arbitration becomes prac- 
tically nothing more than an experimental attempt to satisfy both 
parties, if there is timely application for appeal and citation properly 
served. In sach case the cause stands for trial de novoas if no agree- 
ment to arbitrate had been made. Id. 

4, Though the fact that a purchaser had full knowledge of the state 
of the title at the time of his purchase, and when he made his im- 
provements, is not conclusive as to his good faith in purchasing and 
improving, a finding against him on the question of good faith will 
not be disturbed under such circumstances. Id. 

5. Parties interested in the subject matter in litigation, but who 
were not made parties in the suit, joined with the parties to the suit 
in a written agreement under the statute to arbitrate, and the dis- 
trict court affirming, on motion, the award rendered, adjudicated 
their respective interests. Held, that having become, without ob- 
jection, parties to the agreement to arbitrate, they were afterwards 
properly regarded as parties to the suit. Id. 

6. It is no valid objection to an award that it is bad in a point nat 
affecting the parties, if the good portion be separable from the other, 
and be complete in itself. Id, 


BILL OF EXCEPTIONS. See RULES oF Court, 1. 








1. To constitute a bill of exception a part of the record, so as to 
entitle it to be considered on appeal or error, the rule of the statute 
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BILL OF EXCEPTIONS — continued. 
and of the supreme court requiring it to be filed during the term at 
which the cause was tried, must be complied with. Farrar v. 
Bates, 193. 

2. Whena bill of exceptions is taken to the exclusion of evidence, 
the bill of exceptions as well as the brief of counsel, who claims 
that the ruling was erroneous, should both show the objection 
made and sustained. Johnson v. Crawl, 571. 


BONA FIDE PURCHASER. See PuRCHASER IN GOOD FAITH. 


BOUNDARIES. 

1, When the lines of a survey have become of doubtful identity, 
and the parties to be affected by them have mutually agreed to es- 
tablish them, and have fixed their bounds on the lines thus estab- 
lished, such agreement must be held conclusive, and not subject to 
be set aside or reopened upon any subsequent discovery that a mis- 
take was made in that agreement as to the true locality of the lines; 
and this though the period of acquiescence in such agreed boundary 
has not been long enough to confer rights by limitation. Such 
an agreement is not within the statute of frauds. Coleman v. 
Smith, 254. 

2. See opinion for facts held sufficient to sustain a verdict in favor 
of an agreed boundary line. 


BOUNTY WARRANT. See RES ADJUDICATA. 


BURDEN OF PROOF. 

1. The possession by plaintiff of a note payable to order, and held 
by him before maturity, constitutes, in a suit thereon, a prima facie 
case entitling him ordinarily to recover; the burden of proof is then 
shifted upon defendant, and in such case, where the real issues were 
ownership of the note by plaintiff, and payment, a charge of the 
court that the burden of proof is upon the defendant, and to enti- 
tle him to recover, he must “ satisfy the jury by a preponderance 
of evidence that he is entitled to recover,” held error, which, under 
the peculiar facts of the case, required a reversal. Guerin v. 
Patterson, 124, 


BUILDER'S LIEN, 

1. Ina suit to recover a personal judgment for the construction 
of a house, and to enforce the builder's lien on the interest of the 
party in the land for whom it was constructed, it is proper to join 
as a defendant in the same suit any other party claiming an interest 
in the land, se as to adjust in one action the liens and equities of all 
parties. Adams et al. v. Cook, 161. 

2. In such an action no judgment can be rendered enforcing a 
lien against parties defendant claiming an interest in the land, who 
were not parties to the building contract, and on whom no copy of 
the bill of particulars was served. Id. 
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CASES DISTINGUISHED. 


1. This case distinguished from those in which it is held, that, 
when the plaintiff specially pleads his title, he can only recover upon 
the title as pleaded. Pilcher v. Kirk, 208. 

2. This case distinguished from Henderson v. R. R. Co., 17 Tex., 
560. H. & 7. C. R. R. Co. v. McKinney, 176. 

3. Where the instructions to the jury are clearly erroneous and 
calculated to mislead, to the injury of a party, to sanction the judg- 
ment which follows it should be clear that such a consequence did 
not in fact ensue from the error, Hudson v. Morriss, 595. 

4, This case distinguished from Secrest v. Jones, 21 Tex., 121, and 
30 Tex., 596. Russell v. Farquhar, 355. 

5. This case distinguished from Causici v. La Coste, 20 Tex., 269. 
Hodge v. Donald, 344. 


CENSUS. 

1. In determining whether a sheriff elected in 1880 was, under 
section 16, art. VIII, of the constitution of 1876, also ex officio col- 
lector of taxes by reason of his county containing less than ten 
thousand inhabitants, under the ‘last preceding census of the 
United States,” the list of the enumerator taking the tenth census 
for the county, if duly certified as such, and filed in the office of the 
county clerk, prior to his election, will govern. Nelson v. Ed- 
wards, 389. 


CERTAINTY. See PLEADING, 9. 


CHARGE OF COURT. See SHeErirr’s SALE, 4. 

1. See opinion for charge of court on the subject of estoppel, 
which, though abstractly correct, was held improper because calcu- 
lated te mislead the jury from considering the real object of the 
testimony introduced. Glasscock v. Hughes, 461. 

2. One attempting to establish an ancient parol partition of land 
offered in evidence deeds made by his ancestor, who, it was claimed, 
made the partition as a circumstance to establish the partition. 
Held, that a charge of the court to the effect that deeds to specific 
portions of the land could not be ¢onstrued as acts of hostility to 
the balance of the tract of land, was error, as tending to divert the 
jury from considering the real purpose of the evidence, which was 
that it might be considered in connection with other evidence as 
tending to show partition. Id. 

8. Though a charge may be upon the weight of evidence, yet if 
from the whole case it is clear that no other verdict could have been 
rendered, or would have been permitted as the basis of a judgment, 
the judgment will not for that cause be reversed. Gaston et al. v. 
Dashiell, 508. 

VoL. LY — 42 
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CITATION. See SERVICE, 1. STATUTES CONSTRUED, 9, 10. 

1. A citation to a defendant, issued after the election at which 
the constitution of 1876 was adopted, but before the result of that 
election was known or officially proclaimed, which required him to 
appear at a time fixed by the ordinance adopted by the convention, 
but different from the time fixed by existing statute, was without 
authority of law. Watson v. Miller, 289. 


CITY ORDINANCE. See Paron EvIpENcer, 1. 


COLONIAL GRANT. See MEXICAN GRANT. 

1. The rule deducible from former decisions, by which it is de- 
termined whether a grant of land issued to a colonist was sepa- 
rate or community property, is as follows: 

(1) If the surviving husband received the grant by reason of such 
emigration, settlement and residence on his own part as would 
under the law entitle him to it independent of his sfafus as a 
married man at the date of his wife’s death, it was his separate 
property. 

(2) If the increased quantity of land over that to which a single 
man not the head of a family was entitled, was given to the surviv- 
ing husvand by reason of the fact that at the date of the death of 
the wife he was then a married man, then it was community prop- 
erty, and the half interest of the wife subject to the debts of the 
community would descend to her children. Jiodge v. Donald, 344. 

2. As between the government and the colonial settlers in Peters’ 
colony, who, having emigrated and settled with their wives as col- 
onists, and who at the passage of the act of January 21, 1850, sur- 
vivel them, that act cannot be regarded as an act of sovereign 
grace and bounty to the husband without regard to pre-existing ob- 
ligations on the part of the government. That act was not intended 
to give land to which they had no claim, but to secure them in 
that to which as colonists they were entitled. Jd. 

3. This case distinguished from Causici v. La Coste, 20 Tex., 
269. Id. 

4. See statement of case and opinion for facts under which it was 
held that title to six hundred and forty acres of land in Peters’ col- 
ony, secured to a colonist (who, with his wife, had sett!ed therein) 
by the act of January 21, 1850 (Pasch. Dig., art. 828) the wife hav- 
ing died prior to the passage of said act, and the certificate on which 
the title was based issuing after the passage of the act, was com- 
munity, and not separate property. Id. 

COLOR OF TITLE. See LocaTIon, 2. 
COMMISSIONER OF CLAIMS. 

1. The action of the commissioner of claims, under the act to 
ascertain the legal claims for money and land against the state, ap- 
proved August 1, 1856, in approving a bounty warrant for the benefit 
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COMMISSIONER OF CLAIMS — continued. 
of the original assignee, was not conclusive against the rights of 
those claiming by purchase from the original grantee prior to the 
issuance of the bounty warrant, nor against the rights of an as- 
signee. Palmer v. Curtner, 64. 

2. The provisions of the act conferring authority on the commis- 
sioner of claims, requiring him to withhold his approval until the 
evidence referred to in the act was produced, was not designed to 
make the ultimate rights of assignees depend on their ability to 
produce before him the required evidence. The act was not de- 
signed to create a tribunal to determine private rights, and did not 
preclude the real owner of a certificate from resorting to the courts 
to establish rights which the commissioner failed to recognize. Id. 


COLLATERAL PROCEEDING. See ADMINISTRATION, 4. JUDGMENT, 7. 
JURISDICTION, 2. 

The finding of a court of general jurisdiction in regard to the 
jurisdictional facts on which its judgment is based is conclusive 
against all collateral attacks, except in cases where the record of its 
own proceedings disclosed their nullity by showing that jurisdiction 
had never attached in the particular case. Brockenborough v. Mel- 
ton, 493. 


COMMISSIONER OF CLAIMS. See Res ADJUDICATA, 1, 


COMMON CARRIER, 

1. From considerations of public policy, common carriers are 
made liable under the statute (R. S., art. 278), and under the decis- 
ions of the courts of Texas, as at common law, for all losses not oc- 
casioned by the act of God or the public enemy; and any exceptions 
or special contract seeking to vary that liability are invalid. Butif 
the shipper practices a fraud on the carrier by fraudulently conceal- 
ing, either through his acts or omissions, the value of the article 
shipped, the carrier is discharged. Burke v. H. & T. C. R. R. 
Co, 328. 

COMMON LAW. 

1. At common law, the simple facts of possession and power of 
sale are not sufficient indict of ownership in a factor to authorize 
a third person to take the property so held in pledge for the debt of 
the factor. This rule has not been changed in Texas by statute. If 
the protection of those who deal with factors requires the adoption 
of a different rule, as has been done in most of the states, it is the 
province of the legislature and not of the courts to effect the 
change. McCreary v. Gaines, 485. 


COMMUNITY PROPERTY. See CoLontAL GRANT, 1. DEED, 5, 6. 
SEPARATE PROPERTY. 

1. A married man, to whom was issued, as such, a land certificate 

for a league and labor of land, in 1838, transferred it during the 
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COMMUNITY PROPERTY — continued. 


life-time of the wife by the following assignment: ‘I, for myself, 
my heirs, legal representatives and assigns, sell, relinquish and dis- 
possess myself of all my right, title and interest for the within claim 
to Wm. M. Shepherd, his heirs and assigns.” In a suit against the 
claimants of the entire league and labor under that assignment, 
brought by those claiming the community interest of the wife, 
held, 

(1) The certificate being community property, the husband's right 
to dispose of it was absolute. 

(2) His conveyance of all ‘his right” was a conveyance of the 
entire certificate. Poe v. Brownrigg, 133. 

2. A judgment was rendered in 1860 for a community debt 
against a surviving wife in her representative capacity, whose 
husband, dying in 1859, had by will appointed her his executrix, 
with a provision that no other action should be had in the county 
court concerning his estate than the probate and registration of his 
will and the return of inventory of the estate. That judgment was 
affirmed on appeal by the supreme court. Those entitled to the es- 
tate were never cited to give bond under the provisions of the act 
of 1848 (Hart. Dig., 1219), nor was a bond executed. Under that 
judgment execution was levied on community property, which was 
sold to satisfy it. In a suit by the heir against one claiming under 
the purchaser at that sale, held, 

(1) The judgment was valid and binding in so far as it affected 
the property in controversy, and the heir was bound thereby. 

(2) Her designation as executrix in the proceedings on which 
judgment was obtained was immaterial, since the pleadings dis- 
closed that the suit was against her in her representative capacity, 
and that such capacity was that of survivor. 

(3) The judgment being valid when rendered, the subsequent mar- 
riage of the widow would not have the effect of rendering the sale 
of the property made after her marriage, void, so as to subject it to 
attack in a collateral proceeding. Woodley v. Adams, 526. 


CONSTITUTIONAL LAW. 

1. The ordinances passed by the constitutional convention which 
prepared the constitution of* 1876, dividing the state into judi- 
cial districts and fixing the time of holding courts, were not de- 
signed to take effect for any other purposes than those connected 
with the election, until the ratification of the constitution had been 
officially ascertained and made known by the governor’s proclama- 
tion; and it was not the design to interfere with the courts or with 
the times of holding courts under existing laws until the new con- 
stitution actually took effect. Watson v. Miller, 289. 

2. In determining whether a sheriff elected in 1880 was, under sec- 
tion 16, art. VIII, of the constitution of 1876, also ex officio 
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CONSTITUTIONAL LAW —continued. 

_ collector of taxes by reason of his county containing less than ten 
thousand inhabitants, under the ‘‘last preceding census of the 
United States,” the list of the enumerator taking the tenth census 
for the county, if duly certified as such, and filed in the office of the 
county clerk, prior to his election, willgovern, Nelson v. Edwards, 
889. 

3. The constitutional provision which declared all contracts for 
interest in excess of twelve per cent. to be usurious, and which re- 
quired the legislature at its first session to provide for appropriate 
pains and penalties to prevent and punish usury, rendered illegal 
any contract made after its adoption, and before legislative enact- 
ment on the subject, for a rate of interest more than twelve per 
cent. On such a contract no interest can be collected. Watson v. 
Aiken, 536. 


CONSTRUCTION OF STATUTES. See STATUTES CONSTRUED. 

1. It is the duty of courts in construing a statute, ‘‘ to try out the 
right intendment of the law,” in doing which they will look to the 
old law, the mischief and the remedy, and when the intent is thus 
ascertained, to observe and follow it, though it may conflict with the 
language used, Russell v. Farquhar, 355. 

2. This case distinguished from Secrest v. Jones, 21 Tex., 121, and 
30 Tex., 596. Id. 


CONSTRUCTIVE NOTICE. See PURCHASER IN Goop FAITH, 2. 

1. See statement and opinion for a description of land contained 
in a deed deemed sufficient with the aid of extrinsic evidence deter- 
mining its locality, and the deed to which, when recorded, was held 
to operate as constructive notice to subsequent purchasers. Douthit 
v. Robinson, 69. 


CONTINUANCE, 

1. A purchaser pendente lite who intervenes in a case is not en- 
titled, on the ground that he is anecessary party, to claim any better 
attitude inthe case than any other intervenor. He has no right to 
a continuance of the cause. Edwards v. Norton, 443. 


CONTRACT. F 

1. Inasuit against one not a party toa promissory note, which 
bore eight per cent. interest, but who signed the following indorse- 
ment thereon: ‘‘ Accepted, payable ninety days from January 13, 
1870, with interest at ten per cent. per annum,” the petition alleged 
that the plaintiff, relying on the acceptance and assumption of pay- 
ment, released the original maker. A general demurrer and special 
exception, the latter based on the fact that the suit was not brought 
at the first term of the court, as required by statute in suits against 
an indorser or guarantor, were overruled. On appeal by defendant, 
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CONTRACT — continued. 


against whom final judgment was rendered, there being no state- 
ment of facts or bill of exceptions, held, 

(1) Whether the contract, evidenced by the indorsement, was col- 
lateral or original, was a question of fact for the jury. 

(2) '[he true meaning of the indorsement being, from the language 
used, doubtful, the time of payment being changed and the rate of 
interest increased, parol evidence would have been admissible to ex- 
plain whether the intention of the parties was to create an original 
contract or a guaranty of payment. 

(3) A liberal interpretation is to be given to commercial contracts. 

(4) It will be presumed, as against a defendant appealing, with 
neither a statement of facts nor bill of exceptions, that evidence was 
introduced to show that the indorsement was not intended asa 
guaranty, but an original and absolute contract to pay. Hueske v. 
Broussard, 201. 

2. A letter which formed the basis of a contract cannot, in a con- 
troversy involving the provisions of a contract, be regarded con- 
clusive as to its terms. Bennett v. Frary, 145. 

3. The following receipt: ‘‘ Received of James Henderson three 
hundred dollars, in part payment of a certain tract of land, being 
my own headright, lying on Rush creek, in the cross timbers, this 
23d March, 1859. (Signed) Israel Earles:” Held, 

(1) That it was a sufficient written memorandum of a contract for 
the sale of land, though in the form of a receipt. 

(2) To comply with the statute of frauds, the written memoran- 
dum of a contract for the sale of land should be so certain within 
itself, or by reference to other writings referred to, in regard to 
parties and subject matter, that specific performance may be en- 
forced without a resort to parol testimony. 

(8) Under such a receipt the consideration may be proved by 
parol. Fulton v. Robinson, 401. 


CONTRIBUTORY NEGLIGENCE. See Damaaes, 10, 11. 


1. A passenger on a railway train, who, instead of occupying a 
coach provided for passengers, remains, without necessity therefor, 
in the baggage car, knowing the fact that he is in more danger than 
in a passenger coach, and thus remaining, receives injury in the 
wreck of the train, which he would have avoided had he remained 
in the passenger coach, is guilty of contributory negligence, and 
cannot recover on account of injuries received under such circum- 
stances. H. &T. C. R. R. Co. v. Clemmons, 88. 


COPIES. 


1. An authentic copy of the testimonio of a concession, given to 
the interested party, and incorporated in the papers constituting 
the grant, would, where there was one concession to three parties 
for land to each, be as effectual as the original testimonio. Hanrick 
v. Jackson, 17. 
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COUNTY ATTORNEY. 

1. The power given county attorneys “to represent the state in 
all cases in the district and inferior courts in their respective 
counties,” does not authorize a county attorney to institute suit in 
the name of the state on, the relation of private parties, against a 
corporation, to enjoin it from exceeding its powers and thereby 
creating a public nuisance, except the suit be brought with the sanc- 
tion and in the name of the attorney general. State v. Paris R’y 
Co., 76. 


COUNTY COURT. 

1. A distributee of an estate moved to remove the administration 
to the district court, on the ground that the county judge, being a 
creditor of the estate on two small claims amounting to $22.64, was 
disqualified. The motion being overruled, it was developed on ap- 
peal to the district court that the county judge had once been tem- 
porary administrator of the estate, that as such he had given bond 
for less than the appraised value of the estate, and had made no 
final settlement. Held, 

(1) The fact that no final settlement had been made by the county 
judge constiiuted such disqualifying interest as authorized the re- 
moval of the administration to the district court. 

(2) The question being jurisdictional in its character, is consid- 
ered in the supreme court though not raised in the original motion. 

(3) The trial in the district court was de novo, and need not have 
been confined necessarily to the issues presented in the county 


92” 


court. Burks v. Bennett, 237. 
COUNTY WARRANTS. 

1. County warrants issued on claims allowed by the county com- 
missioners’ court, which, under the statute, can be paid only in the 
order of their registration according to their class, which are silent 
as to interest, and specify no time of payment, do not bear interest. 
No opinion is expressed as to the power of the county commis- 
sioners’ court to issue warrants which stipulate for interest on their 
face. Ashe v. Harris County, 49. 


COVENANT IN LEASE. 

1. A clause in a lease by which the lessees agree ‘‘to give peace- 
able possession of the said shops, oxen, wagon, houses, mill and gin, 
in as good condition as when delivered to them, that is to say, in 
good running order, ordinary wear and tear excepted,” does not, in 
the absence of negligence, bind the lessee to rebuild in case of cas- 
ual destruction of the property, by fire, or make them responsible 
in damages for the loss. Miller v. Morris, 412. 





CUMULATIVE DISABILITIES. See Limitation, 15. 
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CONTRADICTING WITNESS. 

1. The transcript of the record of a case, containing what purports 
to be a copy of the depositions of a witness, is not admissible to 
prove that the witness was mistaken in saying that he never testi- 
fied in said cause. It could be shownonly by the production of the 
depositions, proof of his handwriting thereto, or by some one who 
knew the facts. Coleman v. Smith, 254. 


DAMAGES. 

1. One who by deed grants a right of way over his land to a rail- 
way company impliedly waives all right to damages not reserved 
in the deed, occasioned by the removal of timber or other obstruc- 
tions situated in the life of the designated right of way. &. R. Co. 
v. McKinney, 176. 

2. See statement and opinion for a petition in a suit against a 
railway company for damages, on account of alleged fraudulent 
representations by its agents, which was held bad on demurrer. Id, 

3. An incorporated company cannot be called on to answer in 
damages, in its corporate capacity, for the false and fraudulent 
representations of its agent, unless it authorized the representa- 
tions. Id. 

4. If one in the employ of a railway company, while in the dis- 
charge of his duty, is injured by the negligence or incompetency of 
his fellow servants, and it is made to appear that the company had 
not used reasonable care in selecting such fellow servants, or that, 
after being informed of their incompetency, it retained them in its 
service, it would be liable in damages for the injury sustained. #H. 
& 7. C. R. R. Co. v. Myers, 110. 

5. If one employed as a servant on a railroad, after having knowl- 
edge of the defective character of machinery which in his employ- 
ment he uses, and, so using, is injured thereby, he cannot recover 
damage of the company for such injury. Id. 

6. It is error to permit a witness to give his opinion as to the 
measure of damages, that being matter of law. H. & 7. C. R. R. 
Co. v. Burke, 323. 

7. In a suit to recover damages for the loss or destruction of 
family portraits, which have no market value, the jury may look 
to their original cost and to the probable cost of reproducing and 
replacing the same. Id. 

8. The lessees of the penitentiary are not responsible in damages 
for personal injuries inflicted upon a convict resulting from defect- 
ive construction of a sleeping bunk, the bunk having been con- 
structed by a sergeant having charge of the convicts and under the 
immediate supervision of one of the penitentiary commissioners. 
Cunningham v. Moore, 373. 

9. The liability of the master is dependent on his right to control 
the servant. Id. 
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DAMAGES — continued. 

10. If one employed as a servant on a railroad, after having 
knowledge of the defective character of machinery which in his 
employment he uses, and, so using, is injured thereby, he cannot 
recover damage from the company for such injury. H. & T. C. R. 
R. Co. v. Myers, 110. 

11. See opinion for facts showing contributory negligence which 
precluded a recovery by a brakeman who was injured while en- 
gaged in coupling cars, while the fireman was acting as engineer in 
moving the train. Id. 

12. If one in the employ of a railway company, while in the dis- 
charge of his duty, is injured by the negligence or incompetency of 
his fellow servants, and it is made to appear that the company had 
not used reasonable care in selecting such fellow servants, or that, 
after being informed of their incompetency, it retained them in 
its service, it would be liable in damages for the injury sus- 
tained. Jd. 

13. An incorporated company cannot be called on to answer in 
damages, in its corporate capacity, for the false and fraudulent rep- 
resentations of its agent, unless it authorized the representations. 
H. & T. C. R. R. Co. v. McKinney, 176. 

14. A deed to a railway company which recited that, ‘in consid- 
eration of the enhanced value to be given and is contemplated to 
arise to my lands and other property by the location and building 
of the Houston & T. C. Railway, and for the further consideration 
of one dollar,” and then proceeded to convey the right of way for 
the road over designated land, vested the right it purported to con- 
vey, notwithstanding fraudulent representations made outside the 
scope of his authority by the agent who received it. If the agent 
promised the location of a depot as a part consideration for the 
deed, parol evidence would not, ina suit against the company, be 
admitted to prove it, and the remedy of the grantor would be 
against the agent and not against the company for the deceit prac- 
ticed. Id. 

15. This case distinguished from Henderson v. R. R. Co., 17 Tex.. 
560. Id. 

16. One who, by deed, grants a right of way over his land to a 
railway company impliedly waives all right to damages not re- 
served in the deed, occasioned by the removal of timber or other 
obstructions situated in the line of the designated right of way. Id. 

17. Such actual damages as result naturally from an act com- 
plained of may be recovered under a general averment of damages. 
- Subject to this rule will be reckoned the damages caused by the dis- z 
appointment and regret resulting to a son from the willful failure 
of a telegraph company to deliver a message announcing the death 
of his mother, whereby he was prevented from being present at her 


burial. So Relle v. W. U. Tel. Co., 308, 
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DAMAGES — continued. 

18. Ina suit to recover damages for the loss or destruction of 
family portraits, which have no market value, the jury may look 
to their original cost and to the probable cost of reproducing and 
replacing the same. H. &T. C. R. R. Co. v. Burke, 325. 

19. A defendant against whom a judgment by default has been 
rendered cannot complain that plaintiff's claim for damages was 
excessive, if, after overruling his application to set aside the de- 
fault, the court permitted the defendant to introduce evidence to 
show the true extent of damage sustained. Id. 

20. It is error to permit a witness to give his opinion as to the 
measure of damages, that being matter of law. Jd. 

21. Inasuit for damages resulting from the loss by a common 
carrier of a family portrait, a member of the family was permitted 
to testify that he knew the value (stating it) of the painting from 
family tradition and from his deceased father. Aside from this, 
artists testified that the painting was worth that amount, though 
other witnesses swore to a less value. The court in the charge au- 
thorized the jury to look to the original cost, etc., in determining 
value. Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken in time. 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of 
the judgment. Jd. 

22. A clause in a lease by which the lessees agree “‘ to give peace- 
able possession of the said shops, oxen, wagon, houses, mill and 
gin, in as good condition as when delivered to them; that is to say, 
in good running order, ordinary wear and tear excepted,” does not, 
in the absence of negligence, bind the lessee to rebuild in case of 
casual destruction of the property by fire, or make them respon- 
sible in damages for the loss. Miller v. Morris, 412. 


DEBTOR AND CREDITOR. See Fravp, 8. 

1. When a homestead was sold by a creditor under a mortgage 
with a power to sell, the same having been executed in 1875, the 
creditor was not authorized .to apply the overplus resulting from the 
sale, after liquidating his secured debt, to the extinguishment of a 
further amount due him and unsecured. The mortgagee having 
sold the homestead and become the purchaser thereof, was entitled 
to no benefit from his purchase until he had paid to the mortgagors 
whatever remained from proceeds of sale after satisfying his se- 
cured debt. Hunter v. Wooldert, 433. 


DECLARATIONS. See EvIpDENCE, 5, 17. 
1. The declarations of a husband, introduced in a suit to which 
the wife is a party, to impeach a conveyance made by him to his 
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DECLARATIONS — continued. 
wife, when made after the execution of the deed, cannot consti- 
tute such proof as to form the basis of a judgment, even though 
no objection be made at the time of their introduction in evidence. 
De Garca v. Galvan, 53. 


DEED. See ANcIENT DocuUMENT, 1, 2. EvipENce, 15. MINorRITY, 2. 
Powers, 1. 

1, A deed was made to unpatented land, describing it by metes and 
bounds, which contained a recitation that the commissioner of the 
generai land office was authorized to issue patent to the purchaser 
‘*as assignee,” and concludes as follows: ‘“‘ And I, the said W. M., 

also transfer the six hundred and forty acre certificate in the name 
day of ——, 18—, to said B. D., 
his heirs and assigns.” At the time of the execution of the deed, a 
certificate for more than six hundred and forty acres had been located 
by the vendor on the land described in the deed, the field notes of 
the survey being identical with the description contained in the deed. 
In a suit by the vendee to recover the land, brought against a third 
party to whom patent had issued, held, 

(1) The transfer of a certificate for six hundred and forty acres of 
land, upon which the commissioner might patent the land to the 


of —— ——, issued to him onthe 





vendee, could mean no other certificate than that by virtue of which 
it was located and surveyed. 

(2) The certificate, by its location, merged in the land. 

(8) To describe the land was to identify the certificate by virtue of 
which it was located. 

(4) A subsequent abandonment of the location would not divest 
the title of the vendee to an interest of six hundred and forty acres 
in the certificate. Renick v. Dawson, 102. 

2. The wife, when joined by her husband, may, without consider- 
ation accruing to her own benefit, secure the debt of a third party 
by deed of trust on her separate property, if it be made and acknowl- 
edged in the manner prescribed by the statute for the conveyance of 
her separate estate. Hall v. Dotson, 520. 

3. No third party can question the validity of a conveyance from 
the husband to the wife, unless he ,was a creditor of the husband 
before the conveyance was made, or was a subsequent purchaser 
without notice. DeGarea v. Galvan, 53. 

4. The declarations of a husband, introduced in a suit to which 
the wife is a party, to impeach a conveyance made by him to his 
wife, when made after the execution of the deed, cannot constitute 
such proof as to form the basis Of a judgment, even though no ob- 
jection be made at the time of their introduction in evidence. Id. 

5. A deed was made to unpatented land, describing it by metes 
and bounds, which contained a recitation that the commissioner of 
the general land office was authorized to issue patent to the pur- 
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chaser ‘‘as assignee,” and concludes as follows: ‘‘ And T, the said 
W. M., also transfer the six hundred and forty acre certificate in the 
name of , issued to him onthe day of , 18—, to said 
B. D., his heirs and assigns.” At the time of the execution of the 














deed, a certificate for more than six hundred and forty acres had 
been located by the vendor on the land described in the deed, the 
field notes of the survey being identical with the description con- 
tained in the deed. In a suit by the vendee to recover the land, 
brought against a third party to whom patent had issued, held, 

(1) The transfer of a certificate for six hundred and forty acres of 
land, upon which the commissioner might patent the land to the 
vendee, could mean no other certificate than that by virtue of which 
it was located and surveyed. 

(2) The certificate, by its location, merged in the land. 

(3) To describe the land was to identify the certificate by virtue of 
which it was located. 

(4) A subsequent abandonment of the location would not divest 
the title of the vendee to an interest of six hundred and forty acres 
in the certificate. Renick v. Dawson, 102. 

6. A married man, to whom was issued, as such, a land certificata 
for a league and labor of land, in 1888, transferred it during the 
life-time of the wife by the following assignment: ‘‘ I, for myself, 
my heirs, legal representatives and assigns, sell, relinquish and dis- 
possess myself of all my right, title and interest for the within 
claim to Wm. M. Shepherd, his heirs and assigns.” Ina suit against 
the claimants of the entire league and labor under that assignment, 
brought by those claiming the community interest of the wife, held, 

(1) The certificate being community property, the husband's right 
to dispose of it was absolute. 

(2) His conveyance of ‘‘all his right” was a conveyance of the 
entire certificate. Poe v. Brownrigg, 133. 

7. Money was given by the father either to his daughter-in-law or 
his son (her husband), with which to buy a homestead, the title to 
which should be taken in the wife’s name. The money, amounting 
to $2,000, was thus invested, leaving a balance of $500 due, for 
which the joint notg of husband and wife was given, and the deed 
was made to the wife. The husband was at the time in debt and 
improvident. He rendered the property for taxes in his wife's 
name. The deed was made by the father of the wife. but the money 
furnished by the father of the husband. In a suit to recover the 
deferred payment for the land and to subject it to sale, judgment 
was rendered against the husbahd alone, and the mother of the hus- 


.band beca:ne the purchaser with a full knowledge of all the facts. 


In a suit afterwards brought by the wife against her husband and 
the purchaser to set aside the sheriff's sale and to remove cloud, 


held, 








INDEX. 669 
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(1) As between the wife and husband and all parties having notice, 
the deed to the wife vested title in her as her separate property. 

2) Such, under the circumstances of this case, was the legal 
effect of the deed whether the purchase money became by its gift 
the separate property of the husband or wife. 

(3) The effect of the deed depended on the intention of him or 
them who at the date of its execution had the right to control it. 
In arriving at that intention all contemporaneous circumstances and 
declarations are evidence of the most satisfactory character. 

(4) It would seem that the wife was not entitled to equitable relief 
without first discharging the deferred payment, evidenced by the 
joint note of herself and her husband. Baker v. Baker, 577. 

8. However full and ‘precise may be the description of a survey 
in a deed or field notes, still, to identify it on the ground, resort 
must be had to personal knowledge or other information or extrin- 
sic evidence. If by this knowledge, information or evidence, when 
applied to the description contained in a deed or field notes, the land 
can be found and identified on the ground with reasonable certainty, 
the description should not be held void for ambiguity. Douthit v. 
Robinson, 69. 

A deed to a railway company which recited that, ‘‘in consid- 
eration of the enhanced value to be given and is contemplated to 
arise to my lands and other property by the location and building 
of the Houston & T. C. Railway, and for the further consideration 
of one dollar,” and then proceeded to convey the right of way for 
the road over designated land, vested the right it purported to con- 
vey, notwithstanding fraudulent representations made outside the 
scope of his authority by the agent who received it. If the agent 
promised the location of a depot as a part consideration for the deed, 
parol evidence would not, in a suit against the compe my, be admit- 
ted tu prove ib, aud vie Pei “Wy Ve Laie Pradlave Wo i oe agaist - 
agent and not against the company for the deceit pr: eaction’. R. 
Co. v. McKinney, 176. 

DEED OF TRUST. 

1. The wife, when joined by her husband, may, without consid- 
eration accruing to her own benefit, secure the debt of a third party 
by deed of trust on her separate property, if it be made and ac- 
knowledged in the manner prescribed by the statute for the convey- 
ance of her separate estate. Hall v. Dotson, 520. 


DEFAULT. 
1. See opinion for facts stated .in motion and affidavits to set aside 
a judgment by default, which so far excused a failure to answer, 
that, if accompanied with a showing of a meritorious and valid de- 
fense, should have authorized the granting of the motion. H. & 
T. C. R. R. Co. v. Burke, 323. 
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DEPOSITIONS. See PRacTice IN District Court, 13. 

1. Whilst it is true that notice must be given in writing and be- 
fore trial of objections to a deposition, that an interrogatory had 
not been fully answered, a different rule prevails when the objec- 
tion is that the answer of the witness pertains to matters about 
which he had not been questioned; in the latter case the objection 
may be made orally onthe trial. Lindsay v. Jaffray, 626. 

2. Notice of objections to the manner or form of taking deposi- 
tions is in time if given before both parties have announced ready 
for trial. Until then the trial of the suit has not, in contemplation 
of the statute, commenced. R. S., art. 2235. H. & T. C. R. R. Co. 
v. Burke, 323. , 

3. Notice of objections to the manner or form of taking deposi- 
tions is in time if given before both parties have announced ready 
for trial. Until then the trial of the suit has not, in contemplation 
of the statute, commenced. R. S., art. 2235. Id. 


DISAFFIRMANCE OF CONTRACT. See Minority. 1. 


DESCRIPTION. See DEEp, 1, 5. 

1. However full and precise may be the description of a survey 
in a deed or field notes, still, to identify it on the ground, resort 
must be had to personal knowledge or other information or extrin- 
sic evidence. If by this knowledge, information or evidence, when 
applied to the description contained in a deed or field notes, the 
land can be found and identified on the ground with reasonable cer- 
tainty, the description should not be held void for ambiguity. 
Douthit v. Robinson, 69. 

2. See statement and opinion for a description of land contained 
in a deed deemed sufficient with the aid of extrinsic evidence deter- 
mining its locality, and the deed to which, when recorded, was held 
to operate as constructive notice to subsequent purchasers. Id. 


DISQUALIFICATION OF JUDGE. See JURISDICTION, 6. 

1. The fact that a judge had at some former period been connected 
as counsel with matters in litigation before him, or that he had acted 
as attorney for a part owner of a survey of land in litigation in the 
cause, but who was not interested in the suit pending, does not dis- 
qualify him from sitting on the trial of the cause. Glasscock v. 
Hughes, 461. 


DISTINGUISHED. See CasEs DISTINGUISHED. 
ERASURES. See MISTAKE, 1. 


EQUITABLE TITLE. See Mortaacs, 1. Trespass To Try TITLE, 7. 
1. Two grants of eleven leagues were made to the same party. 
There was no evidence that a testimonio ever issued on the grant 
first made, that possession was ever taken of it, that it was ever 











INDEX. 671 
EQUITABLE TITLE-- continued. 


claimed by the grantee or by any one under him, or that he ever 
paid government dues on it. The land covered by the second grant 
was selected by the grantee, was always claimed by his vendees, and 
soon after the organization of the general land office, the agent of 
the grantee explained to the commissioner that the first grant was 
made through mistake. Held, 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. Hanrick v. Jackson, 17. 

2. The want of authority of the officer in extending a title which 
rendered it void must be shown by the law. or that he attempted to 
exercise his authority beyond the territory over which he had juris- 
diction, or something of like character, and not from proof of mere 
error of the officer in extending title to one not in fact legally en- 
titled, but who he believed was entitled to receive it. Jd. 


EQUITABLE INTEREST. 

1. An uncertain equitable interest in land is not subject to sale 
under execution. Such a sale would involve ruinous sacrifice to the 
debtor, without effecting the purpose of the law in satisfying the 
claims of ereditors. Edwards v. Norton, 405. 


EQUITY. See Deep, 3. SupertIorR TITLE. SHeExirr’s SALE, 1, 2, 3, 4, 
5, 6. VENDOR AND VENDEE, 3, 4. 

1. When a vendor of land takes notes for the purchase money, 
and holds a vendor's lien as security, and afterwards indorses and 
assigns one of the notes and retains the others, and the land js sold 
to pay the purchase money, the indorser and assignor is entitled to 
share in the proceeds of the sale equally with the holder of the note 
assigned, whether they be sufficient to fully satisfy the note as- 
signed or not, unless it clearly appear it was the intention that the 
assignee should be first paid. Salmon v. Downs, 243. 

2. A judgment creditor who, by reason of the unusual hour at 
which an execution sale is made and the inclemency of the weather, 
is prevented without laches on his part from being present to pro- 
tect his interest as a bidder against an insolvent judgment debtor, 
whereby, and because of few bidders being present, the property 
sold for less than its value and less than the judgment, is entitled 
in equity to have the sale set aside. Johnson v. Crawl, 571. 

8. At such sale the purchaser is so far a participant in the wrong 
done that he cannot object to the relief afforded by equity to the 
judgment creditor. Id. 

4, If the absence of the judgment creditor was the result of his 
own negligence, he would be without remedy. Id, 


ESTOPPEL. See CHARGE OF CouURT, 1. 
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EVIDENCE. See CHARGE OF CouRT, 2. DECLARATIONS. MEXICAN 
#RANT. PRACTICE IN District Court, 17. Taxes, 1. WITNEss. 

1. A letter which formed the basis of a contract cannot, in a con- 
troversy involving the provisions of a contract, be regarded conclu- 
sive as to its terms. Bennett v. Frary, 145. 

2. The inhibition contained in art, 2248, R. S., against a witness 
testifying ‘as to any transaction with, or statement by,” a deceased 
party, does not extend to convergations with a surviving partner of 
the deceased, though the testimony might result in establishing a 
contract with the firm, Td. 

8. When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, 
then the other contracting party, unless expressly excluded by 
statute, could be a witness. Jd. 

4. The declarations of a husband, introduced in a suit to which 
the wife is a party, to impeach a conveyance made by him to 
his wife, when made after the execution of the deed, cannot con- 
stitute such proof as to form the basis of a judgment, even though 
no objection be made at the time of their introduction in evidence. 
De Garea v. Galvan, 53. 

5. Unless the ground of objection to the admissibility of evidence 
be stated when the objection is made, its admission will constitute 
no cause for reversal, if the evidence would have been admissible 
under any contingency. Jd. 

6. The declarations of a commissioner, who acted as such in mak- 
ing partition of land, may, after his death, be given in evidence, in 
regard to the location on the ground of a line established by him in 
making such partition. @oleman v. Smith, 254. 

7. The admission in evidence of the record of proceedings in a 
former suit, in support of a plea of res judicata, is not affected by 
the fact that there were additional parties plaintiff and defendant, 
and also u.her property involved in the former suit. nrovided the 
parties to the suit pending were parties to the former suit, and there 
contested their rights to the property. Russell v. Farquhar, 355. 

8. In a suit for damages resulting from the loss by a common car-* 
rier of a family portrait, a member of the family was permitted to 
testify that he knew the value (stating it) of the painting from fam- 
ily tradition and from his deceased father. Aside from this, artists 
testified that the painting was worth that amount, though other 
witnesses swore to a less value. The court in the charge authorized 
the jury tu look to the original cost, etc., in determining value. 
Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken in time. 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of 
the judgment. H. & 7. C. R. R. Co. v. Burke, 323. 
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EVIDENCE — continued. 

9. A purchaser of the interest of a litigant, nendente lite, who in- 
tervened in the cause, objected to the reading in evidence of the 
deposition of him whose interest he claimed to have purchased, but 
who was still a party; claiming that no title passed by the sale. 
The depositions were irregular, but were offered by the adversary 
as proof of handwriting of the deponent. Held, that the objection 
was properly overruled. Edwards v. Norton, 403. 

10, The husband or wife is a competeny witness in a suit in which 
they are joint parties, and in regard to a matter m which they 
have a joint interest. 7d. 

11. When the homesiead right is involved in a suit between the 
husband and wife, who are defendants, ana a third party who seeks 
to subject the property to the payment ot his debt, thu husband is 
a competent witness, even though it pe the separate property of the 
wife. Cameron v. Fay, 5s. 

1% The fact that oue claiming under an alleged ancient partition 
of :and mus paid taxes on the interest claimed by him, should be 
aamiited in evidence as a circumstance tending to show the parti- 
tion. Glasscock v. Hughes, 461. 

18. When a suit is brought in a firm name, and the individuals 
composing that firm are stated in the petition, no necessity exists 
for proving who compose the firm, unless the partnership be denied 
under oath. Lindsay v. Jaffray, 626. 

14. The possession of acceptances by the plaintiff, drawn by de- 
fendant on him in favor of third parties, is sufficient to raise the 
presumption! that he had paid them. Hays v. Samuels, 562. 

15. However full and precise may be the description of a survey 
in a deed or field notes, still, to identify it on the ground, resort 
must be had to personal knowledge or other information or extrin- 
sic evidence. If by this knowledge, information or evidence, when 
applied to the description contained in a deed or field notes, the land 
can be found and identified on the ground with reasonable certainty, 
the description should not be held void for ambiguity. Douthit v. 
Robinson, 69. 

16. It is not competent to prove by a witness a clerical mistake, 
apparent on the face of field notes of a survey which are offered in 
evidence: if such a mistake really exists, the jury must determine 
its existence from an inspection of the paper. Coleman v. Smith, 
254. 

17. The declarations of a commissioner, who acted as such in 
making partition of land, may, after his death, be given in evidence, 
in regard to the location on the ground of a line established by him 
in making such partition. Id. 

18. The transcript of the record of case, containing what purports 
to be a copy of the depositions of a witness, is not admissible to 
prove that the witness was mistaken insaying that he never testi- 


Vou. LV —43 
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EVIDENCE — continued. 
fied in said cause. It could be shown only by the production of the 
depositions, proof of his handwriting thereto, or by some one who 
knew the facts. Id. 

19. Ina suit for damages resulting from the loss by a common 
carrier of a family portrait, a member of the family was permitted 
to testify that he knew the value (stating it) of the painting from 
family tradition and from his deceased father. Aside from this, ar- 
tists testified that the painting was worth that amount, though other 
witnesses swore to aless value. The court in the charge authorized 
the jury to look to the original cost, ete., in determining value. 
Held, 

(1) That the error in permitting the hearsay evidence required a 
reversal of the judgment, exception being taken jn time. 

(2) Whenever improper evidence has been admitted which may 
have influenced improperly a jury, the error requires a reversal of the 
judgment. H. & T. C. R. R. Co. v. Burke, 323. 

20. A witness may, while on the witness stand, refresh his recol- 
lection as to the value of specific articles by referring to a bill of 
particulars, known to him to be a copy of a correct memorandum 
of their value, made by himself. Td. 

21 The admission in evidence of the record of proceedings in a 
former suit, in support of a plea of res judicata, is not affected by 
the fact that there were additional parties plaintiff and defendant, 
and also other property involved in the former suit, provided the 
parties to the suit pending were parties to the former suit, and there 
contested their rights to the property. Russell v. Farquhar, 355. 

22. Though by the strict literal meaning of the words of the act 

of February 5, 1840 (Pasch. Dig., arts. 4710, 5023; also R. S., art. 
4339), no judgment or decree determining the right to land and par- 
titioning the same could be offered in evidence until duly recorded 
in the clerk’s office of the county court of the county in which such 
tract of land or part thereof may be, it was only*intended for the 
protection of bona fide purchasers and creditors, being a regulation 
affecting conveyances, and has no application when such judgment 
is offered in evidence, without being recorded, in a second trial be- 
tween parties to the former suit in which it was rendered. Id. 

23. A purchaser of the interest of a litigant, pendente lite, who 
intervened in the cause, objected to the reading in evidence of the 
deposition of him whose interest he claimed to have purchased, but 
who was still a party; claiming that no title passed by the sale. 
The depositions were irregular, but were offered by the adversary 
as proof of handwriting of the deponent. Held, that the objection 
was properly overruled. Edwards v. Norton, 405. 

24. See opinion for facts under which it was permitted to prove 
the former existence, loss and contents of a written instrument, and 
suggestions as to proper practice. Olive v. Bevil, 223. 
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25. An ancient document, signed by the ancestor, is admissible 
against his heirs to show the specific interest conveyed in a deed 
made by him, when the evidence involves no contradiction of the 
language of the deed. Glasscock v. Hughes, 461. 

26. A deed proves itself as an ancient document only when it is 
thirty years old. Id. : 

27. A parol partition of land is not within the statute of frauds, 
nor is possession under it necessary to its validity. When those 
who it is alleged made it are dead, when it is of ancient date, and 
from the lapse of time it is impossible to give evidence of the very 
making of the partition, all the conduct and acts of the parties, 
and every circumstance of acquiescence in such acts as are consist- 
ent only with the fact that a partition had been made, should be 
admitted in evidence. Glasscock v. Hughes, 461. 


EXECUTION SALE. See EQUITABLE INTEREST. LIEN, 1. MORTGAGE, 
1, TRIAL OF RIGHT OF PROPERTY, 1. 

1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust, 
where the trustee or cestui que trust is neither in possession nor 
entitled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid, 266. 

2. Property in the hands of a receiver, pending litigation, is not 
subject to levy and sale until after a final decree is rendered in the 
cause. A purchaser at a sale under an execution issued from the 
supreme court, for costs, and levied upon such property, acquires 
no title while the property is in the hands of the receiver. Under 
any other rule, the whole fund might pass from the receiver before 
a final decree. Edwards v. Norton, 403. 

3. An uncertain equitable interest in land is not subject to sale 
under execution. Such a sale would involve ruinous sacrifice, to 
the debtor, without effecting the purpose of the law in satisfying 
the claims of creditors. Id. 


EXECUTOR’S SALE. See JUDGMENT, 7. 


EXECUTORS AND ADMINISTRATORS. 

1. Where there is a total failure of title in the vendors, the vendee 
may, if the contract be executory and unfulfilled, refuse to per- 
{#m it and reclaim any portion of the purchase money which he 
may have advanced. The same rule applies in an action against a 
co-executor, who, acting alone, has agreed to convey land to which 
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EXECUTORS AND ADMINISTRATORS — continued. 


the estate had no title, and who has received a portion of the pur- 
chase money; the will requesting the executors to act jointly in the 
settlement of the estate. House v. Kendall, 40. 

2. The fact that a co-executor, in such case, executed the contract 
to convey in the qualitied character of co-executor, does not relieve 
him from the personal obligation to refund money obtained with- 
out consideration; nor would his special plea under oath denying 
that the contract to convey bound him individually, require of the 
plaintiff a replication in order to admit evidence of the issue in- 
volved, when the petition alleged the facts on which the liability 
was claimed. Id. 

3. A suit by an administrator cannot be maintained in Texas, by 
virtue of letters of administration issued from the probate court of 
a sister state, upon a debt belonging to the estate of the decedent, 
where the title thereto has not been directly vested in the adminis- 
trator, as when it has been made payable to him, or judgment has 
been previously recovered in his name. Terrell v. Crane, 81. 

4. In 1845 an administrator applied for the sale of land of the 
estate, which was ordered to be sold by the probate judge, by an 
order entered by him in vacation. The sale was in vacation, by an 
order entered by the probate judge, decreed to be approved and con- 
firmed, and that the administrator make title to the purchaser. 
Held, that the decree was an utter nullity, which could nut serve 
as a foundation upon which to build up title in the purchaser. 
Hunton v. Nichols, 217. 

5. An executor under an independent will is not a necessary 
party to asuit, in a controversy involving title between the heir 
and one who had discharged a judgment lien on the land, the judg- 
ment having been rendered against the executor, as such, and a de- 
fective sheriff's deed executed to the purchaser; the object of the 
suit being to subrogate the purchaser who had dischagged the lien to 
‘he lien of the original judgment. Jones v. Smith, 383. 


FACTOR. 


1. At common law, the simple facts of possession and power of 
sale are not sufficient indicia of ownership in a factor to authorize 
a third person to take the property so held in pledge for the debt of 
the factor. This rule has not been changed in Texas by statute. If 
the protection of those who deal with factors requires the adoption 
of a different rule, as has been done in most of the states, it is the 
province of the legislature and not of the courts to effect the change. 
McCreary v. Gaines, 485. 


FACT CASES. 


1. See opinion for facts stated in motion and affidavits to set aside 
a judgment by default, which so far excused a failure to answer, 
that, if accompanied with a showing of a meritorious and valid de- 
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FACT CASES — continued. 
fense, should have authorized the granting of the motion. H. & T. 
C. R. R. Co. v. Burke, 323. 

2. See opinion for facts in which it was held that a writ of error 
should be dismissed. Thompson v. Pine, 427. 

3. See case for facts, stated in an application to set aside a judg- 
ment by default, which were held insufficient to show such a valid, 
meritorious defense as to authorize the granting of the application. 
H. & T. C. R. R. Co. v. Burke, 323. 

4, See statement and opinion for a description of land contained 
in a deed deemed sufficient with the aid of extrinsic evidence de- 
termining its locality, and the deed to which, when recorded, was 
held to operate as constructive notice to subsequent purchasers. 

Jouthit v. Robinson, 69. 

5. See opinion for facts held sufficient to sustain a verdict in favor 
of an agreed boundary line. Coleman v. Smith, 354. 

6. See opinion for facts under which it was permitted to prove the 
former existence, loss and contents of a written instrument, and 
suggestions as to proper practice. Olive v. Bevil, 423. 

7. See opinion for facts under which it was held that one elected 
mayor of Dallas had not resided in the city for twelve months pre- 
ceding his election, as required by the charter of that city. Seay v. 
Hunt, 545. 

8. See opinion for facts showing contributory negligence which 
precluded a recovery by a brakeman who was injured while en- 
gaged in coupling cars, while the fireman was acting as engineer in 
moving the train. Jl. & 7.C. R. R. Co. v. Myers, 110. 


FINAL JUDGMENT. 

1. In a suit to cancel deeds on account of fraud in their procure- 
ment, the judgment was for the plaintiff, directing a writ of resti- 
tution and execution for costs, but reciting that inasmuch as a new 
trial had been granted in regard to the issue raised by the pleadings 
as to the amount of the purchase money paid by the defendants, 
the judgment or decree cancelling the deeds should be held in abey- 
ance until that issue should be determined. Held, 

(1) There could be no final judgment from which an appeal or 
writ of error could be prosecuted, until all the issues as to all the 
parties had been finally adjudicated in the district court. 

(2) No order or decree which does not preclude further proceed- 
ings in the case in the court below can be regarded as final. 

(3) The defendants having prayed for a condemnation and sale of 
the land to satisfy their claim for purchase money, and that issue 
remaining undisposed of, the judgment was interlocutory, from 
which no appeal could be taken. 

(4) The cause should proceed in the district court as though no 
trial had occurred. 















































678 INDEX. 
FINAL JUDGMENT — continued. 

(5) The district court should allow the case to be reinstated on its 
docket after notice. Linn v. Arambould, 611. 

FOREIGN ADMINISTRATOR. See ExXecuTors aND ADMINISTRA- 
TORS, 3. 
FORCED HEIRSHIP. 

1. In March, 1815, a man died leaving a will, and a wife surviv- 
ing him. By the terms of his will, his wife, who was constituted 
its sole executrix without bond, was given all his personal and real 
estate ‘‘ for and during her natural life-time, to be applied as she 
may deem best to the support and maintenance of herself” and 
their children. The will further provided, that, in the event of the 
wife’s death, ‘‘such of the property as may be left” should be 
equally divided among the children, and declared it to be the pur- 
pose of the testator to make his wife ‘‘ the unrestrained controller” 
of his property. The husband died in possession of real estate, sev- 
eral installments of purchase money on a portion of which were 
yet due the government, and which had been purchased during cov- 
erture. Ina suit brought by the heirs of the deceased against one 
in possession claiming under an absolute conveyance from the sur- 
viving wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidable only, and it could be attacked only by the parties, 
and inthe manner and time, prescribed by law in a direct proceed- 
ing had for that purpose. 

(2) An absolute conveyance of the property devised, made by the 
wife, vested title in the purchaser. 

(3) The wife could, independent of the will, make a valid convey- 
ance of the community property, to discharge a bond made by the 
husband to convey title, and to satisfy claims of the government 
against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four years’ 
limitation from and after the period when patent could have issued 
from the state to the obligee in the bond. Orr v. O'Brien, 149. 


FRANCHISE. 

1. The word, franchise, as used in the act of 9th Anne, applies 
only to franchises of corporations; and the first section of the act 
of July 9, 1879, resulating proceedings in quo warranto, being a re- 
enactment of the English statute, it must be considered as having 
been adopted with the construction given to that statute. The right 
to assess a public tax is not that character of franchise contem- 
plated by the statute. State v. Smith, 447. 

FRAUD. See JUDGMENT, 8. SHERIFF'S SALE, 6. 
1. Two grants of eleven leagues were made to the same party. 
There was no evidence that a testimonio ever issued on the grant 
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first made, that possession was ever taken of it, that it was ever 
claimed by the grantee or by any one under him, or that he ever 
paid government dues on it. The land covered by the second grant 
was selected by the grantee, was always claimed by his vendees, 
and soon after the organization of the general land office, the agent 
of the grantee explained to the commissioner that the first grant 
was made through mistake. Held. 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. Hanrick v. Jackson, 17. 

2. A surviving husband acting as executor of his deceased wife’s 
will. under power to mortgage, sell and dispose of her estate for the 
benefit of her children, conveyed real estate thus inherited by the 
children for $20,000, making warranty deed, and two days after- 
wurds received from the vendee a deed reconveying the property to 
the executor by quit-claim deed for $20,000. No consideration 
passed for either deed: they were made to enable the executor to 
incumber the land for his individuai use; and both were acknow]- 
edged and filed for record on the day of their execution. These 
deeds were made just after the executor, who desired to borrow 
money from a third party, had been told that the loan could be ob- 
tained on real estate security. Five days after the reconveyance, 
the third party loaned money to the executor, receiving as security 
for the loan a mortgage on the land with a power of sale, under 
which thé land was sold and the mortgagee became the purchaser. 
In a suit involving title between the mortgagee, the executor, and 
the heirs of the wife, represented by a special guardian, claiming 
title in them, and charging fraud, held, 

(1) When evidence tending to charge a party with notice consists 
in part of written instruments of record in his chain of title, and in 
part of admitted or unquestioned facts, the question of notice be- 
comes one of law. 

(2) As matter of law, the mortgagee was chargeable with notice 
of the fraud perpetrated on the heirs. Gaston & Thomas v. Dash- 
iele, 508. 

3. A party having sold land, taking notes for the purchase money, 
sued to foreclose the vendor's lien, but before judgment transferred 
the notes to his children, who in turn transferred them to the at- 
torney bringing the suit to foreclose; and the attorney not caring to 
use his own name in the proceedings, prosecuted the cause to judg- 
ment in the name of the original plaintiff, without consulting him. 
The stay law being in force at the time, no process was sued out 
until the stay law had afterwards been declared unconstitutional, 
when, at the request of his predecessor, the clerk issued an order of 
sale without the knowledge of the owner of the judgment, under 
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which the land, worth five dollars per .acre. was sold, through col- 
lusion with the sheriff and the original plaintiff in the cause, for 
twenty-one cents per acre, the purchaser buying ostensibly for him- 
self, but secretly for himself and the original plaintiff. In a suit 
by the real owner of the judgment to set aside the sale for fraud, 
and to recover the land from the purchaser as trustee, a judgment 
which in effect declares a trust in favor of the plaintiff, and en- 
forces it by a recovery of the land, is erroneous. Hudson v. 
Morriss, 595. 

4. When one pays money in ignorance of circumstances with 
which the receiver is acquainted out does not disclose, and which, 
if disclosed, would have avoided the payment, the receiver acts 
fraudulently and the money may be recovered back. George v. 
Taylor, 97. 

5. From considerations of public policy, common carriers are made 
liable under the statute (R. S., art. 278). and under the decisions of 
the courts of Texas, as at common law, for all losses not occasioned 
by the act of God or the public enemy; and any exceptions or special 
contract seeking to vary that liability are invalid. Bat if the ship- 
per practices a fraud on the carrier by fraudulently concealing, 
either through his acts or omissions, the value of the article shipped, 
the carrier is discharged. H. & T. C. R. R. Co. v. Burke, 323. 

6. The following receipt: ‘‘ Received of James Henderson three 
hundred dollars, in part payment of a certain tract of land, being 
my own headright, lying on Rush creek in the cross timbers, this 
23d March, 1859.” (Signed) Israel Earles:” Held, 

(1) That it was a sufficient written memorandum of a contract for 
the sale of land, though in the form of a receipt. 

(2) To comply with the statute of frauds, the written memoran- 
dum of a contract for the sale of land should be so certain within 
itself, or by reference to other writings referred to, in regard to 
parties and subject matter, that specific performance may be en- 
forced without a resort to parol testimony. 

(3) Under such a receipt the consideration may be proved by parol. 
Fulton v. Robinson, 401, 

7. A gift from the husband to the wife, made at a time when the 
husband has alwindant property to satisfy the claims of creditors, is 
not void as to them; nor will such a settlement of property be 
affected by the subsequent inability of the husband, through mis- 
fortune, to satisfy the claims of former creditors. Morrison v. 
Clark, 437. 

8. A trust will not be declared in case of a fraudulent sale, if 
thereby the person who is made the beneficiary will in effect receive 
the benefit of the fraud at the expense of another who has been de- 
frauded by the transaction, and who is equally innocent as the party 
in whose favor the trust is sought to be declared. To do so would 
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FRAUD — continued. 
be discriminating between the actors in the fraud and a creditor 
seeking to appropriate its advantages. Where once a fraud has been 
conunitted, not only is the person who committed the fraud pre- 
cluded from deriving any benefit from it, but every innocent person 
is likewise, unless he has innocently acquired a subsequent right; for 
a third person, by seeking tv derive any benefit under such trans- 
action, or resulting therefrom, becomes particeps criminis, however 
innocent of the fraud in the beginning. Hudson v. Morriss, 595, 
9. A sheriff's sale, procured by fraud, will not be converted by a 
court of equity to the profit of any one, the remedy provided by law 
being to place the parties in statu quo by setting aside the sale. Id. 


FRAUDULENT ASSIGNMENT. 
1. An assignment which reserves an individual advantage toa 
-member of the mercantile firm miking the assignment is invalid as 
to creditors; but an assignment which makes preferred creditors of 
a firm, one of whose members is also a member of the failing firm, 
is not rendered invalid for that cause. Welsh v. Britton, 118. 


FRAUDULENT CONCEALMENT. 

1. When one pays money in ignorance of circumstances with 
which the receiver is acquainted but does not disclose, and which, if 
disclosed, would have avoided the payment, the receiver acts fraud- 
ulently and the money may be recovered back. George v. Taylor, 97. 


FRAUDULENT CONVEYANCE. ° 
1. No third party can question the validity of a conveyance from 
the husband to the wife, unless he was a creditor of the husband 
before the conveyance was made, or was a subsequent purchaser 
without notice. De Garca v. Galvan, 53. 


GARNISHMENT. See HomesTEap, 2, 3. 

1. The fact that a garnishee holds goods openly under a claim of 
title will not prevent the question of the good faith of his title and 
possession from being controverted in a contest over his answer as 
garnishee. The creditor in such a case is not compelled to resort te 
attachment. Farrar v. Bates, 193. 

2. When the proceedings, including a judgment, are conducted 
as part of the suit against the original defendant, against whom 
judgment had already been rendered, the fact that the judgment 
was against the original defendant need not be proved. The court 
will take judicial notice of that fact. Jd. 

GIFT. See FRAUD, 7. 
GRANT. See MEXICAN GRANT. 
1. The want of authority of the officer in extending a title which 


rendered it void must be shown by the law, or that he attempted to 
exercise his authority beyond the territory over which he had juris- 
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diction, or something of like character, and not from proof of mere 
error of the officer in extending title to one not in fact legally en- 
titled, but who he believed was entitled to receive it. Hunrick v. 
Jackson, 17. 

GUARANTY. See Contract, 1. JUDGMENT, 7. LuomrTatioy, 1. 

HOMESTEAD. See WITNESS, 2. 

1. When a homestead was sold by a creditor under a mortgage 
with a power to sell, the same having been executed in 1875, the 
creditor was not authorized to apply the overplus resulting from 
the sale, after liquidating his secured debt, to the extingu:shment 
of a further amount due him and unsecured. The mortgagee, 
having sold the homestead and become the purchaser thereof, was 
eutiled to no benetit from his purchase until he had paid to the 
hior.gagors Whatever remained from proceeds of sale aiter satisfy- 
ing his secured debt. Hunter v. Wooldert, 433. 

2. Money due from an insurance company to the owners of a 
homestead, for loss sustained by fire in the destruction of the home 
bau.tling, is not subject to garnishment by one who held an unsatis- 
fied mecinanic’s lien on the building before its destruction. Cam- 
ero Vv. Fay, 58. 

3. The insurance money on the homestead is not subject to the 
payment of debts of a general character. Jd. 


HUSBAND AND WIFE. See COLONIAL GRANT, 4. DEED or Trust, 1. 
LiMITATIONS, 6. MARITAL RELATIONS, 1. SEPARATE PROPERTY. 
WILL, 1. WHITNEsS. 

1. No third party can question the validity of a conveyance from 
the husband to the wife, unless he was a creditor of the husband 
before the conveyance was made, or was a subsequent purchaser 
without notice. De Garea v. Galvan, 53. 

IMPEACHING WITNESS. See Evipencs, 17. 

IMPROVEMENTS. See PRE-EMPTOR, 1. 

1. Taough the fact that a purchaser had full knowledge of the 
state of the title at the time of his purchase, and when he made his 
improvements, is not conclusive as to his good faith in purchasing 
and improving, a finding against him on the question of good faith 
will not be disturbed under such circumstances. S/iuliz v. Lem- 
pert, 273. 

INJUNCTION. See STATUTES CONSTRUED, 6. 

1. Proceedings at law will not be enjoined on the ground of want 
of jurisdiction in the court in which the proceedings are instituted. 

2. An injunction from the district court will not lie to restrain a 
justice of the peace from adjudicating causes arising under a statute, 
on the ground that the statute is violative of the constitution. 
Jones v. Stallsworth, 138. 
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INNOCENT PURCHASER. See Location, 3. 


INTEREST. See ConstiruTionsL Law, 3. Tax CoLiecror, 1. 

1, The state cannot recover interest on taxes, payment of which 
has been deferred, unless the statute authorizes interest on such 
taxes. W. U. Telegraph Co. v. State, 314. 

2. County warrants issued on claims allowed by the county com- 
missioners’ court, which, under the statute, can be paid o.ly in the 
order of their registration according to their class, which are silent 
as to interest, and specify no time of payment, do not bear interest. 
No opinion is expressed as to the power of the county commissioners 
court to issue warrants which stipulate for interest ou their face. 
Ashe v. County of Harris, 49. 


INSURANCE. See MecHaAntc’s LIEN. 


INTERVENOR. See CONTINUANCE, 1. JUDGMENT, 13. Partics. Part- 
NERSHIP, 1. 

1. While an intervenor is not bound by a statement of facts not 
signed by her counsel, or a judgment on writ of error regarded as 
passing on her rights, yet where she adopts the allegations of the 
plaintiff and prays for the same remedies, the judgment aticcts alike 
both plaintiff and intervenor. Hudson v. Morriss, 595. 


INTER-STATE COMMERCE. See TAXATION, 2. 
INSPECTION OF PAPER. See MISTAKE, 2. 


INTERLINEATIONS. See MISTAKE. 

1. Interfineations and erasures found in the protocol of a grant, 
noted and referred to at the foot of each paper where they occur in 
the expedientes of title above the signature of the officer who ex- 
tends title and of the subscribing witnesses, do not cast such sus- 
picion on the title as to authorize its exclusion asevidence. Jlanrick 
v. Jackson, 17. 


IRRIGATION, 

1. The right to use water for purposes of irrigation, when its use 
is not indispensable, but is resorted to for the purpose of increasing 
the products of the soil, must be subordinate to the right of a co- 
proprietor to supply his natural wants and those of his family, ten- 
ants and stock, by using the water for necessary and domestic 


purposes. Baker v. Brown, 377. 


SUDGMENT. See COLLATERAL PROCEEDING. FINAL JUDGMENT. 
VENDOR'S LI=n, 23. 

1. A judgment was rendered in 1860 for a community debt against 

a surviving wife in her representative capacity, whose husband, 

dying in 1859, had by will appointed her his executrix, with a pro- 

vision that no other action should be had in the county courT con- 

cerning his estate than the probate and registration of his will and 
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the return of inventory of the estate. That judgment was affirmed 
on appeal by the supreme court. Those entitled to the estate were 





never cited to give bond under the provisions of the act of 1848 

(Hart. Dig., 1219), nor was a bond executed. Under that judgment 

execution was levied on community property, which was sold to 

satisfy it. In a suit by the heir against one claiming under the pur- 
. chaser at that sale, held, 

(1) The judgment was valid and binding in so far as it affected 
the property in controversy, and the heir was bound thereby. 

(2) Her designation as executrix in the proceedings on which 
judgment was obtained was immaterial, since the pleadings dis- 
closed that the suit was against her in her representative capacity, 
and that such capacity was that of survivor. 

(8) The judgment being valid when rendered, the subsequent 
marriage of the widow would not have the effect of rendering the 
sale of the property made after her marriage, void, so as to subject 
it to attack in a collateral proceeding. Woodley v. Adams, 525. 

2. It is no valid objection to a judgment by consent, that the 
cause of action was so defectively stated as to have required a 
reversal had the judgment been rendered on a contest of rights be- 
tween the parties. The effect of such a judgment is a waiver of all 
errors except such as would involve the jurisdiction of the court. 
Lessing v. Cunningham, 231. 

3. It is manifest error to render judgment in an action of trespass 
to try title for land, a portion of which is not embraced in the de- 
scription given in the pleadings of the land in controversy. Throck- 
morton v. Davenport, 236. 

4, In a petition to enforce a builder's lien on fifty acres of land, it 
was described as that ‘‘surrounding and including the buildings.” 
Tn the bill of particulars filed, it was described as *‘ fifty acres front- 
ing on Leon creek, in a square shape ;” in the judgment enforcing 
a lien, it was described as ‘‘ fifty acres of land surrounding the same 
(the building), and having a front of one hundred yards on the east 
bank of Leon creek, and running back between parallel lines for 
quantity.” Held, 

(1) That the judgment was not responsive to the verdict. 

2) The real issue between the builder and third parties claiming 
title to the land, who had been made defendants by him, being as 
to the existence of a lien as against them, and the verdict not being 
responsive to that issue, the judgment should be reversed on their 
appeal, though no personal judgment was rendered against them. 
Adams et al. v. Cook, 161. 

5. It is manifest error to render judgment in an action of trespass 
to try title for land, a portion of which is not embraced in the de- 
Rcription given in the pleadings of the land in controversy. Throck- 
morton v. Davenport, 236. 
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6. In a suit against an incorporated company, citation may be 
served upon a local agent representing the company in the county 
in which such suit may be brought (R. S., 1223). <A petition alleged 
that a defendant incorporated company had an office ** for the trans- 
action of business as a common carrier in the city of Austin, Travis 
county, Texas, at which place the agent of said company is Robert 
S. Collins.” The suit was brought in Travis c@unty. Held, that 
service of citation on Robert 8. Collins was sufficient to hold the 
defendant to answer the petition, and that no judicial ascertain- 
ment of the agency was required to authorize a judgment by 
default. H. & T. C. R. R. Co. v. Burke, 323. 

7. A party having sold land, taking notes for the purchase money, 
sued to foreclose the vendor's lien, but before judgment transferred 
the notes to his children, who in turn transferred them to the attor- 
ney bringing the suit to foreclose; and the attorney not caring to use 
hisown name in the proceedings, prosecuted the cause to judgment in 
the name of the original plaintiff, without consulting him. The stay 
law being in force at the time, no process was sued out until the 
stay law had afterwards been declared unconstitutional, when, at 
the request of his predecessor, the clerk issued an order of sale with- 
out the knowledge of the owner of the judgment, under which the 
land, worth five dollars per acre, was sold, through collusion with 
the sheriff and the original plaintiff in the cause, for twenty-one 
cents per acre, the purchaser buying ostensibly for himself, but se- 
cretly for himself and the original plaintiff. In a suit by the real 
owner of the judgment to set aside the sale for fraud, and to recover 
the land from the purchaser as trustee, a judgment which in effect 
declares a trust in favor of the plaintiff, and enforces it by a recov- 
ery of the land, is erroneous. Hudson v. Morriss, 595. 

8. When the holder of notes transfers them he is no longer charge- 
able with any duty in regard to them, and the transferee has the 
right to control the judgment that may be rendered on them; and 
at sheriff's sale under execution on the judgment, the transferee 
has the right to bid as would any indifferent person. The law will 
not charge a duty with its corresponding trust upon another to per- 
form those acts which may be done by the party to be benefited. Jd. 

9. The assignment of a judgment, or note in suit, does not impose 
any trust relation upon the assignor. The assignee is only entitled 
to the benefits which by law attach to a change of ownership; and 
pending suit the assignee has a right to use the assignor’s name to 
prosecute the claim to judgment and to direct its enforcement. Id. 

10. An assignor by assignment incurs an obligation to do no act 
inconsistent with his changed relation to the judgment assigned; 
and an assignee by virtue of his equitable interest has a right to 
control the collection of a judgment, and for that purpose to use 
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the name of the plaintiff, his assignor, and to receive the money 
when collected. Id. 

11. One having by assignment parted with his interest in a judg- 
ment is no longer a necessary or proper party to proceedings for the 
purpose of setting it aside, or for enjoining or obtaining other relief 
from it; and a party, or after his death his legal representatives, in 
whose name @&® judgment has been recovered for the benefit of 
another, cannot refuse to prosecute a suit to revive the judg- 
ment. Jd. 

12. While an intervenor is not bound by a statement of facts not 
signed by her counsel, or a judgment on writ of error regarded as 
passing on her rights, yet where she adopts the allegations of the 
plaintiff and prays for the same remedies, the judgment affects alike 
both plaintiff and intervenor. Jd. 


JUDGMENT CREDITOR. See Equity, 2. 
JUDGE. See DISQUALIFICATION OF JUDGE. 


JUDGMENT BY CONSENT. 

1. It is no valid objection to a judgment by consent, that the 
cause of action was so defectively stated as to have required a re- 
versal had the judgment been rendered on a contest of rights 
between the parties. The effect of sucha judgment is a waiver of 
all errors except such as would involve the jurisdiction of the court. 
Lessing v. Cunningham, 231. 


JUDICIAL DISCRETION. See PRACTICE IN SUPREME CoURT. 12. 
SETTING ASIDE NON-SUIT, 1. 


JUDICIAL NOTICE. 

1. When the proceedings, including a judgment, are conducted as 
part of the suit against the original defendant, against whom judg- 
ment has already been rendered, the fact that the judgment was 
against the original defendant need not be proved. The court will 
take judicial notice of that fact. Farrar v. Bates & Co., 193. 

2. The assignment of a judgment, or note in suit, does not impose 
any trust relation upon the assignor. The assignee is only entitled 
to the benefits which by law attach to a change of ownership; and 
pending suit the assignee has a right to use the assignor’s name to 
prosecute the claim to judgment and to direct its enforcement. 
Hudson v. Morriss, 595. 

3. An assignor by assignment incurs an obligation to do no act 
inconsistent with his changed relation to the judgment assigned; 
and an assignee by virtue of his equitable interest hasa right to con- 
trol the collection of a judgment, and for that purpose to use the 
name of the plaintiff, his assignor, and to receive the money when 
collected. Id. 
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4, One having by assignment parted with his interest in a judg- 
ment is no longer a necessary or proper party to proceedings for the 
purpose of setting it aside, or for enjoining or obtaining other relief 
from it; and a party, or after his death his legal representatives, in 
whose name a judgment has been recovered for the benefit of 
another, cannot refuse to prosecute a suit to revive the judzment. Jd. 

5. From the institution of suit to the final satisfaction of the 
judgment, the party who is beneficially interested is permitted to 
act in his own behalf to enforce his rights, though the proceedings 
may be in the name of another who appears to have the legal right; 
and, when necessary, the other party will be forced to allow the pro- 
ceedings to be preserved in the name of the original plaintiff. Jd. 

6. In such an action no judgment can be rendered enforcing a 
lien against parties defendant ¢laiming an interest in the land, who 
were not parties to the building contract, and on whom no copy of 
the bill of partictlars was served. Adams v. Cook, 161. 

7. In a petition to enforce a builder’s lien on fifty acres of lan.l, it 
was described as that ‘‘ surrounding and including the buildings.” 
In the bill of particulars filed, it was described as * fifty acres froat- 
ing on Leon creek, in a square shape; in the judgment enforcing a 
lien, it was described as ** fifty acres of land surrounding the same 
(the building), and having a front of one hundred yards ona the east 
bank of Leon creek, and running back between parallel lines for 
quantity.” Held, 

(1) That the judgment was not responsive to the verdict. 

(2) The real issue between the builder and third parties claiming 
title to the land, who had been made defendants by him, being «\s to 
the existence of alien as against them, and the verdict not cing 
responsive to that issue, the judgment should be reversed on (ieir 
appeal, though no personal judgment was rendered az.iust 
them. Id. 

8. A judgment in trespass to try title, which authorizes a defond- 





ant who has been defeated in the action, but who has establis!ed the 
making in good faith of permanent and valuable improvements, to 
designate at a future day the location of an undescribed portion of 
the land recovered, which he claimed in good faith, and which was 
not designated with certainty in his answer, is not warranted by the 
statute. Sellman v. Lee, 319. 


JURISDICTION. See Vorp AND VOIDABLE. 

1. The finding of a court of general jurisdiction in regar] to the 
jurisdictional facts on which its judgment is based is con lu-ive 
against all collateral attacks, except in cases where the recor i 0 its 
own proceedings disclosed their nullity by showing that juris:t.ction 
had never attached in the particular case. Brockenborouyh v. 
Melton, 493. 
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2. One who had resided elsewhere in Texas died in Galveston in 
1844, where it did not clearly appear that he had a fixed domicile. 
Administration was granted on his estate to his wife in Galveston 
county. She qualified, and filed a partial inventory, but nothing 
more was done either by herself or that court touching the succes- 
sion. Afterwards, in 1845, letters de bonis non were granted on the 
same estate to the brother of the deceased, in Bastrop county, where 
the decedent once lived and owned property. The jurisiiction of 
the court in Bastrop county was exercised on an application for let- 
ters, which recited the former grant of letters and that the admin- 
istratrix intended to resign. Under the letters last granted a full 
inventory showing a large estate was filed, and the est#!e adminis- 
tered. The validity of the Bastrop administration was attacked in 
a suit brought in 1878. Held, , 

(1) That in a collateral attack the jurisdiction of the Bastrop court 
being invoked on a contemplated resignation and abandonment of 
the Galveston administration, it will be conclusively presumed that 
the contingency happened which would validate the grant of letters 
by the Bastrop court. 

(2) That presumption is strengthened by an acquiescence for thirty 
years in the proceedings of the Bastrop court by all parties having 
an interest; by the further fact that it did not appear clearly that the 
deceased had a fixed residence in Gilveston; by the fact that the in- 
ventory at Galveston was but a partial one, and by the fact that the 
widow, to whom letters in Galveston were granted, survived twenty- 
four years and made no complaint, though the administration was 
closed in Bastrop, and large interests sold under it. 

(3) The Bastrop administration was not void for want of juricdic- 
tion. Id. 

3. An application to remove a cause from the state court to a 
federal court, under the act of March 3, 1875, must be made at the 
first term, when the parties are all before the court, before or at the 
time when the cause could be first tried on its merits, and before 
the trial thereof. Meyer v. Schining, 430. 


4. The probate court had no jurisdiction over contests for the es- 
tate of a decedent between the administrator and one claiming it by 
virtue of a gift causa mortis; and the district court would acquire 
no jurisdiction by an appeal prosecuted by the administrator from 
a judgment rendered against him and in favor of the claimant. An 
appeal in such proceeding from the judgment of the district court 
was dismissed at the costs of the claimant, by whom the suit was 
improperly brought. Wadsworth v. Chick, 241. 

5. When the authority of a court is exercised by the rendition of 
judgment, and the judgment is satisfied, its authority is exhausted, 
and all proceedings afterwards had by it without notice to those 
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who acquired interests under it, are absolutely void. Lindsay v. 
Jaffray, 626. 

6. A distributee of an estate moved to remove the adininistration 
to the district court, on the ground that the county judge, being a 
creditor of the estate on two small claims amounting to $22.64, was 
disqualified. The motion being overruled, it was developed on ap- 
peal to the district court that the county judge had once been tem- 
porary administrator of the estate; that as such he had given bond 
for less than the appraised value of the estate, and had made no 
final settlement. Held, 

(1) The fact that no final settlement had been made by the county 
judge constituted such disqualifying interest as authorized the re- 
moval of the administration to the district court. 

(2) The question being jurisdictional in its character, is considered 
in the supreme court though not raised in the original motion. 

(8) The trial in the district court was de nove, and need not have 
been confined necessarily to the issues presented in the county 
court. Burks v. Bennett, 237. 

7. The probate court had no jurisdiction over contests for the es- 
tate of a decedent between the administrator and one claiming it by 
virtue of a gift causa mortis; and the district court would acquire 
no jurisdiction by an appeal prosecuted by the administrator from 
a judgment rendered against him and in favor of the claimant. An 
appeal in such proceeding from the judgment of the district court 
was dismissed at the costs of the claimant, by whom the suit was 
improperly brought. Wadsworth v. Chick, 241. 

LAND CERTIFICATE. See CeLoniaAL Grant, 4. Deep, 5, 6 Lo- 
CATION AND SURVEY, 1. UNRECOMMENDED CERTIFICATE. 

1. A joint owner of a land certificate may locate separately the 
interest owned by him, so as not to create therein a tenancy in com- 
mon in it with those owning the other interests in the certificate. 
Glasscock v. Hughes, 461. 

2. A purchaser for value, from or under a patentee, is not charge- 
able with constructive notice of latent defects in the transfer of the 
certificate upon which the patent issued, when there is nothing upon 
the face of the patent which would put a prudent man on such in- 
quiry as would lead to notice of such defects. Wimberly v. Pabst, 587. 


LEASE. 

1. A clause in a lease by which the lessees agree “‘ te give peace- 
able possession ef the said shops, oxen, wagen, houses. mill and gin, 
inas good condition as when delivered to them; that is to say, in good 
running order, ordinary wear and tear excepted,” does not, in the 
absence of negligence, bind the lessee to rebuild in case of casual 
destruction of the property, by fire, or make them responsible in 
damages for the loss. Miller v. Morris, 412. 

VoL. LV —44 
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LEVY. See Lien, 1. TRIAL OF RIGHT OF PROPERTY, 1. 
1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust, 


entitled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid, 266. 

2. Property in the hands of a receiver, pending litigation, is not 
subject to levy and sale until after a final decree is rendered in the 
cause. A purchaser at a sale under an execution issued from the 
supreme court, for costs, and levied upon such property, acquires 
no title while the property is in the hands of the receiver. Under 
any other rule, the whole fund might pass from the receiver before 
a final decree. Edwards v. Norton, 403. 

3. An uncertain equitable interest in land is not subject to sale 
under execution. Such a sale would involve ruinous sacrifice to 
the debtor, without effecting the purpose of the law in satisfying 
the claims of creditors. id. 


LIEN. See BuILDER’s Lien. MecHanic’s LIEN. 

1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust 
where the trustee or cestui que trust is neither in possession nor 
entitled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid & Smith, 266. 


LIMITATION. 

1. One in possession under a deed conveyirg a designated portion 
of a survey by specific. metes and bounds cannot invoke for his pro- 
tection the three years’ statute of limitations, against the owner of 
an undivided interest in the same survey, under an older deed from 
the common vendor; the second purchaser having notice of the 
former deed. Saunders v. Silvey, 46. 

2. In March, 1845, a man died leaving a will, and a wife surviving 
him. By the terms of his will, his wife, who was constituted its 
sole executrix without bond, was given all his personal and real es- 
tate ‘‘ for and during her natural life-time, to be applied as she may 
deem best to the support and maintenance of herself” and their 
children. The will further provided, that, inthe event of the wife’s 
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LIMITATION — continued. 

death, ‘‘such of the property as may be left” should be equally 
divided among the children, and declared it to be the purpose of 
the testator to make his wife ‘‘ the unrestrained controller” of his 
property. The husband died in possession of real estate, several 
installments of purchase money on a portion of which were yet due 
the government, and which had been purchased during coverture. 
In a suit brought by the heirs of the deceased against one in pvsses- 
sion claiming under an absolute conveyance from the surviving 
wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidabl. only, and it could be attacked only by the parties, 
and in the manner and time, prescribed by law in a direct proceed- 
ing had for that purpose. 

(2) An absolute conveyance of the property devised, made by the 
wife, vested title in the purchaser. 

(3) The wife could, independent of the will, make a valid con- 
veyance of the community property, todischarge a bond made by 
the husband to convey title, and to satisfy claims of the govern- 
ment against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four years’ 
limitation from and after the period when patent could have issued 
from the state to the obligee in the bond. Orr v. O’Brien, 149. 

3. The eleventh (11th) section of the act of January 20, 1840, was 
intended to apply to illegal sales of the wife’s property, made by the 
husband during coverture, and to such sales only. Hunton v. 

Vichols, 217. 

4. In avoiding the statute of limitations, successive or cumulative 
disabilities cannot be regarded; minority cannot be tacked to cov- 
erture, and the saving of the statute is only to those to whom the 
right first accrues. Id. 

5. The absence of a defendant from the state, or the absence of 
any vendor through whom he claims, can, in trespass to try title, 
when he invokes the statute of limitation for his protection, have 
no effect upon his rights, if, during the period of absence, posses- 
sion was held by his tenant or agent. dd. 

6. The fact that the deed under which a defendant who invokes 
the five years’ statute of limitations claims does not convey a good 
title to the land, does not prevent it from being such a deed as he 
may avail himself of with the other incidents which the law pre- 
scribes as a defense, under the five years’ statute of limitations. Id. 

7. Exemption from suit given by the three years’ statute of 
limitations of February 5, 1841 (Pasch. Dig., art. 4622), is not lost by 
a temporary break in the possession subsequent to the completed 
term of adverse possession; and the exemption from suit given by 
that statute can be pleaded in defense by one in possession in privity 
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of estate, though with disconnected possession, with one who had 
such three years’ possession under the statute, Spojford v. Ben- 
nett, 293. 

8. The above principle, announced by a special court in Erhard 
v. Hearne, 47 Tex., 470, reaffirmed. Jd. 

9. Whether the three years’ bar of limitation, under the act of 
February 5, 1841, extinguished the older title (if the junior title may 
be abandoned), so that the holder of the elder title, on regaining his 
possession, or in a contest with one not in privity with the junior 
title, would have his rights unaffected, quere. Id. 

10. Under the act of January 19, 1841 (Hart. Dig., art. 2021), the 
issuance of a patent, being authorized upon a certilicate found to 
be genuine and legal by the traveling board, but not recommended 
for patent because not obtained in strict accordance wit! law, such 
certificate was thereby validated; and possession of land for the 
period prescribed by law under a location of such certificate and 
survey is sufficient to support the defense of the statute of limita- 
tions. Id. 

11. The rights of a riparian proprietor to the use of the water 
may be restricted or lost by grant, or by prescription, under such 
adverse, continuous, uninterrupted user and occupation by another, 
as would, by analogy to the statute of limitations, bar the right of 
entry upon lands. Ten years’ user and occupation would in Texas 
be the period of prescription. Baker v. Brown, 377. 

12. Heirs claiming title to land under the ten years’ statute of 
limitations may tack their possession to that of the ancestor to com- 
plete the ten years’ occupancy required by the statute. Olive v. 
Bevii, 423. 

13. Article 4624, Pasch. Dig., was not affected by the provisions of 
art. 4621, so as io require that the ancestor should have had five 
years’ possession of land claimed by the heir under the ten years’ 
statute of limitations, in a case when it required the combined pos- 
session of the ancestor and heir to complete the bar. Jd. 

14. The rights of a riparian propietor to the use of the water may 
be restricted or lost by grant, or by prescription, under such ad- 
verse, continuous, uninterrupted user and occupation by another, 
as would, by analogy to the statute of limitations, bar the right of 
entry upon lands. Ten years’ user and occupation would in Texas 
be the period of prescription. Baker v. Brown, 877. 

15. The statute of limitations will ruv. in favor of the wife from 
the date of the maturity of a note executed by the husband and 
wife, and secured by mortgage on the wife’s separate estate, so as 
to defeat a foreclosure of the mortgage on proceedings against her, 
begun more than four years after the maturity of the note, not- 
withstanding the debt, as against the husband; may have been kept 
alive by proceedings in bankruptcy. Wofford v. Unger, 480. 
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16. The statute of limitations begins to run in favor of a surety 
or guarantor from the time he is liable to suit, and in favor of a 
mortgagor from the time the mortgagee’s right of action accrues. Id. 

LOCATION. ° 

1. A judgment of the district court, affirmed on appeal by the 
supreme court in 1848, in a proceeding by the legal representatives 
of a colonial empresario, against the president of the republic of 
Texas and commissioner of the general land office, divesting out of 
the state all title to a tract of land in Austin’s colony and vesting it 
in the estate of the empresario, constituted the land ‘ titled” land 
within the meaning of the act of February 5, 1850, to prevent loca- 
tions in the colonies of Austin, DeWitt and DeLeon, without refer- 
ence to the formality of the issuance of patent. Bryan v. Crump, 1. 

2. The location on land thus titled, after February 5, 1850, and 
the issuance of patent on such location, were null and void, nor 
could such patent and the mesne conveyances thereunder constitute 
color of title from and under the sovereignty of the soil. Jd. 

3. One cannot acquire title by purchase to land thus claimed 
under patent issued in violation of law, as an innocent purchaser. 
As a purchaser, he is chargeable with notice of the recitals in the 
deed and patent under which he claims, and these would inform 
him that the land was located and patented after February 5, 1850, 
in a colony where locations after that date were prohibited. Id. 

LOCATION AND SURVEY. 

1. A joint owner of a land certificate may locate separately the 
interest owned by him, so as not to create therein a tenancy in 
common in it with those owning the other interests in the certifi- 
cate. Glasscock v. Hughes, 461. 


MANDAMUS. See PARTIEs, 3. 

1. It is well established that mandamus is the remedy to restore 
one to an office from which he has been illegally ousted, or to place 
him in possession of one illegally detained, and to cause delivery of 
its papers, books and archives. Nelson v. Edwards, 389. 


MARITAL RELATIONS. See COLONIAL GRANT, 4. HUSBAND AND 
WIFE. 

1. The statute of limitations will run in favor of the wife from 
the date of the maturity of a note executed by the husband and 
wife, and secured by mortgage on the wife’s separate estate, so as 
to defeat a foreclosure of the mortgage on proceedings against her 
begun more than four years after the maturity of the note, notwith- 
standing the debt, as against the husband, may have been kept 
alive by proceedings in bankruptcy. Wofford v. Unger, 480. 


MARRIED WOMAN. See COLONIAL GRANT, 4. HUSBAND AND WIPE. 
SEPARATE PROPERTY. TRUST DEED. 
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MEASURE OF DAMAGES. See DamaAGEs, 18. 
1. It is error to permit a witness to give his opinion as to the 
measure of damages, that being matterof law. H. &T.C. R. R. 
Co. v. Burke, 323. 


MECHANIC’S LIEN. 
1. Money due from an insurance company to the owners of a 
. homestead, for loss sustained by fire in the destruction of the home 
building, is not subject to garnishment by one who held an unsat- 
isfied mechanic’s lien on the building before its destruction. Cam- 
eron v. Fay, 58. 
2. The insurance money on the homestead is not subject to the 
payment of debts of a general character. Id. 


MERGER. See DEED, 5. 


MEXICAN GRANT. 

1. Whether an officer authorized to extend title to lands in Texas 
prior to the revolution of 1836, set forth in the title the authority 
given him by the governor to extend the title, and that a conces- 
sion had been granted, the presumption will be indulged that he 

_acted in conformity with law and not in violation of it. Hanrick 
v. Jackson, 17. 

2. An authentic copy of the testimonio of a concession, given to 
the interested party, and incorporated in the papers constituting 
the grant, would, where there was one concession to three parties 
for land to each, be as effectual as the original testimonio, Id. 

8. Interlineations and erasures found in the protocol of a grant, 
noted and referred to at the foot of each paper where they occur in 
the expedientes of title above the signature of the officer who ex- 
tends title and of the subscribing witnesses, do not cast such suspi- 
cion on the title as to authorize its exclusion as evidence. Id, 

4. When it appears from all the papers constituting an eapedi- 
entes of title that the grant was intended for one party, and the 
name of another party appears in the granting clause, the name in 
the granting clause will be regarded as having been inserted through 
mistake, and this, though the erasures and interlineations in other 
portions of the grant may show that the grant was originally begun 
and intended for him whose name remained in the granting clause. 
Id. 

5. Two grants of eleven leagues were made to the same party. 
There was no evidence that a testimonio ever issued on the grant 
first made, that possession was ever taken of it, that it was ever 
claimed by the grantee or by any one under him, or that he ever 
paid government dues on it. The land covered by the second grant 
was selected by the grantee, was always claimed by his vendees, 
and soon after the organization of the general land office, the agent 
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MEXICAN GRANT — continued. 
of the grantee explained to the commissioner that the first grant 
was made through mistake. Held, 

(1) That the validity of the second grant never having been ques- 
tioned by individual act or official authority for a period of over 
thirty years, it could not be questioned by a party having no pre- 
existing equitable claim or interest. 

6. The want of authority of the officer in extending a title which 
rendered it void must be shown by the law, or that he attempted to 
exercise his authority beyond the territory over which he had juris- 
diction, or something of like character, and not from proof of mere 
error of the officer in extending title to one not in fact legally en- 
titled, but who he believed was entitled to receive it. Jd. 


MINORITY. 

1. In order to maintain a suit for the recovery of land conveyed 
by the plaintiff during his minority, he must tender back the con- 
sideration received. Bingham v. Barley, 281. 

2. One who, after arriving at the age of twenty-one years, would 
avoid his deed to land made during minority, must do so within a 
reasonable time. Id. 

3. His silence or acquiescence beyond a reasonable time will con- 
clude his right to disaffirm his deed. Id. 

4. What is a reasonable time is such a period as, in view of all 
the attending facts, would rebut any presumption of an intended 
disaffirmance. The length of time, though less than the period of 
limitation, for the recovery of lands, may as effectually prove his 
affirmance or ratification, in connection with the circumstances of 
the case, as his express acts or declarations to that effect. Id. 


MISJOINDER OF PARTIES. 

1. After partition made of land, the various parties owning in 
severalty the subdivisions sued as joint owners for the recovery 
of the original survey. To cure the misjoinder they filed an agree- 
ment made with the defendants, to the effect ‘‘ that the plaintiffs 
are properly joined in the original petition; that the cause may 
proceed, and the rights of all the parties be determined in one suit, 
thus preventing multiplicity of litigation.” Subsequently, pur- 
chasers pendente lite from the original defendants were, on motion, 
made sole defendants. Held, 

(1) The objection sought to be cured by the agreement did not go 
to the foundation of the action, but to the manner of bringing it. 

(2) It was binding on the parties to it. 

(3) It was binding on purchasers pendente lite, who cannot ignore 
the agreements on file of those from whom they purchased. Punch- 
ard v. Delk, 304. 
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MISTAKE. See EvIpENce, 18. Mrxican GRANT. 

1. When it appears from all the papers constituting an eapedientes 
of title that the grant was intended for one party, and the name of 
another party appears in the granting clause, the name in the grant- 
ing clause will be regarded as having been inserted through mis- 
take, and this, though the erasures and interlineations in other 
portions of the grant may show that the grant was originally begun 
and intended for him whose name remained in the granting clause. 
Hanrick v. Jackson, 17. 

2. It is not competent to prove by a witness a clerical mistake, 
apparent on the face of field notes of a survey which are offered in 
evidence; if such a mistake really exists, the jury must determine 
its existence from an inspection of the paper. Coleman v. Smith, 
254. 

3. fee latter portion of opinion for facts under which it was held 
that an order of sale by the probate court describing land as situated 
in one county, when in fact it was in another, was so corrected by 
other portions of the order and inventory as to render the mistake 
evident, and make proper (there being no other objections) the order 
of confirmation. Lindsay v. Jaffray, 626. 


MORTGAGE. See LIEN, 1. TRIAL OF RIGHT OF PROPERTY, 1. 

1. A mortgazor being unable to pay in full the debt, in order to 

save expenses of foreclosure, conveyed the land to the mortgagee in 

* good faith, and for a fair price, though for less than the debt se- 
cured, and received the surrender of the note, mortgage and the 
remainder of his indebtedness. After the date of the mortgage, and 
before the conveyance to the mortgagee, a purchaser bought the 
land at execution sale under a judgment rendered after the date of 
the mortgage. The mortgagor had actual notice of this purchase 
and sheriff's deed, and the mortgagee, before receiving the final 
conveyance, had constructive notice of the sheriff’s deed from the 
record thereof. In asuit brought by the purchaser at sheriff's sale 
to recover the land from the mortgagee, held, 

(1) As against the mortgagee, the purchaser at execution sale held 
the superior title and right of possession, but he held it subject to 
whatever equitable rights the mortgagee still retained, as such. 

(2) The mortgage was not merged in the deed. 

(3) The rights of the mortgagee were not extinguished and lost 
by his receiving, under the circumstances, the deed in settlement. 

(4) To prevent injustice, equity will keep alive a debt, mortgage 
or judgment, although in law it may have been satisfied, and the 
parties so intended. 

(5) When the mortgagee acquires the equity of redemption, in 
whatever way, and, whatever he does with his mortgage, he will be 
regarded as holding the legal and equitable title separately, if his 
interest requires this severance. The law will presume the inten- 
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MORTGAGE — continued. 
tion to be in accordance with his real interest, whatever he may at 
the time have seemed to intend. 

(6) The mortgagee was entitled in equity to relief, notwithstand- 
ing his constructive notice of the sheriff's deed. 

(7) In equity the mortgage remained in force for the protection of 
the mortgagee, except in so far as it may have been satisfied by 
other security than the land. Silliman v. Gammage, 365. 

2. Ina mortgage with a power to sell, the power to make title, 
though not expressed, will be inferred as a necessary incident. 
Hunter v. Wooldert, 433. 

3. When a homestead was sold by a creditor under a mortgage 
with a power to sell, the same having been executed in 1875, the 
creditor was not authorized to apply the overplus resulting from the 
sale, after liquidating his secured debt, to the extinguishment of a 
further amount due him and unsecured. The mortgagee having 
sold the homestead and become the purchaser thereof, was entitled 
to no benefit from his purchase until he had paid to the mortgagors 
whatever remained from proceeds of sale after satisfying his secured 
debt. Id. 


MOTION TO SET ASIDE DEFAULT. See DEFAULT, 1. 


MUNICIPAL OFFICER. 

1. The mayor of the city of Dallas must have resided in that city 
twelve months before his election, to render him eligible to that 
office. Seay v. Hunt, 545, 

2. See opinion for facts under which it was held that one elected 

mayor of Dallas had not resided in the city for twelve months pre- 
ceding his election, as required by the charter of that city. Id. 


NECESSARY PARTIES. See Parties, 9. 

1. An executor under an independent will is not a necessary party 
to a suit, ina controversy involving title between the heir and one 
who had discharged a judgment lien on the land, the judgment 
having been rendered against the executor, as such, and a defective 
sheriff's deed executed to the purchaser; the object of the suit be- 
ing to subrogate the purchaser who had discharged the lien to the 
lien of the original judgment. Jones v. Smith, 283. 


NEGLIGENCE. 

1. A passenger on a railway train, who, instead of occupying a 
coach provided for passengers, remains, without necessity therefor, 
in the baggage car, knowing the fact that he is in more danger 
there than in a passenger coach, and thus remaining, receives in- 
jury in the wreck of the train, which he would have avoided had 
he remained in the passenger coach, is guilty of contributory negli- 
gence, and cannot recover on account of injuries received under 
such circumstances. H. & T. C. R. R. Co. v. Clemmons, 88. 
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NON-SUIT. See Sertina AstmpE Non-sult, 1. 


NOTICE. See ADMINISTRATOR'S SALE, 2. Location, 8. PROBATE 


MATTERS, 2. PURCHASER IN Goop Fairu, 1, 2. STATUTE OF LIMIT- 
ATIONS, 1. 

1. A purchaser is charged with notice of all facts recited in the 
deed through which he claims title. Renieck v. Dawson, 102. 

2. When the recitations in a patent to land show that one of the 
mesne conveyances of the certificate on which the patent is issued 
was made by a bankrupt to his assignee in bankruptcy, the patentee 
acquires by virtue of his patent only such estate as the bankrupt 
could convey. A purchaser of property at a bankrupt sale takes 
the property subject to all the equities with which it was chargeale 
in the hands of the bankrupt. Id. 

8. Property conveyed to the wife during coverture, and limited by 
the terms of the deed to her sole and separate use, becomes the sep- 
arate property of the wife, and this whether the consideration 
paid forits acquisition was with separate or community funds. In 
such case the intention to make such property the separate property 
of the wife is apparent on the face of the deed, charging all who 
have knowledge of its existence with notice. Morrison v. Clark, 487. 

4, A surviving husband acting as executor of his deceased wife's 
will, under power to mortgage, sell and dispose of her estate for the 
benefit of her children, conveyed real estate thus inherited by the 
children for $20,000, making warranty deed, and two days after- 
wards received from the vendee a deed reconveying the property to 
the executor by quit-claim deed for $20,000. No consideration 
passed for either deed; they were made to enable the executor to in- 
cumber the land for his individual use; and both were acknowl- 
edged and filed for record on the day of their execution. These 
deeds were made just after the executor, who desired to borrow 
money from a third party, had been told that the loan could be ob- 
tained on real estate security. Five days after the reconveyance, 
the third party loaned money to the executor, receiving as security 
for the loan, a mortgage on the land with a power of sale, under 
which the land was sold and the mortgagee became the purchaser. 
Ina suit involving title between the mortgagee, the executor, and 
the heirs of the wife, represented by a special guardian, claiming 
title in them, and charging fraud, held, 

(1) When evidence tending to charge a party with notice consists 
in part of written instruments of record in his claim of title, and in 
part of admitted or unquestioned facts, the question of notice be- 
comes one of law. 

(2) As matter of law, the mortgagee was chargeable with notice 
of the fraud perpetrated on the heirs. Gaston et al. v. Das)viell, 508. 


NOTES. See JUDGMENT, 9. 
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OCCUPATION TAX. 

1, Though telegraphic companies may be subject to congressional 
regulation, they are also subject to pay occupation taxes to the 
state; at least until congress otherwise provide. W. U. Tel. Co. v. 
The State, 314. 

2. An occupation tax imposed on a telegraph company, which 
graduates the tax according to the business done, regardless of a 
distinction between busihess done wholly within the state and busi- 
ness done in part without the state, is free from the objection that 
it regulates or obstructs inter-state commerce. Jd. 


OFFICE. See Action, 4. 
1. There is no such office as that of assessor and collector of rail- 
road subsidy tax for the town of Waxahachie. State v. Smith, 447. 


OFFICIAL BOND. See Action, 1, 2. 


ORDER OF SALE. 

1. See latter portion of opinion for facts under which it was held 
that an order of sale by the probate court describing land as situated 
in one county, when in fact it was in another, was so corrected by 
other portions of the order and inventory as to render the mistake 
evident, and make proper (there being no other objections) the order 
of confirmation. Lindsay v. Jaffray, 626. 


ORDINANCE. See ParoL EVIDENCE. 

1. The ordinances passed by the constitutional convention which 
prepared the constitution of 1876, dividing the state into judicial 
districts and fixing the time of holding courts, were not designed 
to take effect for any other purposes than those connected with the 
election, until the ratification of the constitution had been officially 
ascertained and made known by the governor’s proclamation; and 
it was not the design to interfere with the courts or with the times 
of holding courts under existing laws until the new constitution 
actually took effect. Watson v. Miller, 289. 


PAROL EVIDENCE. 

1. When there is no ambiguity in the language of a city ordi- 
nance, parol evidence will not be heard as to representations made 
prior to its passage, or as to the actual intention or understanding 
of those by whom it was passed, there being no question of fraud 
or mistake involved. State v. Paris R. R. Co., 76. 


PARTIES. See NECESSARY PARTIES, 1. 

1. In a suit to recover a personal judgment for the construction 
of a house, and to enforce the builder's lien on the interest of the 
party in the land for whom it was constructed, it is proper to join 
as a defendant in the same suit any other party claiming an interest 
in the land, so as to adjust in one action the liens and equities of al! 
parties. Adams et al. v. Cook, 161. 
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PARTIES — continued. 





2. In such an action no judgment can be rendered enforcing a 
lien against parties defendant claiming an interest in the land, who 
were not parties to the building contract, and on whom no copy of 
the bill of particulars was served, Id. 

3. In a suit by one claiming pre-emption rights, brought against 
the county surveyor to compel by mandamus a survey, and against 
parties in possession to recover the land, the plaintiff may dismiss 
as to the surveyor, and prosecute the suit to try title against the 
parties in possession. Throckmorton v. Davenport, 236. 

4. Parties interested in the subject matter in litigation, but who 
were not made parties in the suit, joined with the parties to the suit 
in a written agreement under the statute to arbitrate. and the dis- 
trict court affirming, on motion, the award rendered, adjudicated 
their respective interests. Held, that having become, without ob- 
jection, parties to the agreement to arbitrate, they were afterwards 
properly regarded as parties to the suit. Shultz v. Lempert, 278. 

5. A surviving partner being legally entitled to collect debts due 
the partnership, the executor of a deceased partner has no right to 
intervene in a suit brought by the survivor to collect a debt, when 
the only object of the intervention is to join in the recovery. Wat- 
son v. Miller, 289. 

6. After partition made of land, the various parties owning in 
severalty the subdivisions sued as joint owners for the recovery of 
the original survey. To cure the misjoinder they filed an agree- 
ment made with the defendants, to the effect ‘* that the plaintiffs 
are properly joined in the original petition; that the cause may pro- 
ceed, and the right of all the parties be determined in one suit, thus 
preventing multiplicity of litigation.” Subsequently, purchasers 
pendente lite from the original defendants were, on motion, made 
sole defendants. Held, 

(1) The objection sought to be cured by the agreement did not go 
to the foundation of the action, but to the manner of bringing it. 

(2) It was binding on the parties to it. 

(3) It was binding on purchasers pendente lite, who cannot ignore 
the agreements on file of those from whom they purchased. Punch- 
ard v. Delk, 304. 

7. If the suit be between the vendee of the purchaser at such sher- 
iff’s sale and the heir, the purchaser who has executed a deed with 
warranty may properly intervene and have his rights adjudicated. 
Jones v. Smith, 383. 

8. From the institution of suit to the final satisfaction of the 
judgment, the party who is beneficially interested is permitted to 
act in his own behalf to enforce his rights, though the proceedings 
may be in the name of another who appears to have the legal right; 
and, when necessary. the other party will be forced to allow the 
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PARTIES — continued. 
proceedings to be preserved in the name of the original plaintiff. 
Hudson v. Morriss, 595. 

9. One having by assignment parted with his interest in a judg- 
ment is no longer a necessary or proper party to proceedings for the 
purpose of setting it aside, or for enjoining or obtaining other 
relief from it; and a party, or after his death his legal representa- 
tives, in whose name a judgment has been recovered for the benefit 
of another, cannot refuse to prosecute a suit to revive the judg- 
ment. Id, , 


PARTITION. 

1. The declarations of a €ommissioner, who acted as such in mak- 
ing partition of land, may, after his death, be given in evidence, in 
regard to the location on the ground of a line established by him in 
making such partition. Coleman v. Smith, 254. 

2. See opinion for acts and conduct of parties held properly ad- 
missible in evidence to establish a parol partition of land. Glass- 
cock v. Hughes, 461. 

3. A parol partition of land is not within the statute of frauds, 
nor is possession under it necessary to its validity. When those 
who it is alleged made it are dead, when it-is of ancient date, and 
from the lapse of time it is impossible to give evidence of the very 
making of the partition, all the conduct and acts of the parties, 
and every circumstance of acquiescence in such acts as are consist- 
ent only with the fact that a partition had been made, should be 
admitted in evidence. Id. 

4, The fact that one claiming under an alleged ancient partition of 
land has paid taxes on the interest claimed by him, should be admitted 
in evidence as a circumstance tending to show the partition. Id. 

5. Though, in a suit for partition, all who have an interest should 
be made parties, it is not necessary that the petition should aver the 
extent of each defendant’s interest; it is sufficient to allege that they 
are co-tenants of the whole tract of land, leaving it for the defend- 
ants to show their respective interests, if they desire partition 
among themselves. Id. 

6. See opinion for acts and conduct of parties held properly ad- 
missible in evidence to establish a parol partition of land. Id. 


PARTNERSHIP. 
1. A surviving partner being legally entitled to collect debts due 
the partnership, the executor of a deceased partner has no right to in- 
tervene in a suit brought by the survivor to collect a debt, when the 
only object of the intervention is to join in the recovery. Watson 

v. Miller, 289. 
2, When a suit is brought in a firm name, and the individuals 
composing that firm are stated in the petition, no necessity exists 
for proving who compose the firm, unless the partnership be denied 
under oath. Lindsay v. Jaffray, 626. 
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PETERS’ COLONY. 

1. The rule deducible from former decisions by which it is deter- 
mined whether a grant of land issued to a colonist was separate or 
community property, is as follows: 

(1) If the surviving husband received the grant by reason of such 
emigration, settlement and residence on his own part as would 
under the law entitle him to it independent of his status as a mar- 
ried man at the date of his wife's death, it was his separate property. 

(2) If the increased quantity of land over that to which a single 
man not the head of a family was entitled, was given to the surviv- 
ing husband by reason of the fact that at the date of the death of 
the wife he was then a married man, then it was community prop- 
erty, and the half interest of the wife subject to the debts of the 
community would descend to her children. Hodge v. Donald, 344. 

2. As between the government and the colonial settlers in Peters’ 
colony, who, having emigrated and settled with their wives as colo- 
nists, and who at the passage of the act of January 21, 1850, sur- 
vived them, that act cannot be regarded as an act of sovereign grace 
and bounty to the husband without regard to pre-existing obliga- 
tions on the part of the government. That act was not intended to 
give land to which they had no claim, but to secure them in that to 
which as colonists they were entitled. Jd. 

3. This case distinguished from Causici v. La Coste, 20 Tex., 
269. Id. 

4. See statement of case and opinion for facts under which it was 
held that title to six hundred and forty acres of land in Peters’ 
colony secured to a colonist (who, with his wife, had settled 
therein), by the act of January 21, 1850 (Pasch. Dig., art. 828), the 
wife having died prior to the passage of said act, and the certificate 
on which the title was based issuing after the passage of the act, 
was community, and not separate property. Id. 


PLEADING. 

1. A petition filed in a suit to recover damages for a refusal to 
record at legal rates an instrument required by law to be recorded, 
which fails to state either that the defendant was clerk of some par- 
ticular court, and who, as such clerk, was authorized and required 
to record such instrument, or that he was authorized and required to 
record it, is bad on general demurrer. An allegation that the de- 
fendant was, at the time the instrument was tendered for record, 
clerk of —— court, is not sufficient. George v. Vaughan, 129. 

2. See statement and opinion for a petition in a suit against a 
railway company for damages, on account of alleged fraudulent 
representations by its agent, which was held bad ondemurrer. 4H. 
& T. C. R. R. Co. v. McKinney, 176. 

3. The fact that the plaintiff represents herself in her petition filed 
in trespass to try title, as the sole surviving heir of the original grantee, 
will not defeat a recovery as against a trespasser or wrongdoer in a 
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PLEADING — continued. 
case where the evidence reveals the existence of other heirs not 
made parties. Pilcher v. Kirk, 208. 

4. This case distinguished from those in which it is held, that, 
when the plaintiff specially pleads his title, he can only recover upon 
the title as pleaded. Id. 

5. An answer in trespass to try title which asserts defendant’s 
claim to an undesignated portion of the land sued for, is bad for 
vagueness and uncertainty. Under such an answer, if the defend- 
ant should be defeated in the action, and he should sustain his de- 
fense of permanent and valuable improvements made in good faith 
on the land sued for, no decree could be entered in accordance with 
the statute. Sellman v. Lee, 319. 

6. Though, in a suit for partition, all who have an interest should 
be made parties, it is not necessary that the petition should aver the 
extent of each defendant's interest; it is sufficient toallege that they 
are co-tenants of the whole tract of land, leaving it for the defend- 
ants to show their respective interests, if they desire partition among 
themselves. Glasscock v. Hughes, 461. 

7. A defendant pleaded, in a suit to cancel a trust deed, title in 
himself under a trust sale and asking affirmative relief, to which 
the plaintiff pleaded not guilty, after taking a non-suit in the origi- 
nal action: Held, 

(1) The original plaintiff, under his plea of not guilty to the cross- 
bill, could show that the trust sale was made to enforce, after tender 
of the money legally due, a usurious contract without specially 
pleading usury. Watson v. Aiken, 536. 

& See statement of case for plea, in the nature of a plea of res 
adjudicata, held good on general demurrer. Seay v. Hunt, 545. 

9. An account between merchant and merchant attached to a pe- 
tition, and referred to as an exhibit by appropriate allegations, 
regarding the sale and delivery of goods, which contained the fol- 
lowing item, “1873, August 30. To merchandise, $114.50,” is suf- 
ficiently certain and in compliance with arts. 4611 and 4612, Pasch. 
Dig. Hays v. Samuels, 560. 

10. This case distinguished from Love v. Doak & Tims, 5 Tex., 346, 
and May & Co. v. Pollard, 28 Tex., 678. Id. 


POLITICAL QUESTION. 

1. The eligibility to office, and the determination of the result of 
an election, are both questions of a political character, which the 
law-making power may refer to other tribunals than constitutional 
courts. Seay v. Hunt, 545. 


POWERS. 
1. Ina mortgage with a power to sell, the power to make title, 
though not expressed, will be inferred as a necessary incident. 
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POSSESSION. See Factor, 1. 

1, Exemption from suit given by the three years’ statute of limit- 
ations of February 5, 1841 (Pasch. Dig., art. 4622), is not lost by a 
temporary break in the possession subsequent to the completed term 
of adverse possession; and the exemption from suit given by that 
statute can be pleaded in defense by one in possession in privity of 
estate, though with disconnected possession, with one who had such 
three years’ possession under the statute. Spofford v. Bennett, 293. 

2. The above principle, announced by a special court in Erhard v. 
Hearne, 47 Tex., 470, re-affirmed. Jd. 

8. The possession of acceptances by the plaintiff, drawn by de- 
fendant on him in favor of third parties, is sufficient to raise the 
presumption that he had paid them. Hays v. Samuels, 560. 





PRACTICE IN SUPREME COURT. See BILL or Exceptions. 

1. Unless the ground of objection to the admissibility of evidence 
be stated when the objection is made, its admission will constitute 
no cause for reversal, if the evidence would have been admissible 
under any contingency. De Garca v. Galvan, 53. 

2. More thana year before the rendition of a judgment in the dis- 
trict court, the original plaintiff died, and judgment was rendered 
in favor of his widow and children, who had been made parties. A 
bond intended as an appeal bond was made payable to the original 
plaintiff by name, and describing him as ‘the plaintiffs in this 
suit.” The caption of the bond contained the name of the deceased 
plaintiff, in the style of the suit, and in the body of the instrument 
it was stated that he had recovered a judgment against the appel- 
lants. Held, 

(1) The descriptive words of the bond in which the original 
plaintiff, after being mentioned, was designated as ‘‘ the plaintiff in 
this suit,” could not be construed to relate to his heirs or legal rep- 
resentatives, who were the real parties. 

(2) The instrument could confer none of the benefits of an appeal 
bond on the parties who actually obtained the judgment, if the 
judgment should be affirmed. 

(3) The instrument could not suspend the enforcement of the 
judgment and wasa nullity. Smith et al. v. Parks, 82. 

8. Though it has been held that a statement of facts is not neces- 
sary to invoke the action of the supreme court, when there is a bill 
of exceptions which shows that competent evidence was excluded 
by the court below, yet this rule will not apply unless the relevancy 
and materiality of the excluded testimony is apparent from the 
pleadings. Tarlton v. Daily, 92. 

4, When an answer is so defective in a suit brought on a promis- 
sory note, the execution of which is not controverted, that it can- 
not furnish a basis for a verdict or judgment for the defendant, the 
exclusion of testimony offered by defendant, even if erroneous, had 
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PRACTICE IN SUPREME COURT — continued. 
the pleading authorized its introduction, cannot be considered on 
appeal. Td. 

5. A ruling of the district court which, though abstractly errone- 
ous, did not prejudice the rights of appellant, will not constitute a 
ground for reversal of the judgment. Guerin v. Patterson, 124. 

6. The improper submission toa jury of the construction of an 
instrument in writing affords no ground for reversal, when the 
judgment rendered was manifestly correct. Poe v. Brownrigg, 133. 

7. To constitute a bill of exceptions a part of the record, so as to 
entitle it to be considered on appeal or error, the rule of the statute 
and of the supreme court requiring it to be filed during the term at 
which the cause was tried, must be complied with. Farrar v. 
Bates & Co., 193. 

8. See again, opinion for assignment of errors too vague and gen- 
eral to entitle them to consideration. Id. 

9. See opinion for verdict against a garnishee which, though un- 
certain in its terms, when considered with reference to the judgment 
rendered thereon, could not prejudice the garnishee, and which 
therefore did not authorize a reversal. Id. 


7% 


10. Ina suit brought by a surveyor to recover a locative interest, 
or its value, of one-third of ten sections of land located and sur- 
veyed by him, after service of petition, and without appearance by 
defendant, an amended petition was filed, claiming a locative inter- 
est in another section of land, Jocated in a different county. Judg- 
ment by default was rendered, embracing the eleven sections, and 
providing that if the defendant failed to make partition of the land 
in a time specified, that plaintiff recover a gross amount of money 
specified in lieu of the land. Held, 

(1) In the absence of evidence of the value of the additional sec- 
tion of land described in the amended petition, a remittitur of one- 
eleventh of the judgment would not cure the error, and the cause 
was reversed. R. R. Co. v. White, 251. 

11. When an award of arbitrators, rendered under an agreement to 
arbitrate, reserving the right to appeal, is made the judgment of the 
district court on motion, without objection, and no application for 
appeal made, it would seem that the judgment of the district court 
should be affirmed on appeal to the supreme court, in the absence 
of facts shown upon the face of the award or proceeding some irreg- 
ularity or deviation from the statute, or some excess of authority 
exercised by the arbitrators, Shultz v. Lempert, 273. 

12. When an amended pleading is filed, of which opposing coun- 
sel has notice, and after having had time to examine the same, they 
announce ready for trial, the supreme court will not on appeal re- 
gard a refusal of the district judge to permit a withdrawal of the 
announcement of ready for trial to allow time to prepare further 

VoL. LV — 45 
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PRACTICE IN SUPREME COURT — continued. 


pleading, as being such an abuse of discretion as to authorize a re- 
versal. Miller v. Morris, 412. 

13. A writ of error will be dismissed unless it appears that all the 
defendants in error have been cited. The question of error will not 
be considered unless all the parties defendant are thus brought be- 
fore the court. Thompson v. Pine, 427. 

14. See opinion for facts in which it was held that a writ of error 
should be dismissed. Id. 

15. Though a charge may be upon the weight of evidence, yet if 
from the whole case it is clear that no other verdict could have been 
rendered, or would have been permitted as the basis of a judgment, 
the judgment will not for that cause be reversed. Gaston et al. v. 
Dashiell, 508. 

16. Whena bill of exceptions is taken to the exclusion of evidence, 
the bill of exceptions as weil as the brief of counsel, who claims 
that the ruling was erroneous, should both show the objection 
made and sustained. Johnson v. Crawl, 571. 

17. Where the instructions to the jury are clearly erroneous and 


calculated to mislead, to the injury of a party, to sanction the ° 


judgment which follows it, it should be clear that such a conse- 
quence did not in fact ensue from the error. Hudson v. Morviss, 
595. 

18. A judgment rendered after trial without the intervention of a 
jury will not be reversed because improper evidence was heard by 
the judge. Lindsay v. Jaffray, 626. 


PRACTICE IN DISTRICT COURT. See DEpPOsITIONS. MISJOINDER 


OF PARTIES, 1. PARTIES, 6. SPECIAL JUDGE, 1. STATUTES Con- 
STRUED, 9, 10. 

1. Proceedings at law will not be enjoined on the ground of want 
of jurisdiction in the court in which the proceedings are instituted. 
Jones v. Stallsworth, 138. 

2. An injunction from the district court will not lie to restrain a 
justice of the peace from adjudicating causes arising under a 
statute, on the ground that the statute is violative of the constitu- 
tion. Id. 

3. The fact that a garnishee holds goods openly under a claim of 
title will not prevent the question of the good faith of his title and 
possession from being controverted in a contest over his answer as 
garnishee. The creditor in such a case is not compelled to resort to 
attachment. Farrar v. Bates & Co., 193. 

4, When the proceedings, including a judgment, are conducted 
as part of the suit against the original defendant, against whom 
judgment had already been rendered, the fact that the judgment 
was against the original defendant need not be proved. The court 
will take judicial notice of that fact. Farrar v. Bates & Co., 193. 
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PRACTICE IN DISTRICT COURT — continued. 


5. It is the duty of the court to determine the legal effect of pro- 
ceedings in administration affecting title, and to instruct the jury 
as to the regularity of a valid: administrator’s sale. Hunton v. 
Nichols, 217. 

6. The award of arbitrators rendered upon an agreement under 
the statute to arbitrate matters in controversy, and in which rfo right 
of appeal is reserved, if made in substantial compliance with the 
statute, will, on motion, be made the judgment of the court, unless 
impeached on equitable grounds for fraud or gross mistake. Such 
award, unless so impeached, is, as to questions of fact, absolutely 
conclusive. Shultz v. Lempert, 275. 

7. When aright to appeal is reserved in an agreement to arbitrate 
un ler the statute (R. 8., arts. 51, 52), the arbitration becomes pran- 
tically nothing more than an experimental attempt to satisfy both 
parties, if there is timely application for appeal and citation properly 
served. In such case the cause stands for trial de novoas if no agree 
ment to arbitrate had been made. Id. 

8. See opinion for facts stated in motion and affidavits to set aside 
a judgment by default, which so far excused a failure to answer, 
that, if accompanied with a showing of a meritorious and valid de 
fense, should have authorized the granting of the motion. H. & 
T. C. R. R. Co. v. Burke, 323. 

9. A defendant against whom a judgment by default has been 
rendered cannot complain that plaintiff's claim for damages was 
excessive, if, after overruling his application to set aside the default, 
the court permitted the defendant to introduce evidence to show the 
true extent of damage sustained. Ju. 

10. Notice of objections to the manner or form of taking depos 
tions is in time if given before both parties have announced ready 
for trial. Until then the trial of the suit has not, in contemplation 
of the statute, commenced. R. §S., art. 2235. Id. 

11. See opinion for facts under which it was permitted to prove 
the former existence, loss and contents of a written instrument, 
and suggestions as to proper practice. Olive v. Bevil, 423. 

12. In a suit to cancel deeds on account of fraud in their procure- 
ment, the judgment was for the plaintiff, directing a writ of resti- 
tution and execution for costs, but reciting that inasmuch as a new 
trial had been granted in regard to the issue raised by the pleadings 
as to the amount of the purchase money paid by defendants, 
the judgment or decree cancelling the deeds should be held in abey- 
ance until that issue should be determined. Held, 

(1) There could be no final judgment from which an appeal or 
writ of error could be prosecuted, until all the issues as to all the 
parties had been finally adjudicated in the district court. 

(2) No order or decree which does not preclude further proceed 
ings in the case in the court below can be regarded as final. 
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PRACTICE IN DISTRICT COURT — continued. 

(3) The defendants having prayed for a condemnation and sale of 
the land to satisfy their claim for purchase money, and that issue 
remaining undisposed of, the judgment was interlocutory, from 
which no appeal could be taken. 

(4) The cause should proceed in the district court as though no 
trial had occurred. 

(5) The district court should allow the case to be reinstated on its 
docket after notice. Linn v. Arambould, 611. 

13. Whilst it is true that notice must be given in writing, and be- 
fore trial of objections to a deposition, that an interrogatory had 
not been fully answered, a different rule prevails when the obdjec- 
tion is that the answer of.the witness pertains to matters about 
which he had not been questioned; in the latter case the objection 
may be made orally on the trial. Lindsay v. Jaffray, 625. 

14. When asuit is brought in a firm name, and the individuals com- 
posing that firm are stated in the petition, no necessity exists for 
proving who compose the firm, unless the partnership be denicd 
under oath. Jd, 


PRE-EMPTION. 

1. One who settles upon what he believes to be public domain in 
good faith, with an honest belief that he is entitled to acquire the 
fand occupied by him as a pre-emptor, is entitled to pay for improve- 
ments made during such occupancy. Sel/man v. Lee, 319. 

2. One occupying a homestead for which he has received a deed, 
the purchase money for which remains unpaid, being secured 
by a vendor's lien, is not entitled to acquire lari as a pre-emptor. 
Gambrell v. Steele, 582. 


PRESUMPTIONS. See ADMINISTRATION, 4. EVIDENCE, 14. MEXICAN 
GRANT. MORTGAGE, 1. 

1, Whether an officer authorized to extend title to lands in Texas 
prior to the revolution of 1836, set forth in the title the authority 
given him by the governor toextend title, and that a concession had 
been granted, the presumption will be indulged, that he acted in 
conformity with law, and not in violation of it. Hanrick v. Jack- 
son, 17. 


‘PRESCRIPTION. 

1. The rights of a riparian proprietor to the use of the water may 
be restricted or lost by grant, or by prescription, under such ad- 
verse, continuous, uninterrupted user and occupation by another, 
as would, by analogy to the statute of limitations, bar the right of 
entry upon lands. Ten years’ user and occupation would in Texas 
be the period of prescription. Baker v. Brown, 377. 


PRIORITY OF LIENS. See LIgv, 1. 
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PROMISSORY NOTE. ‘ 

1. Ina suit against one not a party to a promissory note, which 
bore eight per cent. interest, but who signed the following indorss- 
ment thereon: ‘‘ Accepted, payable ninety days from January 13, 
1870, with interest at ten per cent. per annum,” the petition alleged 
that the plaintiff, relying on the acceptance and assumption of pay- 
ment, released the original maker. A general demurrer and specia) 
exception, the latter based on the fact that the suit was not brought 
at the first term of the court, as required by statute in suits against 
an indorsor or guarantor, were overruled. On appeal by defendant, 
against whom final julgment was renlered, there being no state 
ment of facts or bill of exceptions, helJ, 

(1) Whether the contract, evidenced by the indorsement, was cok 
lateral or original, was a question of fact for the jury. 

(2) The true meaning of the indorsement being, from the language 
used, doubtful, the time of payment being changed and the rate of 
interest increased, parol evidence would have been admissible to 
explain whether the intention of the parties was to create an orig- 
inal contract or a guaranty of payment. ‘ 

(3) A liberal interpretation is to be given to commercial contracts. 

(4) It will be presumed, as against a defendant appealing, with 
neither a statement of facts nor b.ll of exceptions, that evidence 
was introduced to show that the indorsement was not intended as 
a guaranty, but an original and absolute contract to pay. Hueske 
v. Broussard & Co., 201. 

2. When a vendor of land takes notes for the purchase money, 
and holds a vendor's lien as security, and afterwards indorses and 
assigns one of the notes and retains the others, and the land is sold 
to pay the purchase money, the indorser and assignor is entitled to 
share in the proceeds of the sale equally with the holder of the 
note assigned, whether they be sufficient to fully satisfy the note 
assigned or not unless it clearly appear it was the intention that the 
assignee should be first paid. Salmon v. Downs, 243. 


PRINCIPAL AND AGENT. 

1. The agent of a railway company, acting under a general power 
to procure a right of way for the railroad, does not have, as com 
nected with or incidental to such a power, the right to designate and 
locate for his principals the depots along the line of road; and his 
agreement to locate a depot at a particular place, as a consideration 
for a deed to the company of aright of way, wculd not be binding 
on the company. H. & T. C. R. R. Co. v. McKinney, 176. 


PROBATE MATTERS. See EXECUTORS AND ADMINISTRATORS. 

1. The probate court had no jurisdiction over contests for the 
estate of a decedent between the administrator and one claiming it 
by virtue of a gift causa mortis ; and the district court would as- 
quire no jurisdiction by an appeal prosecuted by the administrator 
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@ROBATE MATTERS — continued. 
from a judgment rendered against him and in favor of the claim- 
ant. An appeal in such proceeding from the judgment of the dis- 
trict court was dismissed at the costs of the claimant, by whom the 
suit was improperly brought. Wadsworth v. Chick, 241. 

2. Land was purchased under an order of the probate court hav- 

ing jurisdiction; the sale was confirmed, purchase money paid, and 

: deed executed; afterwards, under order of the district court, exer- 
cising probate jurisdiction, the same land was again sold to one hav- 
ing no knowledge of the previous sale, and the deed of the first 
purchaser was not recorded in the county where the land was 
situated at the time the second sale was made. Held, 

(1) The title of the first purchaser was not affected by the want of 
notice in him who purchased at the second sale, after the authority 
of the court in selling the property had been exhausted in ordering 
and confirming the first sale. 

(2) The title was in the first purchaser. Lindsay v. Jaffray, 626. 


PURCHASER PENDENTE LITE. See MIsJoInDER OF PARTI#s, 1. 

1. A purchaser pendente lite who intervenes in the cause is not en- 
titled, on the ground that he isa necessary party, to claim any bet- 
ter attitude in the case than any other intervenor. He has no right 
to a continuance of the cause. Edwards v. Norton, 405. 

2. A purchaser of the interest of a litigant, pendente lite, who in- 
tervened in the cause, objected to the reading in evidence of the 
deposition of him whose interest he claimed to have purchased, but 
who was still a party; claiming that no title passed by the sale. The 
depositions were irregular, but were offered by the adversary as 
proof of handwriting of the deponent. Held, that the objection 
was properly overruled, Jd. 


PURCHASER. See MISJOINDER OF PARTIES, 1. MORTGAGE, 1. NOTICE, 
2 PROBATE MATTERS, 2. PURCHASER PENDENTE LITE. STATUTES 
CONSTRUED, 3. WILL, 1. 

1, A purchaser is charged with notice of all facts recited in the 
deed through which he claims title. Renick v. Dawson, 102. 

2. A plaintiff who, in trespas; to try title, claims as a purchaser 
of school land, under the act of April 24, 1874 (Laws of 14th Leg., 
p. 142), must show a valuatioa of the land as required by that act 
to entitle him to recover. To show that there was an application 
for survey, and a survey made for him, that he executed his obliga- 
tion to the state fora specific amount, and had paid installments on 
that amount to the state treasurer, is not sufficient. Ramsey v. 
Medlin, 248. 

3. A purchaser at a sheriff's sale, who, after paying money on his 
bid which discharges the judgment, receives a defective sheriff's 
deed, may be subrogated to the lien of the original judgment. His 
right of action does not dep _.d on his possession. If in possession, 
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PURCHASER — continued. 
he cannot be disturbed in it by the original judgment debtor, until 
the money paid by him in discharging the judgment has been re- 
funded. Jones v. Smith, 383. 

4. A purchaser under a trust sale is subrogated to the right of him 
who made the trust deed to redeem the land by paying off a prior 
lien secured by trust deed for unpaid purchase money; if he fails to 
do so, a subsequent sale to enforce the prior lien vests the absolute 
superior title in the purchaser. Glaze v. Watson, 553. 


PURCHASER AT BANKRUPT SALE. 

1. When the recitations in a patent to land show that one of the 
mesne conveyances of the certificate on which the patent issued was 
made by a bankrupt to his assignee in bankruptcy, the patentee ac- 
quires by virtue of his patent only such estate as the bankrupt 
could convey. <A purchaser of property at a bankrupt sale takes 
the property subject to all the equities with which it was charge- 
able in the hands of the bankrupt. Renick v. Dawson, 102. 


PURCHASER IN GOOD FAITH. See Verpict, 2. 

1. A purchaser of land at administrator’s sale is chargeable with 
notice of a prior sale made by the administrator, and approved by 
the court, of the certificate after its location on the land, and before 
patent. By the order and approval of the first sale, the court lost 
jurisdiction of the subject matter; though it would not necessarily 
follow that the purchaser at the second sale was not a purchaser in 
good faith, so as to entitle him to pay for valuable improvements. 
And the purchaser under the second sale might, before eviction, be 
entitled to recover back the purchase money paid to the adminis- 
trator, and applied to payment of debts of the estate. Brocken- 
borough v. Melton, 493. 

2. A purchaser for value, from or under a patentee, is not charge- 
able with constructive notice of latent defects in the transfer of 
the certificate upon which the patent issued, when there is nothing 
upon the face of the patent which would put a prudent man on 
such inquiry as would lead to notice of such defects. Wi merly v. 
Pabst, 587. 


QU ARE? 

1. Whether power once being conferred on a city council to de- 
termine the question of the eligibility of a candidate for a munici- 
pal office, one conceiving himself aggrieved by their decision may, 
in the absence of a statute specially conferring authority, resort to 
a constitutional court to have the action of the council revised, 
quere? Seay v. Hunt, 545. 


QUO WARRANTO. 
1. Where there is no such intrusion into the office of collector of 
taxes as prevents him from proceeding with collections, and the 
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QUO WARRANTO — continued. 


controversy does not involve the right to his office, but the question 
whether he or another officer has the right to assess and collect, a 
proceeding by quo warranto is not the remedy. State v. Smith. 447. 

2. A proceeding by quo warranto will not be allowed for the pur- 
pose of preventing a public officer from exercising any right or 
privilege incident to his office, and it cannot be used to restrain an 
officer from doing a particular act, the right to perform which is 
claimed as a part of his official functions. Id. 

8. The word franchise, as used in the act of 9th Anne, applies 
only to franchises of corporations; and the first section of the act 
of July 9, 1879, regulating proceedings in quo warranto, being a re- 
enactment of the English statute, it must be considered as having 
been adopted with the construction given to that statute. The right 
to assess a public tax is not that character of franchise contem- 
plated by the statute. Id. 

4. The legislature may confer on a city council the power to de- 
termine primarily the question of the eligibility of a candidate for 
a municipal office, and their decision cannot be revised in a proceed- 
ing by quo warranto. Seay v. Hunt, 545. 


RAILWAY COMPANY. See DEE», 9. 





1. A passenger on a railway train, who, instead of occupying a 
coach provided for passengers, remains, without necessity therefor, 
in the baggage car, knowing the fact that he isin more danger there 
than ina passenger coach, and thus remaining, receives injury in the 
wreck of the train, which he would have avoided had he remained 
in the passenger coach, is guilty of contributory negligence, and 
cannot recover on account of injuries received under such circum- 
stances. H. &T C. R. R. Co. v. Clemmons, 88. 

2. If one employed as a servant on a railroad, after having knowl- 
edge of the defective character of machinery which in his employ- 
ment he uses, and, so using, is injured thereby, he cannot recover 
damage of the company for such injury. H. & T. C. R. R. Co. v. 
Myers, 110. 

3. See opinion for facts showing contributory negligence which 
precluded a recovery by a brakeman who was injured while en- 
gaged in coupling cars, while the fireman was acting as engineer in 
moving the train. Jd. 

4. If one in the employ of a railway company, while in the dis- 
charge of his duty, is injured by the negligence or incompetency of 
his fellow servants, and it is made to appear that the company had 
not used reasonable care in selecting such fellow servants, or that, 
after being informed of their incompetency, it retained them in its 
service, it would be liable in damages for the injury sustained. Jd. 

5. The agent of a railway company, acting under a general power 
to procure a right of way for the railroad, does not have, as con- 
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RAILWAY COMPANY — continued. 
nected with or incidental to such a power, the right to designate 
and locate for his principals the depots along the line of road; and 
his agreement to locate a depot at a particular place, as a considera- 
tion fora deed to the company of a right of way, would not be 
binding on the company. H. & T. C. R. R. Co. v. McKinuey, 176. 

6. An incorporated company cannot be called on to answer in 
damages, in its corporate capacity, for the false and fraudulent rep- 
reentations of its agent, unless it authorized the representa- 
tions. Id. 

7 A deed to a railway company which recited that, ‘in consid- 
eration of the enhanced value to be given and is contemplated to 
arise to my lands and other property by the location and building 
of the Houston & T. C. Railway, and for the further consideration 
of one dollar,” and then proceeded to convey the right of way for 4 
the road over designated land, vested the right it purported to con- 
vey, notwithstanding fraudulent representations made outside the 
scope of his authority by the agent who received it. If the agent 
promised the location of a depot as a part consideration for the deed, 
parol evidence would not, in a su? against the company, be ad- 
mitted to prove it, and the remedy of the grantor would be against 
the agent and not against the company for the deceit practiced. Id. 

8. This case distinguished from Henderson v. R. R. Co., 17 Tex., 
560. 

9. One who, by deed, grants a right of way over his land to a 
railway company, impliedly waives all right to damages not re- 
served in the deed, occasioned by the removal of timber or other 
obstructions situated in the line of the designated right of way. Id. 

10. See statement and opinion for a petition in a suit against a 
railway company for damages, on account of alleged fraudulent 
representations by its agent, which was held bad on demurrer. Id. 

11. From considerations of public policy, common carriers are made 
liable under the statute (R. 8., art. 278), and under the decisions of 
the courts of Texas, as at common law, for all losses not occasioned 
by the act of God or the public enemy; and any exceptions or special 
contract seeking to vary that liability are invalid. But if the ship- 
per practices a fraud on the carrier by fraudulently concealing, 
either through his acts or omissions, the value of the article shipped, 
the carrier is discharged. H. & T. C. R. R. Co. v. Burke, 323. 


RATIFICATION. See MINORITY, 4. 
RECEIVER. See EXECUTION SALE, 2, 3. 
RECITALS. See Notice, 2. STaTUTES CONSTRUED, 8 


RECORDS. See EvIpENcE, 17. 
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REGISTRATION. 


1. The legality of the registration of an instrument, under which 
the clerk of the county court takes a benefit, is not affected by the 
fact that he records it. Brockenborough v. Melton, 493. 


REMITTITUR. 


1. In asuit brought by a surveyor to recover a locative interest, 
or its value, of one-third of ten sections of land located and sur- 
veyed by him, after service of petition, and without appearance by 
defendant, an amended petition was filed, claiming a locative inter- 
est in another section of land, located in a different county. Judg- 
ment by default was rendered, embracing the eleven sections, and 
providing that if the defendant failed to make partition of the land 
in a time specified, that plaintiff recover a gross amount of money 
specified in lieu of the land. Held, 

(1) In the absence of evidence of the value of the additional sec- 
tion of land described in the amended petition, a remittitur of one- 
eleventh of the judgment would not cure the error, and the cause 
was reversed. RR. R. Co. v. White, 251. 


RES ADJUDICATA. See PLEADING, 2. 





RIGHT OF WAY. See Damaass, 14, 15, 16. 


1. The action of the commissioner of claims, under the act to as- 
certain the legal claims for inoney and land against the state, 
approved August 1, 1856, in approving a bounty warrant for the 
benetit of the original assignee, was not conclusive against the rights 
of those claiming by purchase from the original grantee prior to the 
issuance of the bounty warrant, nor against the rights of an as- 
signee. Palmer v. Curtner, 64. 

2. The provisions of the act conferring authority on the commis- 
sioner of claims, requiring him to withhold his approval until the 
evidence referred to in the act was produced, was not designed to 
make the ultimate rights of assignees depend on their ability to pro- 
duce before him the required evidence. The act was not designed 
to create a tribunal to determine private rights, and did not pre- 
clude the real owner of a certificate from resorting to the courts to 
establish rights which the commissioner failed to recognize. Id. 

3. The admission in evidence of the record of proceedings ina 
former suit, in support of a plea of res judicata, is not affected by 
the fact that there were additional parties plaintiff and defendant, 
and also other property involved in the former suit, provided the 
parties to the suit pending were parties to the former suit, and there 
contested their rights to the property. Russell v. Farquhar, 355. 

4, See opinion for facts under which the plea of res adjudicata 
was a proper defense. Morrison & Hart v. Clark, 437. 
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RIPARIAN RIGHTS. 

1. The rights of a riparian proprietor to the use of the water may 
be restricted or lost by grant, or by prescription, under such adverse, 
continuous, uninterrupted user and occupation by another, as would, 
by analogy to the statute of limitations, bar the right of entry upon 
lands. Ten years’ user and occupation would in Texas be the period 
of prescription. Baker v. Brown, 377. 


RULES OF COURT. 

1. To constitute a bill of exception a part of the recor. so as to 
entitle it to be considered on appeal or error, the rule of the statute 
and of the supreme court requiring it to be filed during the term at 
which the cause was tried, must be complied with. JI arrar v. Bates 
& Co., 193. 

2. See eg iin. opinion for assignment of errors too vague and gen- 
eral to entitle them to consideration. Id. 


SECONDARY EVIDENCE. See Eviprncz, 24. 
SEPARATE ACKNOWLEDGMENT. See DzeED, 2. 


SEPARATE PROPERTY. See CoLontaAL Grant. Dex, 2. DEED 
or Trust, 1. 

1. Property conveyed to the wife during coverture, and limited 
by the terms of the deed to her sole and separate use, becomes the 
separate property of the wife, and this whether the consideration 
paid for its acquisition was with separate or community funds.- In 
such case the intention to make such property the separate property 
of the wife is apparent on the face of the deed, charging all 
who have knowledge of its existence with notice. Morrison v. 
Clark, 437. 

2. A gift from the husband to the wife, made at a time when the 
husband has abundant property to satisfy the claims of croJditors, is 
not void as to them; nor will such a settlement of property be af- 
fected by the subsequent inability of the husband, through misfort- 
une, to satisfy the claims of former creditors. Id. 

3. Money was given by the father either to his daughter-in-law or 
his son (her husband), with which to buy a homestead, the title to 
which should be taken in the wife’s name. The money, amounting 
to $2,000, was thus invested, leaving a balance of $500 due, for 
which the joint note of husband and wife was given, and the deed 
was made to the wife. The husband was at the time in debt and 
improvident. One year (1876) he rendered the property tor taxes in 
his wife’s name. The deed was made by the father of the wife, but the 
money furnished by the father of the husband. Ina suit to recover 
the deferred payment for the land and to subject it to sale, judgment 
was rendered against the husband alone, and the mother of the hus- 

band became the purchaser with a full knowledge of all the facts. 
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SEPARATE PROPERTY — continued. 
In a suit afterwards brought by the wife against her husband and 
the purchaser to set aside the sheriff's sale and to remove cloud, 
held, 

(1) As between the wife and husband and all parties having notice, 
the deed to the wife vested title in her as her separate property. 

(2) Such, under the circumstances of this case, was the legal ef- 
fect of the deed whether the purchase money became by its gift the 
separate property of the husband or wife. 

(3) The effect of the deed depended on the intention of him or 
them who at the date of its execution had the right to control it. 
In arriving at that intention all contemporaneous circumstances and 

eclarations are evidence of the most satisfactory character. 

(4) It would seem that the wife was not entitled to equitable re- 
lief without first discharging the deferred payment, evidenced by 
the joint note of herself and her husband. Baker v. Baker, 577. 

4, The wife, when joined by her husband, may, without consid- 
eration accruing to her own benefit, secure the debt of a third parity 
by deed of trust on her separate property, if it be made and ac- 
knowlelzed in the manner prescribed by the statute for the convey- 
ance of her separate estate. Hall v Dotson, 520. 


SERVICE. See Crration, 1. JUDGMENT, 6. 

1. When service of citation is made upon the agent of an incor- 
porated company who resides in the county where the suit is brought, 
the defendant company, though its principal office may be elsewhere. 
is not entitled to be served with a certified copy of the petition. 
H. & T. C. R. R. Co. v. Burke, 323. 

SETTING ASIDE NON-SUIT. 

1. The action of a court in reinstating a case on motion, in which 
a non-suit has been taken, is controlled by no fixed rules, but rests 
in the discretion of the court. George v. Taylor, 97. 


SHERIFF'S BOND. 

1. One suit may be maintained on two official bonds given for two 
different years by a defaulting sheriff, the securities being identical 
on each; nor is it material that one of the bonds was made payable 
to the state of Texas, and the other to ‘“R. B. Hubbard, governor 
of the state of Texas, and his successors in office.” Cordray v. The 
State, 140. 

2. The liability of sureties on the official bond of a tax collector, 
which by its terms binds the principal and sureties jointly and sev- 
erally for its payment, subject to the condition that the principal 
will faithfully perform all the duties required of him by law as such 
collector, is not limited by writing opposite the signature of each 
surety a specific amount, and causing the certificate of their ac- 
knowledgment to recite that they had each rendered himself liable 
for such specific amount. Id. 
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SHERIFF'S SALE. See JUDGMENT, 9. 

1. A judgment creditor who, by reason of the unusual hour at 
which an execution sale is made and the inclemency of the weather, 
is prevented without laches on his part from being present to pro- 
tect his interest as a bidder against an insolvent judgment debtor, 
whereby, and because of few bidders being present, the property 
sold for less than its value and less than the judgment, is entitled 
in equity to have the sale set aside. Johnson v. Crawl, 571. 

2. At such sale the purchaser is so far a participant in the wrong 
done that he cannot object to the relief afforded by equity to the 
judgment creditor. Id. 

3. If the absence of the judgment creditor was the result of his 
own negligence, he would be without remedy. Id. 

4. See charge of court in statement of case held tobe correct. Id, 

5. Attention again called to the necessity of observing rule 26 in 
preparing assignments of error. Id. 

6. A sheriff’s sale, procured by fraud, will not be converted by a 
court of equity to the profit of any one, the remedy provided by 
law being to place the parties in statu quo by setting aside the sale. 
Hudson v. Morriss, 595. 


SPECIAL JUDGE. 
1. The record should in all cases show how a special judge trying 
a cause became such; but if the record is silent, a party who, with- 
out objection, has participated in the trial of his cause before such 
judge, cannot, for the first time on appeal, raise the objection that 
his authority did not appear. Shultz v. Lempert, 273. 


STATEMENT OF FACTS. 

1. Though it has been held that a statement of facts is not neces- 
sary to invuke the action of the supreme court, when there is a bill 
of exceptions which shows that competent evidence was excluded 
by the court below, yet this rule will not apply unless the relevancy 
and materiality of the excluded testimony is apparent from the 
pleadings. Tarlton v. Daily, 92. 

2. When an answer is so defective in a suit brought on a promis- 
sory note, the execution of which is not controverted, that it cannot 
furnish a basis for a verdict or judgment for the defendant, the ex- 
clusion of testimony offered by defendant, even if erroneous, had 
the pleading authorized its introduction, cannot be considered on 
appeal. Id. 


STATUTE OF FRAUDS. See Account, 1. FRaAup, 7. TRESPASS TO 
Try TITLE, 7. 

1. When the lines of a survey have become of doubtful identity, 
and the parties to be affected by them have mutually agreed to es- 
tablish them, and have fixed their bounds on the lines thus estab- 
lished, such agreement must be held conclusive, and not subject to 
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STATUTE OF FRAUDS —contiuued. 


be set aside or reopened upon any subsequent discovery that a mis- 
take was made in that agreement as to the true locality of the lines; 
and this though the period of acquiescence in such agreed »oundary 
has not been Ieng enough to confer rights by limitation. Such 
an agreement is not within the statute of frauds. Coleman v. 
Smith, 254. 

2. See opinion for facts held sufiicient to sustain a verdict in favor 
of an agreed boundary line. Id. 


STATUTES CONSTRUED. See TACKING POSSESSION, 2. WHITNEsS, 3. 








1. A judgment of the district court, affirmed on appeal by the 
supreme court in 1848, in a proceeding by the legal representatives 
of a colonial empresario, against the president of the republic of 
Texas and commissioner of the general land office, divesting out of 
the state all title to a tract of land in Austin’s colony and vesting it 
in the estate of the empresario, constituted the land ‘ titled ” land 
within the meaning of the act of February 5, 1850, to prevent loca- 
tions in the colonies of Austin, DeWitt and DeLeon, without refer- 
ence to the formality of the issuance of patent. Bryan v. Crump, 1. 

2. The location on land thus titled, after February 5, 1850, and the 
» issuance of patent on such location, were null and void, nor could 
such patent and the mesne conveyances thereunder constitute color 
of title from and under the sovereignty of the soil. Jd. 

3. One cannot acquire title by purchase to land thus claimed 
under patent issued in violation of law, as an innocent purchaser. 
As a purchaser, he is chargeable with notice of the recitals in the 
deed and patent under which he claims, and these would inform 
him that the land was located and patented after February 5, 1850, 
in a colony where locations after that date were prohibited. Id. 

4. The action of the commissioner of claims, under the act to 
ascertain the legal claims for money and land against the state, ap- 
proved August 1, 1856, in approving a bounty warrant for the 
benefit of the original assignee, was not conclusive against the 
rights of those claiming by purchase from the original grantee 
prior to the issuance of the bounty warrant, nor against the rights 
of an assignee. Palmer v. Curtner, 64. 

5. The provisions of the act conferring authority on the commis- 
sioner of claims, requiring him to withhold his approval until the 
evidence referred to in the act was produced, was not designed to 
make the ultimate rights of assignees depend on their ability to 
produce before him the required evidence. The act was not 
designed to create a tribunal to determine private rights, and did 
not preclude the real owner of a certificate from resorting to the 
courts to establish rights which the commissioner failed to recog- 
nize. Id. 

6. The power given county attorneys ‘‘to represent the state in 























INDEX. 719 


STATUTES CONSTRUED — continued. 


all cases in the district and inferior courts in their respective coun- 
ties,” does not authorize a county attorney to institute suit in the 
name of the state on the relation of private parties, against a cor- 
poration, to enjoin it from exceeding its powers and thereby creat- 
ing a public nuisance, except the suit be brought with the sanction 
and in the name of the attorney general. State v. Paris R. R. 
Co., 76. 

7. The inhibition contained in art. 2248, R. S., against a witness 
testifying ‘‘ as to any transaction with, or statement by,” a deceased 
party, does not extend to conversations with a surviving partner ot 
the deceased, though the testimony might result in establis!ucg a 
contract with the firm. Bennett v. Frary, 145. 

8. When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, 
then the other contracting party, unless expressly excluded by 
statute, could be a witness. Id. 

9. 'Though, under the revised statutes (arts. 1215, 1219, 1220), the 
citation to a defendant should state, amongst other things, the nature 
of the plaintiff’s demand, it was not designed to supply in this re- 
spect the place of the petition; a general statement notifying 
defendant of the character of plaintiffs demand, and avoiding 
any attempt at detail, is sufficient. H. & T. C. R. R. Co. v. Burke, 
323. 

10. Ina suit against an incorporated company, citation may be 
served upon a local agent representing the company in the county 
in which suit may be brought (R. S., 1223). A petition alleged that 
a defendant incorporated company had an office ‘‘ for the transac- 
tion of businessas a common carrier in the city of Austin, Travis 
county, Texas, at which place the agent of said company is Robert 
S. Collins.” The suit was brought in Travis county. Held, that 
service of citation on Robert 8. Collins was sufficient to hold the 
defendant to answer the petition, and that no judicial ascertain- 
ment of the agency was required to authorize a judgment by de- 
fault. Id. 

11. Though by the strict literal meaning of the words of the act 
of February 5, 1840 (Pasch. Dig., arts. 4710, 5023; also R. 8., art. 
4339), no judgment or decree determining the right to land and par- 
titioning the same could be offered in evidence until duly recorded 
in the clerk’s office of the county court of the county in which such 
tract of land or part thereof may be, it was only intended for the 
protection of bona fide purchasers and creditors, being a regulation 
affecting conveyances, and has no application when such judgment 
is offered in evidence, without being recorded, in a second trial be- 
tween parties to the former suit in which it was rendered. Russell 
v. Farquhar, 355. 

12. It is the duty of courts in construing a statute ‘‘ to try out the 
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STATUTES CONSTRUED — continued. 
right intendment of the law,” in doing which they will look to the 
old law, the mischief, and the remedy, and when the intent is thus 
ascertained, to observe and follow it, though it may conflict with 
the language used. Id. 

13. This case distinguished from Secrest v. Jones, 21 Tex., 121, 
and 30 Tex., 596. Id. 

14. An application to remove a cause from the state court to a fed- 
eral court, under the act of March 3, 1875, must be made at the first 
term, when the parties are all before the court, before or at the 
time when the cause could be first tried on its merits, and before 
the trial thereof. Meyer v. Schining, 430. 

15. The word franchise, as used in the act of 9th Anne, applies 
only to franchises of corporations; and the first section of the act of 
July 9, 1879, regulating proceedings in quo warranto, being a re- 
enactment of the English statute, it must be considered as having 
been adopted with the construction given to that statute. The right 
to assess a public tax is not that character of franchise contemplated 
by the statute. State v. Smith, 447. 


STATUTE OF LIMITATIONS. 

1, One in possession under a deed conveying a designated portion 
of a survey by specific metes and bounds cannot invoke for his pro- 
tection the three years’ statute of limitations, against the owner of 
an undivided interest in the same survey, under an older deed from 
the common vendor; the second purchaser having notice of the 
former deed. Saunders v. Silvey, 46. 

SUBROGATION. 

1, It was agreed between a creditor, his debtor, and a third party, 
that if the third party would advance an amount of money sufli- 
cient to pay off the creditor’s claim, which was then secured by a 
deed of trust, the creditor would secure the repayment of the ad- 
vance by transferring to the third party the deed of trust. This was 
done, and twe days aflerwards a new note for the amount was made 
by the debtor to the third party, which on its face declared that it 
was secured by the deed of trust which had been formerly given to 
secure the original creditor. Held, 

(1) The transaction did not extinguish or discharge the deed of 
trust. 

(2) The transfer of the deed of trust to the third party, who ad- 
vanced the money, subrogated him to the rights of the original 
creditor, and authorized him to foreclose the trust deed to secure 
the payment of the note given after the trust deed was executed. 

(3) Had the original creditor refused to transfer the trust deed, 
under the circumstances, after receiving the money to satisfy his 


note, equity would have enforced the transfer. Focke v. Weis- 
huhu, 33. 
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SUBROGATION — continued. 
2. A purchaser at a sheriff's sale, who, after paying money on his 
bid which discharges the judgment, receives a defective sheriff's 
deed, may be subrogated to the lien of the original judgment. His 
right of action does not depend on his possession. If in possession, 
he cannot be disturbed in it by the original judgment debtor, until 
the money paid by him in discharging the judgment has been re- 

funded. Jones v. Smith, 383. | 
3. A purchaser under a trust sale is subrogated to the right of him 
who made the trust deed to redeem the land by paying off a prior 
lien secured by trust deed for unpaid purchase money; if he fails to 
do so, a subsequent sale to enforce the prior lien vests the absolute 

superior title in the purchaser. Glaze v. Watson, 563. 
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SUPERIOR TITLE. See VEnpor’s LIEN, 4. 

1. A mortgagor being unable to pay in full the debt, in order to 
save expenses of foreclosure, conveyed the land to the mortgagee in 
good faith, and fora fair price, though for less than the debt se- 
cured, and received the surrender of the note, mortgage and the 
remainder of his indebtedness. After the date of the mortgage, and 
before the conveyance to the mortgagee, a purchaser bought the 
jand at execution sale under a judgment rendered after the date of 
the mortgage. The mortgagor had actual notice of this purchase 
and sheriff's deed, and the mortgagee, before receiving the final 
conveyance, had constructive notice of the sheriff's deed from the 
record thereof. Ina suit brought by the purchaser at sheriff's sale 
to recover the land from the mortgagee, held, 

(1) As against the mortgagee, the purchaser at execution sale held 
the superior title and right of possession, but he held it subject to : 
whatever equitable rights the mortgagee still retained, as such. 

(2) The mortgage was net merged in the deed. 

(3) The rights of the mortgagee were not extinguished and lost 
by his receiving, under the circumstances, the deed in settlement. 

(4) To prevent injustice, equity will keep alive a debt, mortgage 
or judgment, although in law it may have been satisfied, and the 

| parties so intended. 
(5) When the mortgagee acquires the equity of redemption, in 
whatever way, and, whatever he does with his mortgage, he will 
} be regarded as holding the legal and equitable title separately, if 





his interest requires this severance. The law will presume the in- 
tention to be in accordance with his real interest, whatever he may 
at the time have seemed to intend. 

(6) The mortgagee was entitled in equity to relief, notwithstand- 
ing his constructive notice of the sheriff's deed. 

(7) In equity the mortgage remained in force for the protection of 
the mortgagee, except in so far as it may have been satisfied by 
' other security than the land, Silliman v. Gammage, 365. 

VoL. LV — 46 
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SUPERIOR TITLE — continued. 


2. The doctrine that the superior title remains with the vendor of 
land until the purchase money is paid, recognizes a right in the 
vendor which is not assignable by transfer of the debt. Cassaday 
v. Frankland. 452. 

8. In order that the superior title may remain with the vendor, 
the ownership of the purchase-money notes must remain with him 
also; when both the notes, and mortgage taken to secure them co- 
temporaneously with the execution of the deed, are assigned, neither 
the legal or equitable title remains in the vendor. It would seem 
that in such a case the re-assignment to him of the mortgage, and 
a re-transfer to him of the purchase-money notes, would not re- 
invest him with the superior title. Id. 


SURETY. 


1. The statute of limitations begins to run in favor of a surety or 
guarantor from the time he is liable to suit, and in favor of a 
mortgagor from the time the mortgagee’s right of action accrues. 
Wofford v. Unger, 480. 


SURVIVING PARTNER. See PARTNERSHIP, 1, 
TACKING POSSESSION. 


1. Heirs claiming title to land under the ten years’ statute of limita- 
tions may tack their possession to that of the ancestor to complete 
the ten years’ occupancy required by the statute. Olive v. Bevil, 423. 

2. Article 4624, Pasch. Dig., was not affected by the provisions of 
art. 4621, so as to require that the ancestor should have had five 
years’ possession of land claimed by the heir under the ten years’ 
statute of limitations, in a case when it required the combined pos- 
session of the ancestor and heir to complete the bar. Jd. 


TAXATION. See OccuPATION TAX. 


1. Though telegraphic companies may be subject to congressional 
regulation, they are also subject to pay occupation taxes to the 
state; at least until congress shall otherwise provide. W. U. Tel. 
Co. v. The State, 314. 

2. An occupation tax imposed on a telegraph company, which 
graduates the tax according to the business done, regardless of a 
distinction between business done wholly within the state and busi- 
ness done in part without the state, is free from the objection that 
it regulates or obstructs inter-state commerce. Id. 


TAX COLLECTOR. 


1. In a suit against a defaulting tax collector, in the absence of 
evidence showing when his collections were made, or that he was 
in default before the end of the fiscal year, interest, under the pro- 
visions of the act of August 21, 1876 (acts 15th Leg., 259), should be 
required of him on the amount for which he was in default, only, 
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TAX COLLECTOR — coniinued. 
from the end of the fiscal year for which the collections were made. 
Cordray v. The State, 140. 

2. In determining whether a sheriff elected in 1880 was, under 
section 16, art. VIII, of the constitution of 1876, also ex officio col- 
lector of taxes by reason of his county containing less than ten 
thousand inhabitants, under the ‘last preceding census of the 
United States,” the list of the enumerator taking the tenth census 
for the county, if duly certified as such, and filed in the office of 
the county clerk, prior to his election, will govern. Nelson v. Ed- 
wards, 389. 


TAXES. See EvIpENcE, 12. 

1. The fact that one claiming under an alleged ancient partition 
of land has paid taxes on the interest claimed by him, should be 
admitted in evidence as a circumstance tending to show the par- 
tition. Glasscock v. Hughes, 461. 


TENANT IN COMMON. 

1. A joint owner of a land certificate may locate separately the 
interest owned by him, so as not to create therein a tenancy in com- 
mon in it with those owning the other interests in the certificate. 
Glasscock v. Hughes, 461. 
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TENDER. See AcTION, 8. MINORITY, 1. 
TRESPASSER, See Trespass TO TrY TITLE, 1, 2 
TESTIMONIO. See Corres. 


TRESPASS TO TRY TITLE. See Preapinos, 5. Statutes Con- 
STRUED, 1. 

1. The fact that the plaintiff represents herself in her petition 

filed in trespass to try title, as the sole surviving heir of the original 

grantee, will not defeat a recovery as against a trespasser or wrong- 


doer ina case where the evidence reveals the existence of other. 


heirs not made parties. Pilcher v. Kirk, 208. 

2. This case distinguished from those in which it is held, that, 
when the plaintiff specially pleads his title, hecan only recover upon 
the title as pleaded. Id. 

3. It is manifest error to render judgment in an action of trespass 
to try title for land, a portion of which is not embraced in the de- 
scription given in the pleadings of the land in controversy. hrock- 
morton v. Davenport. 236. 

4, In a suit by one claiming pre-emption rights, brought against 
the county surveyor to compel by mandamus a survey, and against 
parties in possession to recover the land, the plaintiff may dismiss 
as to the surveyor, and prosecute the suit to try title aczinst the 
parties in possession, Jd, 
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TRESPASS TO TRY TITLE — continued. 





INDEX. 


5. A plaintiff who, in trespass to try title, claims as a purchaser 
of school land, under the act of April 24, 1874 (Laws of 14th Leg., 
p. 142), must show a valuation of the land as required by that act to 
entitle him to recover. To show that there was an application for 
survey, and a survey made for him, that he executed his obligation 
to the state for a specific amount, and had paid installments on that 
amount to the state treasurer, is not sufficient. Ramsey v. 
Medlin, 248. 

6. A judgment in trespass to try title, which authorizes a defend- 
ant who has been defeated in the action, but who has established the 
making in good faith of permanent and valuable improvements, to 
designate at a future day the location of an undescribed portion of 
the land recovered, which he claimed in good faith, and which was 
not designated with certainty in his answer, is not warranted by the 
statute. Sellman v. Lee, 319. 

7. Land was patented in the name of a patentee who had died 
thirty years before. Thirteen years before the patent issued the 
heirs of the patentee sold the certificate by virtue of which the land 
was patented through an agent to an unknown party. In trespass 
to try title, brought by those claiming under transfers of the certifi- 
cate, subsequent to the sale by the heirs, but who were unable to 
connect themselves with the original unknown vendee of the heirs, 
and against a defendant who claimed under quii-claim deeds made 
by the heirs after suit began, held, 

_ (1) It was not necessary to the validity of the sale by the heirs 
that it should have been in writing. 

(2) The possession and apparent ownership of the certificate being 
shown in the vendor of the plaintiff, in the absence of evidence con- 
necting the defendant with an outstanding equitable title, derived 
by purchase through the party to whom the heirs first sold, such 
equitable title cannot be available as a defense. Lindsay v. 
Jaffray, 626. 


TiTLED LAND. See StaTuTEs CONSTRUED, 1, 2, 3 


TRIAL OF RIGHT OF PROPERTY. 


1. The doctrine that the interest of the mortgagor in personal 
property may be levied on to satisfy the execution in favor of a 
third party, applies equally to property conveyed by deed of trust, 
where the trustee or cestui que trust is neither in possession nor en- 
titled to possession at the time of levy and sale. If the security 
afforded by the prior lien is in danger of being destroyed by pro- 
ceedings under the levy, the remedy is an appeal by an original suit 
invoking the equitable powers of the court. The question of prior- 
ity of liens will not be determined in a proceeding for the trial of 
the right of property. Raysor v. Reid & Smith, 266. 
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TRUSTS. See JUDGMENT, 8,10. LIEN, 1. TRIAL OF RIGHT OF PROPERTY, 1. 
1. A trust will not be declared in case of a fraudulent sale, if 
thereby the person who is made the beneficiary will in effect receive 
the benefit of the fraud at the expense of another who has been de- 
frauded by the transaction, and who is equally innocent as the party 
in whose favor the trust is sought to be declared. Todo so would 
be discriminating between the actors in the fraud and a creditor 
seeking to appropriate its advantages. Where once a fraud has been 
committed, not only is the person who committed the fraud pre- 
cluded from deriving any benefit from it, but every innocent person 
is likewise, unless he has innocently acquired a subsequent right; 
for a third person, by seeking to derive any benefit under such trans- 
action, or resulting therefrom, becomes particeps criminis, how- 
ever innocent of the fraud in the beginning. Hudson v. Morriss, 
295. 


aloan of money, one for the sum loaned, bearing twelve per cent. 
interest, and the other for the usurious interest, and a’ judgment in 
favor of B was also transferred to secure the loan. Under that 
judgment land was sold at sheriff's sale and purchased by A, who 
conveyed it to B, who then executed in favor of A a deed of trust 
to the land to secure the amount due according to the original usu- 
rious contract, which was evidenced by a new note. This land was 
sold under the deed of trust, when A again purchased it, after B 
had tendered him the amount due on the debt, exclusive of the 
usurious interest. Ina suit brought by B to cancel the trust deed 
and remove cloud from title, renewing the tender, held, 

(1) The defense of usury was available against the new note, to 
secure which the trust deed was given. 

(2) The device to cover up the usury was unavailing. 

(3) The trustsale, being made after a tender of the amount due 
exclusive of interest, was without authority. Watson v. Aiken, 536. 





TRUST DEED. 

1. It was agreed between a creditor, his debtor, and a third party, 
that if the third party would advance anamount of money sufficient 
to pay off the creditor’s claim, which was then secured by a deed of 
trust, the creditor would secure the repayment of the advance by 
transferring to the third party the deed of trust. This was done, 
and two days afterwards a new note for the amount was made by 
the debtor to the third party, which on its face declared that it was 
secured by the deed of trust which had been formerly given to 
secure the original creditor. Held, 

(1) The transaction did not extinguish or discharge the deed of 
trust. 


TRUST SALE. 
1. To cover a usurious contract, A received from B two notes for 
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TRUST DEED — continued. 

(2) The transfer of the deed of trust to the third party, who aa- 
vanced the money, subrogated him to the rights of the original 
creditor, and authorized him to foreclose the trust deed to secury 
the payment of the note given after the trust deed was executed. 

(3) Had the original creditor refused to transfer the trust deed, 
under the circumstances, after receiving the money to satisfy his 
note, equity would have enforced the transfer. Focke & Co. v. 
Weishuhu, 33. 


UNRECOMMENDED CERTIFICATE. 

1. Under the act of January 19, 1841 (Hart. Dig., art. 2021), the 
issuance of a patent, being authorized upon a certificate found to 
be genuine and legal by the traveling board, but not recommended 
for patent becauce not obtained in strict accordance with law, such 
certificate was thereby validated; and possession of land for the 
period prescribed by law under location of such certificate and 
survey is sufficient to support the defense of the statute of limita- 
tions. Spofford v. Bennett, 293. 


UNCERTAINTY. See PLEADINGS, 5. 


USURY. 

1. When a note is discounted at usurious rates for the payee 
thereof, who then indorses it, the defense of usury is available both 
for the maker and indorser; the note being accommodation paper, 
and assigned with notice of that fact. Connor v. Donnell, 167. 

2. The defense of usury to a note which has been usuriously 
discounted by the indorsee thereof, cannot be interposed by the 
maker in a suit by the indorsee, if the note, when in the hands of 

. the payee, was supported by a sufficient consideration. Id. 

38. Whether a note be usurious or not must be determined by con- 
sidering the laws of the state in which it is made payable. Id. 

4. A note was given in renewal of a like note which had been 
executed for the accommodation of the president of a bank and was 
made payable to its order; the former note was discounted by the 
bank for the president, and thereafter was discounted for the bank 
in New York at usurious rates. In a suit on the renewal note, held, 
that the renewed note, like the original, would be in the hands of 
the bank a valid note, and not as a note made for the accommoda- 
tion of the bank, and would therefore, like the original, bind the 
maker when sued by the indorsee, notwithstanding the usurious in- 
dorsement; and this although there was no fresh discounting of the 
new note by the bank, and although the new note may have been 
obtained by the president with a view to its being indorsed by the 
bank and discounted by the plaintiff. Id. 

5.. See opinion for pleas of usury in a suit brought by an indorsee 
op accommodation paper, held defective. Id. 
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VARIANCE. 


1, See statement of case for variances held not to be fatal. Hays 
v. Samuels, 560. 

2. An affidavit for attachment stated the amount of the debt, 
which was three dollars less than the amount stated in the petition, 
which was not verified by affidavit; the amount stated in the affi- 
davit corresponded with the amount siated in the writ which was 
issued. Held, that the variance was not fatal Stewart v. Heiden- 
heimer, 644. 


VENDOR AND VENDEE. 


1. Where there is a total failure of title in the vendors, the vendee 
may, if the contract be executory and unfulfilled, refuse to per- 
form it and reclaim any portion of the purchase money which he 
may have advanced. The same rule applies in an action against a 
co-executor, who, acting alone, has agreed to convey land to which 
the estate had no title, and who has received a portion of the pur- 
chase money; the will requesting the executors to act jointly in the 
setflement of the estate. House v. Kendall, 40. 

2. The fact that a co-executor, in such case, executed the contract 
to convey in the qualitied character of co-executor, does not relieve 
him from the personal obligation to refund money obtained with- 
out consideration; nor would his special plea under oath denying 
that the contract to convey bound him individually, require of the 
plaintiff a replication in order to admit evidence of the issue in- 
volved, when the petition alleged the facts on which the liability 
was claimed. Id. 

3. The doctrine that the superior title remains with the vendor 
of land until the purchase money is paid, recognizes a right in the 
vendor which is not assignable by transfer of the debt. Cassaday 
v. Frankland, 452. 

4. In order that the superior title may remain with the vendor, 
the ownership of the purchase-money notes must remain with him 
also; when both the notes, and mortgage taken to secure them co- 
temporaneously with the execution of the deed, are assigned, 
neither the legal or equitable title remains in the vendor. It would 
seem that in such a case the re-assignment to him of the mortgage, 
end a re-transfer to him of the purchase-money notes, would not 
reinvest him with the superior title. Id. 


VENDOR'S LIEN. 


1. When a vendor of land takes notes for the purchase money, 
and holds a vendor's lien as security, and afterwards indorses and 
assigns one of the notes and retains the others, and the land is sold 
to pay the purchase money, the indorser and assignor is entitled to 
share in the proceeds of the sale equally with the holder of the note 
assigned, whether they be sufficient to fully satisfy the note as- 
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VENDOR'S LIEN — continued. 
signed or not, unless it clearly appear it was the intention that the 
assignee should be first paid. Salmon v. Downs, 243. 

2. A judgment against a vendee foreclosing a vendor's lien to sat- 
isfy purchase-money notes cannot affect the rights of the holder of 
other notes given for a portion of the purchase money, and who is 
not made a party to the suit in which the lien is foreclosed. Glaze 
v. Watson, 563. 

3. When a purchaser executes his note for purchase money toa 
creditor of the vendor, who had a prior deed of trust upon the prop- 
erty, such substitution, by consent of parties, does not defeat the 
vendor’s lien; nor would a waiver of the lien result from the execu- 
tion of a deedof trust to the substituted creditor to secure the 
note. Id. 

4, The deed of trust to the substituted creditor, to secure payment 
of purchase money, must be satisfied before the property can be sub- 
jected to the payment of a debt not for purchase money, secured by 
deed of trust on it, both deeds being executed on the same day. If 
the property be first sold to satisfy the deed of trust to secure the 
debt which was not for purchase money, and is afterwards sold 
under the trust deed to secure purchase money, the beneficiary 
under said deed not being a party to proceedings resulting in the 

prior sale, then the purchaser under the trust sale to satisfy pur- 
chase-money notes takes the absolute superior title to the land. Jd. 


VERDICT. 
1, See opinion for verdict against a garnishee which, though un- 
certain in its terms, when considered with reference to the judg- 


ment rendered thereon, could not prejudice the garnishee, and 
which therefore did not authorize a reversal. Farrar v. Bates & 
Co., 193. 

2. 'Though the fact that a purchaser had full knowledge of the 
state of the title at the time of his purchase, and when he made his 
improvements, is not conclusive as to his good faith in purchasing 
and improving, a finding against him on the question of good faith 
will not be disturbed under such circumstances. Shultz v. Lempert, 
278. 
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VOID AND VOIDABLE. See ApMINIsTRATOR’s SALE, 1. EXECUTORS 
AND ADMINISTRATORS, 4. JUDGMENT, 7. LOCATION, 2. WILL, 1. 
1. Land was purchased under an order of the probate court hav- 
ing jurisdiction; the sale was confirmed, purchase money paid, and 
deed executed; afterwards, under order of the district court, exer- 
cising probate jurisdiction, the same land was again sold to one hav- 
ing no knowledge of the previous sale, and the deed of the first 
purchaser was not recorded in the county where the land was situ- 
ated at the time the second sale was made. Held, ' . 
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VOID AND VOIDABLE — continued. 


(1) The title of the first purchaser was not affected by the want of 
notice in him who purchased at the second sale, after the authority 
of the court in selling the property had been exhausted in ordering 
and confirming the first sale. Lindsay v. Jaffray, 626. 


WAIVER. See Damaaes, 16. VENDOR’s LIEN, 3. 


1. It is no valid objection to a judgment by consent, that the 
cause of action was so defectively stated as to have required a 
reversal had the judgment been rendered on a contest of rights be- 
tween the parties. The effect of such a judgment is a waiver of all 
errors except such as would involve the jurisdiction of the court. 
Lessing v. Cunningham, 231. 


WILL. 


1. In March, 1845, a man died leaving a will, and a wife surviv- 
ing him. By the terms of his will, his wife, who was constituted 
its sole executrix without bond, was given all his personal and real 
estate ‘for and during her natural life-time, to be applied as she 
may deem best to the support and maintenance of herself” and 
their children. The will further provided, that, in the event of the 
wife’s death, ‘‘such of the property as may be left” should be 
equally divided among the children, and declared it to be the pur- 
pose of the testator to make his wife ‘‘ the unrestrained controller” 
of his property. The husband died in possession of real estate, sev- 


eral installments of purchase money on a portion of which were 
yet due the government, and which had been purchased during cov- 
erture, Ina suit brought by the heirs of the deceased against one 


in possession claiming under an absolute conveyance from the sur- 
viving wife, held, 

(1) If the disposition of the testator’s property attempted by the 
will was violative of the statute of forced heirship, that fact could 
render it voidable only, and it could be attacked only by the parties, 
and in the manner and time, prescribed by law in a direct proceed- 
ing had for that purpose. 

(2) An absolute conveyance of the property devised, made by the 
wife, vested title in the purchaser. 

(3) The wife could, independent of the will, make a valid convey- 
ance of the community property, to discharge a bond made by the 
husband to convey title, and to satisfy claims of the government 
against it for unpaid purchase money. 

(4) The remedy upon such title bond was not barred by four years’ 
limitation from and after the period when patent could have issued 
from the state to the obligee in the bond. Orr v. O’Brien, 149. 

2. When there are but two subscribing witnesses to a will, one of 
whom is, by its terms, a devisee under it, such party, by the very 
act of subscribing it as witness, avoids the bequest; his competency 
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WILL — continued. 
and credibility as a witness to establish the will is the result of the 
nullity of the bequest to him. Fowler v. Stagner, 393. 

3. A will and codicil, the last providing for executors only, were 
both signed at the same time by the testator, both being written on 
the same piece of paper; the witnesses to the will signed the same 
as such but once, it being the intention to attest the execution of the 
whole will, including the codicil. Held, 

(1) The proceedings, being regular in other respects, the codicil 
was properly executed, and it did not matter on what portion of the 
will the subscribing witnesses signed their names, if the signatures 
were affixed after making the codicil, with the purpose to attest the 
execution of the entire will, including the codicil. Id. 


WITNESS. See WILL, 2, 3. 

1. The husband or wife is a competent witness in a suit in which 
they are joint parties, and in regard to a matter in which they have 
a joint interest. Cameron v. Fay, 58. 

2. When the homestead right is involved ina suit between the 
husband and wife, who are defendants, and a third party who seeks 
to subject the property to the payment of his debt, the husband is 
a competent witness, even though it be the separate property of the 
wife. Id. 

8. The inhibition contained in art. 2248, R. S., against a witness 
testifying ‘‘as to any transaction with, or statement by,” a de- 
ceased party, does not extend to conversations with a surviving 
partner of the deceased, though the testimony might result in estab- 
lishing a contract with the firm. Bennett v. Frary, 145. 

4. When a deceased contracting party was represented in con- 
summating the bargain by an agent who is capable of testifying, 
then the other contracting party, unless expressly excluded by 
statute, could be a witness. Id. 

5. A witness may, while cn the witness stand, refresh his recol- 
lection as to the value of specific articles by referring to a bill of 
particulars, known to him to be a copy of a correct memorandum of 
their value, made by himself. H. & T. C. R. R. Co. v. Burke, 323. 


WRIT OF ERROR. 

1. A writ of error will be dismissed unless it appears that all the 
defendants in error have been cited. The question of error will not 
be considered unless all the parties defendant are thus brought be- 
fore the court. Thompson v. Pine, 427. 

2. See opinion for facts in which it was held that a writ of error 
ehould be dismissed. Id. 














